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Estate of JoBeph Holl» dec'd. 

Executor — Conduct of mercantile buei- 
ne$$ by — Remuneration — Surcharge 
for interest on uninvested fund%. 

Where a decedent's will gave to bis widow 
the *'nBe, ocoapancy and inoome" of oertaiu 
real estate and the income and profit" arising 
from his store on said premises, and bis executor 
for eight years and seven months conducted the 
business amounting to $18,000 a year at a con- 
siderable loss, though without fraud or mis- 
management being shown on bis part, he should 
be allowed the |520 a year charged for bis sal- 
ary and an additional $3,700 for extra services 
and commissions, but should be charged inter- 
est at 6 per cent, on the proems of real estate 
sold and not invested or paid to the heirs and 
also OD the proceeds of bills collected and cash 
in bis hands used by him in bis business, to the 
date of tlie filing of the auditor's report. 

Exceptions to report and supplemental 
report of auditor. 

M. Bronu9y Chas. I, Landis and B. 
Frank £$hlemany for accountant's excep- 
tions. 

Brown ^ Hentel^ for heirs* exceptions. 

The auditor, Redmond Conyngham^ re- 
ported as follows : 

Joseph HolU the decedent, died January 
19, 1884, testate. Will recorded in Will 
Book F, vol. 2, page 34. He left surviv- 
ing him Barbara HoU, his widow, and six 
children, viz.: Lillian E. Bachman, Flor- 1 
ence Long, Ellen L. HoU, Clara Y. Bach- j 
man, Effie J. Graybill, and N. Carpenter ; 
Holl. Barbara Holl, the widow, died Jan- 
uary 9, 1892. It is admitted that Clara 
y. Bachman, an heir nnder the will, died 
after the death of her father and before the 
death of her mother. She left the follow- 
ing children, viz.: Clayton Bachman, Wil- 
lis Bachman, Lizzie Bachman, and May 
Bachman, all of whom are minors and have 
for their guardian E. M. Bachman. 

The mercantile business, in which the 



testator was engaged at the time of his 
death, was carried on in the name of his 
estate until after the death of his wife, as 
directed by the will. It is also admitted 
that Barbara Holl, the widow, took under 
the will and never re-married. 

The first account in this estate was filed 
on June 15, 1885, and shows a balance of 
$9,092.32. 

The final account, which is the subject 
of this investigation, was filed by J. H. 
Long, one of the executors, on June 18, 
1894, and shows a balance for distribution 
of $4,098.86. 

To this account there were seven excep- 
tions filed by the heirs and legatees, and 
the auditor will take these exceptions up 
in their order and dispose of them. 

1. ^^The accountant has not charged 
himself with all the property that came 
into his possession." 

It has been admitted that the accountant 
has received since filing this account the 
following sums of money, with which he 
will be surcharged in the final distribution : 

Benjamin Musselman $20.00 

Hildebrand & Bro 84.94 

Mrs. S. D. Graybill 32.02 

Total $136.96 

No other evidence was introduced at the 
audit of any sums of money unaccounted 
for by the accountant. 

2. Exception is taken to the item of 
$92,868.50, for goods sold, as not beins 
all the moneys received on said account. 

This exception is practically the same as 
No. 1, and has therefore been already 
disposed of. 

3. '^Exception is taken to the item of 
$70,098.00, amount paid for goods." 

No evidence was introduced in support 
of this exception and it is therefore dis- 
missed. 

4. Exception is taken to the item of 
$22,046.00, miscellaneous expenses of 
carrying on the business." 

The item of $22,046.00 is made up, ac- 
cording to the testimony of the accountant, 
of freight, wages, clerical hire and all the 
expenses of the business, and $5,000.00 
for accountant's own labor and commis- 
sions. 
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The business of this estate consisted of a 
mercantile and tinsmith business in the 
borough of Strasburg, Lancaster county. 
Pa. It was conducted by this accountant, 
J. H. Long, for a period of about eight 
years and seven months. During which 
time he received from the estate for his 
services the sum of $520.00 a year — in all 
about $4,468.81. The average annual 
sales of the business were about $12,- 
000.00. He had two clerks — one of whom 
helped to keep the books— occasional other 
help — and a tinsmith — all paid out of the 
estate. A number of witnesses were called 
by both parties to show the value of these 
services. Their estimates ranged from 
$800.00 to $1,000.00 per year. A. F. 
Killian testified that he managed the store 
business of W. P. Albright, at Akron. 
That he did a business of $12,600.00 per 
year as such manager, and received for 
the same the sum of $400.00 per year. 
The accountant started out in business in 
1885 with a credit of $9,092.82 as shown 
by the first account filed. He paid the 
heirs, according to the terms of the wilK 
$8,000.00 — making his capitafl at the start 
$6,092.82. He afterwards sold the real 
estate for $5,025.00. The balance in his 
final account is $4,008.86. The estate 
therefore lost under his management dur- 
ing the eight years and seven months, ac- 
cording to his account, all the personal fund 
with which he started out and $926.64 of 
the real estate. 

The majority of the witnesses called by 
the accountant who placed the value of his 
services at $1,000.00 a year, did so on the 
supposition that the business was success- 
ful and a profit accrued to the estate from 
his management. It was conducted at a 
loss. He received during this time from 
the estate $520.00, the same amount paid 
him during the decedent's lifetime. There 
was no contract with the heirs for any ad- 
ditional compensation. He testifies that 
he did speak of it to Lillian Bachman; 
this she says she has no recollection of. 
The accountant has already received one 
commission on the corpus ot this estate in 
the first account. 

When this business was found to be los- 
ing money every year, it should have been 



discontinued by him with the consent of 
the heirs in the manner pointed out by tho 
i^ill. 

Where an accountant has failed in the 
performance of his duty (through gross 
ignorance or neglect to the damage or in- 
convenience of the estate), he forfeits his 
right to compensation. 

Swartley's Acc't, 4 Watts, 77. 

Stehman's App., 5 Barr, 418. 

Wister's App., 4 Smith, 60. 

Breneman's Est., 15 Smith, 16. 

In view of these facts, and taking inta 
consideration that the accountant ha» 
already received from the estate $520.00 
a year, or about $4,468.81 in all, together 
with his commissions in the first account^ 
the credit of $5,000.00 for commissions 
and labor will be surcharged him. 

5. Exception is taken to the item of 
$5,459.94, income of the business and 
estate used by Mrs. Barbara Holl, widow 
of the deceased, and lose on the goods and 
book accounts," etc. 

This credit is made up of $546.71 loss 
on book accounts, charged as good in the 
first account (R. C, No. 1), and $183.1& 
moneys paid to Barbara Holl, the widow 
(R. C, No. 8). These items will be 
allowed by the auditor as credits to the 
accountant in the final distribution. The 
balance of $4,780.04 is claimed as having 
been paid Barbara Holl, the widow, in store 
goods taken from the store and in cash, of 
which he has no account, that it was the 
custom of the widow to do this before the 
death of Joseph Holl, and that he con^ 
tinned it after his death. His explanation 
of this credit is (^vide testimony page 6)i 
'^After noting all the money that was in my 
hands, and expenses and everything, there 
was a difference of $5,459.94. We just 
noted it in that way. We concluded that 
must be the income and noted it in that 
way. That was the only way to arrive 
at it." 

The will of Joseph Holl gives to his 
widow, Barbara Holl, during her natural 
life, the " use, occupancy and income " of 
all his real estate on West Main street, and 
the income and profit " arising from his 
stores on said premises. And by and 
with the consent of all my children living^ 
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they (the executors) may at any time 
close out the entire business and rent the 
store rooms." 

If this amount of $4,780.04 was paid to 
the widow in store goods and cash, and 
such is the uncontradicted testimony of the 
accountant, J. H. Long, it was done in 
direct violation of the terms of the will, for 
there was no income and profit," as the 
account and testimony shows. The ac- 
countant permitted it at his own risk. 
There is no power contained in the will 
allowing the executors or widow to en- 
croach upon the principal. It could not 
have been done by consent of the execu- 
tors, widow and heirs, for it will be re- 
membered that the minor children of Clara 
y. Bachman had vested rights in this estate 
which could not be prejudiced. 

It was shown by counsel for the account- 
ant during the progress of this audit that 
in the family of Mrs. Holl, the widow, 
from her husband's death to her own, five 
people boarded and derived their support 
from this estate, and that these five people 
during eight years and seven months must 
necessarily have consumed this $4,780.04 
balance. 

The auditor has taken this into consid- 
eration^ but there are other facts that 
should also be considered. Mrs. Holl held 
a note for $200.00. The income of the 
real estate ($800.00) R. C. X. that 
should have been paid to her according to 
the will, was paid to the executors by set- 
tlements and enured to the benefit of the 
estate. Lillian Holl, Carpenter Holl and 
the tinsmith — three of these five people 
(testimony page 14) — were employees of 
this estate, and by the terms of their em- 
ployment were entitled to board from the 
estate. It was a part of their wages. 

The auditor is of opinion that the ac- 
countant exceeded his authority in permit- 
ting the widow to take this $4,780.04 of 
store goods and cash. As already stated, 
the business should have been wound up 
rather than suffered to drag through eight 
years and seven months of continuous loss. 
He was the manager of the business, and 
should have known better than any one its 
exact status. The balance of $4,780.04 is 
therefore surcharged the accountant. 



6. Exception is taken to the entire 
account, it being vague, uncertain and 
lacking in accuracy, and as lumping the 
items." 

In answer to this exception the auditor 
finds the exception to have been well taken.. 

7. '^Exception is taken to the credit of 
$400.00 professional services — these ser- 
vices having been rendered to J. H. Long, 
individually and not to the estate." 

This exception is dismissed, no evi-^ 
dence having been taken to support it. 

It has been contended by counsel for the 
exceptants that the accountant should be* 
charged interest on the purchase money of 
the real estate from the time it was bought 
until the filing of this report. This the 
auditor does not allow. He had a right 
to retain this money without investing it in 
anticipation of being compelled to pay it 
out immediately on the confirmation of bis 
account. 

The auditor reported distribution accord- 
ingly and exceptions were filed for the ac- 
countant and heirs. 

April 18, 1895. Opinions by Livings- 
ton, P. J. 

THE INVENTORY SHOWS. 

Appraisement exclusive of 



store goods $1,010.95 

60 bushels potatoes at 80 cents 1 8. 00 

Book accounts ...... 4,572.00 

Cash on hand 225.00 



Total exclusive of store goods $5,825.95 



STOCK OF STORE GOODS. 

Page 1. Store goods . . . $595.88 
Page 2. Buildings, cutlery 



and hardware, etc . . . . 1,475.29 
Page 2. Store goods . . . 4,678.28 



Total store goods .... $6,748.00 
Add the above 5,825.95 



Total amount of inventory . $12 ,574 8 5 



In the first account filed April 

30, 1 895, accountant charges 

himself with the amount of 

inventory as $12,566.85 

Also with cash for grass sold. 18.50 
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Also with cash for pasture . 12.00 
Ako on judgment of Harman 

Groh 107.00 

Also for rents 150.00 

Proceeds of real estate sold . 4,528.45 



Total charged $17,377.80 



He asks credit for expenses, 
money paid out on bonds, 
book accounts, tombstone, 
commissions on real and per- 
sonal estate, etc $8,285.48 

Xeaving a balance of . . . 9,092.82 



$17,377.80 



This balance he sajs is com- 
posed of the amount of store 
goods now on hand in store 
as per inventory taken April 



1, 1885 $5,920.65 

Also cash on hand .... 2,396.89 
Oood book accounts uncol- 
lected 774.78 



$9,092.32 



When the accountant comes to 
file his second account on 
May 18, 1894, he charges 
himself, first with this bal- 
ance of first account . . . $9,092.82 

Also with amount of goods sold 

during 8 years and 7 months 92,586.42 

Also note of H. C. HoU, for . 382.08 

Also proceeds of real estate . 5,025.00 



Amount charged .... $106,985.82 



And asks credit for 

payments paid 

for goods . , . $70,098.60 
Idiscellaneous ex- 
penses carrying 

on the business, 

wages, taxes, 

freight, fuel, etc. 22,046.00 
Paid to heirs . . 8,000.00 
Amount of losses 

on goods sold . 1,865.06 
Counsel fees and 



expenses of ac- 
count . . . 416.86 



Total .... $97,426.52 $97,426.52 

Which would leave a bak 

ance of $9,558.80 

To cover a part of this balance 
he puts in a lump credit for 
the income of the business 
and estate used by Mrs. 
Barbara Holl, widow of de- 
cedent, and loss on the goods 
and book accounts remaining 
in his hands on filing last ac- 
count 5,459.94 



Leaving a balance in his 

hands of $4,098.86 



The first account has been absolutely 
confirmed without exception, and there be- 
ing no application made or cause shown, 
why it should be reopened, it of course 
must remain as valid. 

But the second account remains open, 
and there are some items in it which re- 
quire more than a passing notice. 

A lumping item of $22,046.00 for mis- 
cellaneous expenses, etc., as in the second 
account, cannot be permitted to pass under 
that title without further scrutiny and ex- 
planation. The credit, by amount paid for 
goods, $70,098.60, without date or names 
to whom any of it was paid, needs some 
fuller explanation. 

The credit asked for losses on goods sold 
without dates or circumstances or what 
goods, $1,865.06, requires to be more 
specifically stated. 

And the last credit claimed as stated, is 
more surprising than any of the others, 
when considered in connection with the 
testimony, that in violation of the terms of 
the will, the accountant permitted the 
widow to take of the corpus of the estate 
goods for herself and family to so great an 
amount, and of which he gives no account, 
except by saying, that in writing up the 
account in making up the expenses and the 
$70,000.00 to balance, that there was a 
difference. After noting all the money 
that was in my hands and expenses and 
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eTerything, there was a difference of 
$5,459.94. We just noted it in that way." 
He has charged himself with nothing as 
income of the business, etc. 

It looks somewhat as if it was manu- 
factured to fill a vacancy between the cash 
actually on hand and the sum which should 
be forthcoming, especially so when he takes 
<sredit in an item above in the account for 
loss on goods sold ($1,865.06), and says 
in his former account that all the accounts 
for which he took credit then, as part of 
the balance then in hand, were ^good 
book accounts uncollected." 

Counsel in their briefs have considered 
the matter pro and con, but cannot agree 
as to how the account should be stated, or 
to restate it satisfactorily. That it needs 
restatement or reconstruction is very evi- 
dent. We, therefore, recommit the report 
and last account to the learned auditor, 
and enlarge his order or power, so that he 
nay restate the account and pass upon any 
exceptions thereto, and make distribution 
to and among those legally entitled thereto, 
and direct him so to do, and make report 
to the court. 

By Brubakbr, J.: 

I agree with the President Judge to the 
recommitment of this report to the auditor 
for the purpose of restating the account of 
the executor. By the enlargement of his 
powers the learned auditor will have a 
fairer presentation of the case and a clearer 
conception of the matters m dispute. 
Much of the litigation and expense en- 
tailed was occasioned by the inartistic man- 
ner of stating the account. The will too 
wasan improvident one; the testator's giving 
the widow the store property and directing 
the business to be run by the son-in-law 
for the benefit of the widow by the trust 
imposed upon him undoubtedly mixed up 
matters greatly. The accountant was 
placed in a delicate position on account of 
the family relationship, and it was a diflS- 
<suU mlBktter to prevent the widow and chil- 
dren living with her from helping them- 
selves as they did while the decedent was 
living. It is to be regretted that all par- 
ties in interest have not gotten together 
and arranged their differences without 
calling in the aid of the law. 



In his supplemental report the auditor 
reported as follows: The following to be 
a restatement of the account in this estate 
made out from the books and accounts 
produced before the auditor and from the 
testimony hereto annexed : 

The first account in this estate was filed 
June 15, 1885, and shows a balance of 
$9,092.32. 

This balance was composed of 

Cash $2,896.89 

Book accounts uncol- 
lected 774.78 

Stock of merchandise, 5,920.65 



Paid to heirs as di- 
rected by will . . $3,000.00 

Uncollected book ac- 
counts 546.71 

Paid to widow . . 183.19 



$9,092.82 



8,679.90 



Capital in the business . . . $5,412.42 
The business was conducted by the ac- 
countant from the death of Joseph HoU, 
the decedent, to Nov. 7, 1892, when the 
business was closed out. 
The auditor finds that the ac- 
countant should be charged 
with cash balance on Novem- 
ber 7th, 1892, when the busi- 
ness was closed out ... . $2,544.78 
With goods sold and moneys re- 
ceived by Squire Homsher . 248.49 
With book accounts received 

after November 7th, 1892 . 2,411.46 
With Mrs. S. D. Greybill, item 

to be deducted from her share. 82.02 
With store account due by Jos- 
eph Long 1,092.55 

$6,324.29 

Add proceeds of real estate 
sold 5,025.00 

Total charges $11,849.29 

And given the following 
credits : 

Paid bills due since 

Nov. 2, 1892 . . $1,746.87 
Paid Barbara Roll's 

estate 179.68 

Digitized by Google 



6 



LANCASTER LAW REVIEW. 



Paid costs of audit . 194.00 
Paid costs of account. 416.88 

2,637.41 



Balance due from accountant. $8,811.88 
This balance so far is admitted, and is 
substantially the same as shown in the 
accounts of both the exceptants and the 
accountant. It will be further changed bj 
the consideration of the following ques- 
tions which have been raised by the par- 
ties: 

1st. Shall the accountant be charged 
with interest on the $5,025.00 proceeds of 
real estate sold? If so, from what time 
and at what rate of interest ? 

2d. Shall the accountant be charged 
with interest on the personal fund in his 
hands since the closing out of the business? 

8d. Shall the accountant be allowed ex- 
tra compensation beyond the $520.00 per 
year credited by him, and if so, how much ? 

1st. The real estate of Joseph Holl, the 
decedent, was sold on September 8, 1892, 
to Joseph U. Long, the accountant. He 
purchased it under an order of Court per- 
mitting him to bid and purchase. He 
took possession of the real estate on April 
1, 1893. The testimony on pages 7 and 
8 of the first auditor's report shows that 
the accountant used the $5,025.00 — pro- 
ceeds of the real estate — that he neither 
invested it or paid it to the heirs — the 
auditor is of the opinion that he is prop- 
erly chargeable with interest at 6 per cent, 
on this $5,025.00 from April 1, 1893, the 
time he took possession of the property, 
until Jan. 25, 1896, time of tho confirma- 
tion ni$i of this report. The mortgage 
given by Joseph Long to the executors of 
Joseph Holl, deceased, dated Sept. 17, 
1894, for $4,098.86, at the rate of 6 per 
cent., $4,098.86, and recorded in Mortgage 
Book 67, page 509, was given as collateral 
security for the balance admitted to be due 
in the second account, and cannot be a 
measure of the interest to be charged on 
the proceeds of the real estate. 

2d. It has been claimed by counsel for 
the exceptants that the accountant should 
be surcharged with interest on the personal 
estate in his hands from Nov. 7, 1892. 



This was composed of 



Cash $2,544.7& 

Good book accounts 2,546.95 

His own bill 1,092.5& 



Total $6,184.2a 



The $2,546.95 book accounts were not 
cash on Nov. 2, 1892. They were col- 
lected in from day to day until May 19,. 
1894. With the exception of the $107.56, 
items since collected, all the book accounts 
were collected and in the use of the ac- 
countant on June 18, 1894, the date of 
filing the second account. (See account- 
ant's paper No. 2.) The payments made 
by him for the estate, $1,746.87, were not 
ended until May 25, 1893. The auditor 
finds 'from the testimony that the account- 
ant used these moneys in his business, and 
that he should be surcharged with interest. 

In re Estate of Isabella Sharp, 4 Lan- 
caster Law Review, page 176, and the 
cases there cited. It is difficult to ascer- 
tain the exact sum on which he should be 
surcharged. On June 18, 1894 the date 
of filing the second account, the account- 
ant had received all the book accounts ex- 
cept the items making the $107.56 above 
referred to, and had paid out all the moneys 
due by the estate except the $610.86 — 
costs of account and audit, and the Barbara 
Holl item of $179.68. After deducting 
these items and $1000.00 extra compensa- 
tion hereafter allowed him, he will be 
surcharged interest on the balance frocD 
June 18, 1894 to Jan. 25, 1896, the date of 
filing the report. 

On hand June 18, 1894, . . . $6,184.28 
Deduct payments (Paper No. 8). 1,746.87 



$4,487.41 

Deduct since collected .... 107.56 



$4,329.86 

Deduct costs audit and account . 610.86 



$8,718.99 
Deduct extra compensation to be 
allowed 1,000.00 



$2,718.99 
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Deduct amount paid Barbara 
Holl's estate 179.68 



Balance $2,589.81 

On this balance 6 per cent, will be 
charged the accountant from June 18, 
1894 to January 25, 1896 or $244.85. 

8d. In the matter of the third point 
raised the auditor thinks that the account- 
ant should have $1,000.00 extra compen- 
sation, and will accordingly so award it to 
him. The testimony of the witnesses at 
the first audit has been taken into consider- 
ation and duly weighed. If the estimates 
of the gentlemen who testified in favor of 
the accountant had been acted upon by the 
auditor, there would have been very little 
personal estate left for the heirs. The 
auditor believes there has been a shrinkage 
in the value of the goods kept in this store, 
and while it explains in part the small 
balance realized from the stock* it does not 
prove that the accountant should be entitled 
to thfe amount at which his services were 
estimated by the gentlemen he called. The 
balance from the personal fund, the fund 
of which the accountant had the most active 
charge, is small, and the auditor, in view 
of all the circumstances, and especially the 
fact that the accountant has already re- 
ceived $520.00 per year, is honestly of the 
opinion that this compensation does justice 
to all the parties concerned. 

Distribution was awarded accordingly, 
and exceptions were filed for the account- 
ant and heirs. 

May 16th, 1896. Opinion by Bru- 

BAKBB, J. 

The adjustment of the matters in contro- 
versy in the settlement of this estate has 
been, indeed, a difiicult task for the learned 
auditor. Much of the difficulty has been 
caused by the nature of -the trust imposed 
on the accountant under the will of Joseph 
Holl, deceased, and not a little too, by the 
manner in which the final account was 
stated. It was a complicated account, and 
had it been stated by the counsel for the 
accountant in the first place instead of by 
a scrivener, much of this trouble could have 
been avoided. The auditor in his supple- 
mental report has, however, succeeded in 



narrowing down the matter, so as to be 
now within easy grasp. 

The testator provides in his will as foU 
lows: 

I also give and devise unto my said 
wife during her natural life the use, occu- 
pancy of and income of all my real estate 
on West Main Street, comprising the entire 
premises now occupied by me and that 
occupied by Amos Glouner with the in- 
come and profit arising from my stores on 
said premises, and I direct that so long as- 
said business is carried on for the benefit 
of my said wife it shall be conducted in 
my name, and that all notes, bills and 
checks required in the trade shall be 
signed by my hereinafter-named senior 
executor, Joseph H. Long, as executor. 

If at any time my said wife and wj 
said executors should consider it advisable 
to discontinue any one particular brancK 
of my business, they are hereby fully em« 
powered to do 90 in such manner as shall 
suggest itself to them as best, and by and 
with the consent of all my children living, 
they may at any time close out the entire 
business and rent the store rooms." 

In pursuance of the provisions of this 
will the business was carried on by Joseph 
H. Long, the present accountant, until the 
death of the widow on January 9th, 1892^ 
when he proceeded to close up the busi- 
ness, and did close it up as soon as possible 
thereafter. 

It will be observed by the second item- 
of the will above quoted that the entire 
business could have been closed at any time 
by and with the consent of all the children. 
The testator's widow and the executors 
never agreed to discontinue any one parti- 
cular branch of the business, and the heirs 
never consented to close out the business. 
It was carried on, as we have said, until 
the death of Mrs. Holl. 

We are disposed to dismiss all the excep- 
tions filed to the supplemental report of the 
auditor, with the exception of the fourth^ 
filed on the part of the accountant, so far 
as it relates to the extra compensation ^ 
allowed him, believing that the auditor's^ 
adjustment of the matters covered by the 
other exceptions was properly made. 

We cannot agree to the auditor's allow* 
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anoe of one thousand dollars for extra com- 
pensation. The business during the period 
of eight years and seven months, while the 
accountant was acting as the executor and 
the trustee of the estate, amounted to 
$92,868.50. The balance of the first ac- 
count, filed in 1885, was not tolled at that 
time for commissions. If the usual com- 
missions allowed to executors and trustees 
were calculated on the business done, thej 
would have amounted to over $4,500.00. 
The allowance, therefore, of $1,000.00, 
onlj for extra compensation is, in our 
opinion, entirely inadequate, considering 
the responsibility placed upon this account- 
ant. It is true the accountant was allowed 
the sum of $520.00 per annum, but this 
was simply the wages of clerk hire, $10.00 
per week. It will be observed that Joseph 
Holl in his lifetime paid him that amount 
of wages per annum, while the testator 
himself nonaged the business. In the 
testator's imposing this trust upon him, by 
throwing the whole responsibility of the 
business upon him, he surely did not in- 
tend to have the additional services of the 
executor performed without any remunera- 
tion or compensation. 

As the accountant would be entitled in 
law to a commission, the question now is, 
What were these extra services worth ? 
In glancing over the testimony adduced on 
the part of the heirs, it is evident that the 
<}uestion of commissions was not taken 
into consideration, for the amounts fixed 
by these witnesses were simply at the rate 
of clerk hire, $10.00 per week and less. 
This appears clearly from the testimony of 
several of the witnesses. George W. Hen- 
sel, one of the witnesses, admitted on 
cross-examination that he had fixed the 
value of the compensation of a clerk at 
$500. 00« but that it was worth more to 
manage a business than to help in conduct- 
ing it. Another witness, Charles Keneagy, 
in fixing the same sum of $500.00, testified 
upon the false assumption that the account- 
ant had mismanaged the estate ; while the 
witnesses on the part Of the accountant, all 
men of experience in mercantile business, 
fix the value at from $900.00 to $1,000.00 
per annum. It will, therefore, be plainly 
«een that the learned auditor clearly erred 



in his findings of fact, that these services 
were worth but the sum of $1,000.00 for 
the whole period of eight years and seven 
months. 

No fraud or unfairness on the part of 
the accountant is alleged or proven, nor is 
it shown by the testimony that the busi- 
ness was carried on at a loss other than 
that consequent on the depreciation in the 
value of the stock of goods from time to 
time while the business was conducted, and, 
therefore, there was no mismanagement of 
the estate. 

Upon a careful review and analysis of 
the testimony we have come to the conclu- 
sion that the just and proper compensation 
for the services rendered in this case by 
Joseph H. Long is the sum of twenty seven 
hundred dollars, and therefore we direct that 
the amount awarded to him by the auditor 
be increased to this sum. 

The fourth exception on the part of the 
accountant is therefore sustained and all 
the other exceptions are dismissed. 

Deducting this amount, $2,700, from the 
balance of $9,781.43 leaves the sum of 
$7,081.43 to bo distributed among the 
heirs of Joseph Holl, deceased. The fol- 
lowing is the distribution : 

The above balance is awarded in equal 
shares to the heirs of Joseph Holl, de- 
ceased. 

$7,081.48 divided by six equals $1,- 



180.28f, each share. 

Lillian E. Bachman $1,180,281 

Florence Long 1,180.281 

Ellen L. Holl l,180.28i 

Heirs of Clara Y. Bachman, awarded to 
E. M. Bachman, guardian of 

Clayton Bachman $295. 05H 

Willis Bachman 295.05H 

Lizzie Bachman 295.05}} 

May Bachman 295.05H 



$l,180.38i 

Effie J. Gray bill, deducting 

$82.02 l,148.21i 

H. Carpenter Holl 1.180.281 



The supplemental report, corrected as 
above indicated, is confirmed absolutely. 
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0. C. OP LANCASTER COUNTY. 
Estate of Eliza E. Smith, dec'd. 

Qift of a promi$8ory note — Alteration of 
note — Claim $ for $er vices against de- 
cedents^ states — Practice — Dry trusts. 

Where the date of a promissory note ap- 
petn to have been altered by striking out the 
montb fii-st written and substituting another 
mootb, the burden is on the bolder to show that 
the change was lawfully made, otherwise the 
note will be Inyalid. 

The delivery of a promissory note is not an 
executed gift of the money but remains revoo- 
ible and will be revoked by the death of the 
proiDi«8or before actual payment. 

A written promise to pay at a stated time a 
stAted amount to a detiiguated university to 
erect a memoiial hall is void after the death of 
the promissor if given without consideration, 
vbere no other contributions were influenced 
by it, and no work was undertaken or obliga- 
tion incurred by reason of it; although the 
words *'for value received'' are embodi«Kl in it 
uid the promissor had endorsed on the back 
thereof that if it should **not be paid during my 
life time my estate will be held responsible for 
the payment of the same." 

The courts scan closely claims for services 
MHiiuBt a decedent's estate and look upon them 
with disfavor. An employee who was paid 
Rgalar wages during the decedent's life-time 
will Dot be allowed from the decedent's estate 
ipecial compensation for extra services, it being 
presumed that whatever she did was done 
wder her agreement and covered by her wages. 
A claimant if under obligations to the decedent 
*ili be presumed to have given the services i 
in return for such obligations, and whoie the \ 
decedent was shown lo have requested the j 
claimant to make out bills for the services it ! 
*ill be presumed that the bills were made out I 
M'i paid. ; 

The practice is to allow claims without proof 
*beu they are not obieoted t<». The iiiferHncn i** 
^*t they are admitted to be coiTi^ct or iliat 
there is nti sufficient reason wny they shimld 
o« be paid. 

Under a bequest to a church **iu trust to pay 
theoiiKt i>f |»uuiiig a wail around the burying 
groiuidH" the award should be absolute aud 
'"»*>iidiiional. 

March Term, 1905. No. 11. 
Exceptions to adjudication. 



W. V. Hensel, and Chas. R. Eline^ 
for accountants. 

B. F, Davis^ for exceptions of American 
university. 

H. F. Eshelman for exceptions of 
Marticville M. E. Church. 

The latter exception was as follows. 

"The Marticville Methodist Episcopal 
Church, files an exception to the form of 
the award of one thousand dollars to it, in 
incorporating a dry trust in the same, and 
qualifying the same by specifying a pur- 
pose for which the fund shall be used; the 
same should have been awarded absolutely 
and unconditioned. (No exception is 
taken to the amount of the award or to its 
substance, otherwise)." 

May 8, 1905, Smith, P. J. 

The above exception is .sustained, and 
the decree is amended by striking out of 
the award to the Marticville M. E. Church 
the words: '*in trust, to pay the cost of 
putting a stone wall around the burying 
ground belonging to the said Church." 

April H, 1905. Adjudication by Smith, 
P. J. 

Eliza E. Smith, an unmarried woman, 
died testate March 27, 1904, in the eighty- 
ninth year of her age. Her will and the 
codicils thereto are as follows : 

" Dr. Samuel Houston, two thousand 
dollars. 

" Mrs. Katie Hackman, five hundred 
dollars. 

'* Mrs. Mary Bear, five hundred dollars. 

" Miss Alice Brady, five hundred dollars. 

** Mr. Charles Bear, brother of Elsie, 
five hundred dollars. 

" Miss Annie Slay maker, one thousand 
dollars. 

Ma'^tcr TL»nry Newpher Bowman, six 
hundrtMi dollars. 

" Miss Emma E. Ilerr, two thousand 
dollars. 

" Item. I g:ive and bequeath to the 
Woodward Hill Cemetery Association, of 
Lancaster, Pa., the S'«m of five hundred 
dollars, in trust, the interest of which shall 
be Apf»lied as it accumulates to keep in 
good condition and repair the graves, tomb- 
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stones and cemetery lots belonging to the 
Smith Plat. 

Item. I bequeath to the Marticville 
M. E. Church the sum of one thousand 
dollars, in trust, to paj the cost of putting 
a wall around the burying ground belong- 
ing to said Church. 

**Item. All Collateral Inheritance 
taxes due and payable upon bequests and 
devises shall be paid by the residue of the 
estate. 

Item. I give and bequeath to the 
grandchild of John B. Roth, daughter of 
Anna Reed, the sum of five hundred dol- 
lars." 

By a codicil she directs : 
Item. I give and bequeath the sum 
of one thousand dollars ($1,000.00) unto 
Henry Mifflin, his heirs and assigns. 

Item. I give and bequeath the sum 
of two thousand dollars ($2,000.00) unto 
Elsie Bair Schaum, her heirs and assigns. 

Item. I give and bequeath the sum 
of six hundred dollars ($600.00) unto 
Edmund K. Kline, son of Ghas. R. Kline, 
his heirs and assigns. 

*' I hereby revoke the provision herein- 
before contained in my said last Will and 
Testament and Codicil thereto whereby I 
have appointed Dr. Samuel Houston and 
Esther Houston Executors of my said last 
Will dated March 12, 1894, and of the 
codicil thereto dated February 14, 1903; 
and I now give and bequeath unto the said 
Dr. Samuel Houston and Esther Houston, 
each of them, the sum of five hundred dol- 
lars ($500.00), absolutely, in lieu of said 
appointment as Executors of my said Will 
and Codicil." 

The Farmers Trust Company is the 
guardian of Henry Newpher Bowman, one 
of the legatees who is a minor. 

Edmund K. Kline, one of the legatees, 
is a minor. 

The testatrix died intestate as to the 
residue and remainder of her estate, and 
the same is distributable among her next 
of kin, who were first cousins living at the 
time of her death, namely : 

1. Barbara Mylin, who died May 9, 
1904, and the executor of whose will is the 
Hon. J. Hay Brown. 

2. Catharine Brandes, of age. 



3. George W. Herr, of age. 

4. Abraham Kendig, of age. 

5. Henry H. Herr, of age. 

The accountants ask for, and are allowed, 
the following additional credit : 
Clerk of Orphans* Court, fees 



for recording adjudication . $10.00 



Balance due estate, as appears 

by account filed $72,908.09 

Less the additional credit . . 10.00 



Leaves a balance of ... . $72,898.09 

The following witness fees are allowed, 
and will be paid out of the estate : 

Milton Weidle, two days . . $2.00 

Chester Jackson, one day . . 1.00 

Joseph R. Mercer, two days. 2.00 

Dr. M. L. Davis, one day . . 1,00 
Mrs. Georgiana Bowman, two 

days 2.00 

Mrs. Eva Gertz, two days . . 2.00 

D. S. Bursk, one day . . . 1.00 

F. R. Diffenderfer, one day . 1.00 

Israel S. Clare, one day . . 1.00 

William Riddle, one day . . 1.00 
Julia L. V. McCord, one day 

and 104 miles 7.24 

Albert Osborne, one day and 

104 miles 7.24 

Dr. William L. Davidson, three 

days and 104 miles . . . 9.24 

B. F. Davis, Esq., subpoenas. .60 



Total witness fees $88.32 

Balance found above .... $72^98.0^ 
Less the above witness fees . 38.82 



Leaves balance for distribution. $72,859.77 

Of which balance $1993.86 
is income accrued since testa- 
trix's death. 

Balance of rent for distribution 

as appears by account filed. $76.00 

The testimony in the several cases con- 
sequent upon this distribution discloses . 
facts which distinguish the decedent from 
ordinary perj^ons. Iler autocratic manner 
and democratic habits were only a little 
less striking than her charitable disposition. 
She seems to have been impelled by a 
desire to give, to the poor and afflicted as 
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well as to others less deserving. She 
dealt out with an indiscriminate prodigal- 
ity, and became the prey of the mendicant, 
the empiric and the evangelist. By her 
many were fed, not with the crumbs which 
fell from her table, but bountifully as in- 
vited guests to a banquet. (The pur- 
veyor's bills show this.) That her name 
went abroad as one who distributed with a 
generous hand is a legitimate inference, 
and that many sought her recognition and 
voluntarily thrust their attentions upon her, 
demanding nothing but expecting and re- 
ceiving much, is the fact. In the hope of 
gathering fruit which fell without shaking 
and the expectancy of that which might re 
main unplucked, some did seeming acts of 
service, which were made easy by having 
a coach and driver at their disposal, kept 
by the decedent in constant waiting at the 
door. 

Her home was the unpretentious two 
storied brick house on the northeast corner 
of Lime and Grant streets in the City of 
Lancaster. From the time of the death of 
her brother, the late Hon. A. Herr Smith, 
February 16, 1894, she never left it, and 
for years preceding her death was confined 
to her room and chair. During all this 
time she managed her household and her 
estate. Her employees were paid and 
checks signed by her until less than a 
month of her death. Characteristic of 
herstlf was her household, made up of 
acouk and asni^tiint cook^ laundry- women, 
inside and outside workers, errand-iroer*, 
attendants, beneficiaries, and perrnanenr 
guests. Geoririim Bowman was cook nntl 
iiad bepu her servant for twenty -five 
years: Eva Bowman, her dau;:hter, Hi»i 
errands ai:d assisted in the kitchen; M«r- 
paret Hart (colored) was assistant cook: 
Mar«i;aret Bender washed clothes aod as- 
8i'*lcd with the g'^neral housework: Jacob 
Wood (colored) did general housewoik: 
Thomas Ilart (color^'d) had woik to do in 
the yard; J ^hn Young (colored) was his 
assistant and died heiore the testatrix; 
Winona P. Miller wa** attendant and gen- 
eral assistaitt; Kthel Effimier was gf»neral 
assistant and attendant; Walton B. Miller 
looked after his nephew, Irving Miller, 
and stayed around the bouse; Irving Miller 



lived off the decedent and got drunk; 
Emma Herr was a relative and guest; 
Mary L. Bair was employed as a nurse; 
and Elsie B. Schaum was an adopted 
daughter and daily cared for her. There 
were others whom the witness could not 
recall. 

Winona P. Miller was employed as an 
attendant and general assistant, paid five 
dollars a week and given a home both for 
her husband and herself. She now asks 
for two thousand one hundred and fifty 
dollars as special compensation for assisting 
in nursing. It is not pretended that she 
was not paid the five dollars a week, the 
amount agreed upon for her services at the 
time of her employment, and it was not 
shown that there was any other contract. 
If anything was required of her other than 
that which she undertook to do, it was her 
privelege to quit, and, not having done so, 
the natural and legal inference is that she 
simply carried out her part of the agree- 
ment. The courts scan closely claims of 
this character and look upon them with dis- 
favor. It is unnecessary for the purposes 
of this adjudication to elaborate or quote 
from the many opinions which are a bar 
to such claims. She may not have been 
paid her wages for the last four weeks, and 
we, therefore, award her twenty dollars. 

Walton B. Miller's claim has even less 
to support it than his wife's. We find him 
a member of the decedent's household, 
livinj; on her bounty. There is no proof 
that he lind ever heen employed by her, 
and the evidence shows that he was one of 
the objects of her charity, receivintj fn»m 
l?cr jiil'ts of money and clothin*;. It does 
appear that ho dul some errands and as- 
sisted his wile sevpral times in liftinjr the 
dece.hMit in and out of bed. Ih* nUn on 
occasions opened the door at niirht for his 
firofli^j^aie nef»hew whom tlie decedent was 
supf»«»rtin!; and attemi'iinjr to reclaim from 
a life of depravity. For this he makes a 
chiirn of two thousand and two hundred and 
forty-rniir dolhirs. Whatever he ilid was ac- 
cepted by the decedent witii ex^pressions of 
>rraiitude and a willingness to pay him. 
On several occasions she was heard to tell 
him to make out a hill for these services. 
The inference is that such bills were either 
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presented and paid, or his services were 
gratuitously given in recognition of his 
many obligations to her. The claim is 
disallowed. 

The claim of Ethel Effinger for nursing, 
two hundred and seventy-five dollars, is in 
the same class as that of Winona P. Miller. 
She was employed by the day and paid, 
except possibly for the last four weeks, 
and, therefore, twenty-eight dollars is aU 
lowed her, being a dollar a day, the rate at 
which she had been paid. 

The claims of Howard M. Bair and Mary 
L. Bair were satisfactorily adjusted, and 
awards are made accordingly. 

We find the balance owing to Lisette D. 
Lamparter to be one thousand seven hun- 
dred and seventy-one dollars and seventy 
cents. 

On motion of counsel for Dr. Samuel 
Houston, his claim was allowed to be with- 
drawn. In effect, after offering his testi- 
mony, he suffered a voluntary non-suit. 

It IS the practice to allow claims without 
proof when they are not objected to. The 
inference is that they are admitted to be 
correct, or that there is no sufficient reason 
why they should not be paid. The claims 
of Susan Shenk for wages and John H. 
Fry, Esq., professional services, each for 
fifty dollars, therefore, are allowed. 

Two notes for ten thousand dollars and 
eight thousand three hundred and thirty- 
three dollars are presented in behalf of the 
American University. The payment of 
the one for eight thousand three hundred 
and thirty-three dollars, among other rea- 
sons, is resisted because of an alteration 
apparent on its face. At the place of dat 
ing the note, the word " January " has a 
pen-mark through it, and over this in a 
different handwriting from the body of the 
note is written '* April 29th." A mater- 
ial alteration, however innocently or acci- 
dentally made, intended by the maker, or 
even a spoilation by a stranger, destroys 
the purity of a note ; unexplained it de- 
stroys its validity. Public policy requires 
a rigid observance of this rule. When a 
note has the appearance of having been 
altered, it is incumbent upon the holder to 
remove all suspicions attaching to it. The 
onus is on him to explain it and show that 



it was lawfully made. An alteration of a 
date from the 12th to the 18th of the same 
month was held to vitiate the note unless 
properly accounted for : Kennedy v$. Lan- 
caster County Bank, 18 Pa., 847. A 
change of the date is an alteration of a 
material part, and without explanatory evi- 
dence, it is error to allow- a jury to deter- 
mine whether it was made before or after 
its delivery : Clark vs. Eckstein, 22 Pa., 
507. A note can not be given in evidence, 
the date or the time of payment appearing 
to have been altered, unless properly ex- 
plained: Heffner vs. Wenrich, 82 Pa., 
428, and Hartley & Co. r«, Corboy, 150 
Pa., 28. 

In Craighead v«. McLoney,99 Pa., 211, 
Chief Justice Sharswood said: "It is 
evident, that any tampering with the in- 
strument which imposes upon the party a 
burden or a peril, which he would not else 
have incurred, is an injury to him, and 
therefore material. It is a mistake to in- 
fer that whether the pecuniary liability is 
increased, or the time of payment changed 
is the test. In these respects the party 
may be no worse, yet bis rights and reme- 
dies on the instrument may be seriously 
affected. Wherever this is so, it does not 
matter that the alteration was entirely 
honest, with no fraudulent intent." In 
the same opinion he also said : " It appears 
to be settled, however, that an alteration 
entirely immaterial, which places no re- 
sponsibility on the parties, to which they 
were not subject before the change, does 
not vitiate the instrument. Its identity 
remains." The books are full of cases on 
this subject, and they demonstrate that 
each note must depend more upon its own 
face and facts than the rules announced in 
other cases. 

It appears that the body of the note 
under consideration was written in Wash- 
ington, D. C, by Bishop Hurst's amanu- 
ensis ; that it is now as when written, ex- 
cepting the signatures, and that the word 
" January " has an ink-mark through it 
and above it is written the words " April 
29th ;" that this note, without the effaced 
and added words, was handed to Bishop 
Hurst by the scrivener ; that the Bishop 
came to Lancaster and visited the deced- 
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CDt ; that be returned to Washington and 
delivered the note as it now is to Matthew 
G. Emery ; and we find, not that there 
was no material alteration, but that there 
was no alteration, that the note is now as 
it was when given by the maker. The 
seeming alteration has been satisfactorily 
explained, and if there is no other reason 
why it should be excluded, the note ought 
to be paid. 

We find that this note was a gift, a gift 
of a promise to give eight thousand three 
hundred and thirty three dollars eight 
years later; an independent subscription 
to the " Treasurer of the American Uni 
versity . . .for the erection of a Memor- 
ial Hall in memory of my (her) beloved 
brother, the late Hon. A. Herr Smith ; " 
that no one was induced to subscribe by 
reason of it ; that the donor died before 
the note matured ; and that there is noth- 
ing to show that the American University 
accepted it, before or after the maker's 
death, or that the Mentorial Hall had been 
begun to be built, or any obligation in- 
curred by reason of it. 

In Helfenstein's Estate, 77 Pa., 328, 
where the facts were similar to these, the 
note was held to be a naked promise re- 
voked by the maker's death, and the 
amount of it was not recoverable even though 
it had been accepted by the corporate ac- 
tion of the payee after the maker's death. 
There must be a correlative relation or the 
undertaking is lopsided and not suscepti- 
ble of enforcement. The promise was 
supported by no consideration and without 
it a note must fall even if it be given 
to charity. The maxim of the law is ex 
nudo facto non oritur actio, Phipps vs. 
Jones, 20 Pa., 260; Reimensnyder vs, 
Gans, 110 Pa., 17; Lippincott's Estate, 21 
S. C, 214. The gift feature we will con 
aider further and more particularly with 
relation to the claimant's other note. 

This note, dated at Lancaster, Pa., Sep- 
tember 4, 1897, payable three years after 
date to the order of Matthew G. Emery, 
Treasurer of the American University, at 
The Lancaster Trust Company, is for ten 
thousand dollars. On September 10, 1900, 
two thousand dollars was paid on account 
of it. Two hundred dollars more was paid 



on February 27, 1901, on account of the 
interest, and a like amount as interest on 
May 19, 1902. Notwithstanding the com- 
mon printed form of The Lancaster Trust 
Company was used for this note, and pn its 
face are the words for value received," 
we, nevertheless, find as a fact that it was 
not given for value, and that it is only a gift 
of a promise and not of the thing promised. 
It IS evidence of an unexecuted intention 
tu give money to the American University, 
whatever that may be, for its existence or 
character was not shown. It was without 
consideration, and there is no evidence 
that by reason of it others were influenced 
to contribute, or that on the faith of it any 
work was undertaken or liability incurred. 
In view of the many learned and exhaustive 
opinions on gifts, inter vivos and mortis 
causay it would serve no purpose for us to 
pretend to further analyze the subject or 
attempt to synthesize these elements into 
an effective one. 

In Walsh's Appeal, 122 Pa., 177, Wil- 
liams, J., expressed the opinion of the 
Court in these words: A gift is more 
than a purpose to give, however clear and 
well settled the purpose may be. It is a 
purpose executed. It may be defined as 
the voluntary transfer of a chattel com- 
pleted by the delivery of possession. It 
is the fact of delivery that converts the 
unexecuted and revocable purpose into an 
executed and therefore irrevocable contract. 
All gifts are necessarily inter vivos^ for a 
living donor and donee are indispensable to 
a valid donation ; but when the gift is 
prompted by the belief of the donor that 
his death is impending, and is made as a 
provision for the donee, if death ensues, it 
is distinguished from the ordinary gift 
inter viooSj and called donatio mortis 
causa. But by whatever names called, 
the elements necessary to a complete gift 
are not changed. There must be a pur- 
pose to give ; this purpose must be ex- 
pressed in words or signs; and it must be 
executed by the actual delivery of the 
thing given to the donee or some one for 
his use. In every valid gift a present 
title must vest in the donee, irrevocable in 
the ordinary case of a gift inter vivos^ 
revocable only upon the recovery of the 
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donor in gifts mortis causal This was 
quoted in Flanagan V9, Nash, 185 Pa., 41. 

The title must paPS out of the donor in 
his lifetime or it may never reach the 
donee." 

Chief Justice Mitchell, in Kern's Es- 
tate, 171 Pa., 55, said: " It is the nature 
of a gift to be revocable until executed bj 
delivery, and the authorities are uniform 
that the delivery of a promissory note or 
check is not an executed gift of the money, 
but remains revocable, and will be revoked 
by the death of the promissor before the 
actual payment: 8 Am. & Eng. Ency. of 
Law, 1820; Daniel on Negot. fnsts., sees. 
179, 180; Chitty on Bills, 85; Bvles on 
Bills, p. 144, 15th ed, 1891, p. 213, 8th 
Am. ed., 1S9L" Appeal of Waynesburg 
College, 111 Pa., 130; Scott V9, Lauman, 
104 Pa., 593; Flanagan V9. Nash, 185 
Pa., 41 ; Clapper V9. Frederick, 199 Pa., 
609. 

It is unnecessary to further multiply 
citations from the courts of this Common- 
wealth. It will be observed that the courts 
of other states are in harmony with outs 
on this question : Pratt V9. Elgin Baptist 
Society, 93 111., 475; Williams v9. Forbes, 
114 111., 167; Richardson V9, Richardson, 
148 111., 563; Egerton V9. Egerton, 17 
N. J. Hq.,419; Hamor r«. Moore, 8 Ohio, 
243; Wesleyan Seminary r«. Love, 16 
Ohio, 20 ; Johnson V9, Otterbein Univer- 
sity, 41 Ohio, 527; Gano V9. Fish, 43 Ohio, 
462; Smith v«. Ferguson, 90 Ind., 229; 
Devol vs. Dye, 123 Ind., 821; Gammon 
Seminary i;^. Robhins, 128 Ind., 85; 
Simpson Centenary College vs, Tuttle, 71 
Iowa, 596. In Massachusetts the courts 
have gone so far as to say that *' A 
gratuitous subscription, to promote the oh 
jects for which tlie corporation is estah 
lished can not be enforced unless the 
promisee has, in reliance on the promise 
sued on, done somi'thing, or incur? ed or 
assumed f*oaie liaMlity or obligation; and it ' 
is not sufficient that others were led to 
suh-icribe hy the subscription sought to he 
enforced:" Colhge St. Church is. Ken 
dall, 121 Mass., 628. The Court of Ap- 
peals ir New York hrld in Phelps »•« Pond, 
23 N. Y., 69, that " A design to make a 
gift for benevolent or charitable purposes 



must be executed, or it is ineffectual. A 
mere promise to make a future gift, what- 
ever may be its object, or the circumstances 
under which it is made, is void." 

Without assignment or endorsement in 
writing there may be valid gifts of notes 
of third parties, certificates of deposit, life 
insurance policies, stocks and bonds, non- 
negotiable securities generally. They pass 
by delivery : Hofer r«. McKelvey, 28 S. 
C, 202, and the many cases there cited. 

On the back of the note dated Septem- 
ber 4, 1897, for ten thousand dollars, ap- 
pears the following : 

" Should the sum mentioned on reverse 
side not be paid during my life-time, my 
estate will be held responsible for the pay- 
ment of the same. 
'* 10,000 
" Lancaster, Pa. 
"Sept. 6, 1897. 
" Miss E. E. Smith. 

** M. G. Emery, Treas. of the American 
University." 

Endorsed on the other note for eight 
thousand three hundred and thirty-three 
dollars we* find : 

Should the sum ($8,88H) mentioned 
on the reverse side not be paid during my 
life-time, my estate will be held respon- 
sible for the payment of the same. 
*' Lancaster, Pa. 
"January, 1898. 
"Witness: Miss E. E. Smith." 
If the declaration written on the back of 
each of these notes has any substantial 
legal signi6cance, it is testamentary in 
character and can he effective only ** in the 
manner provided hy the statutes telating 
to wills." The claim is not allowi-d. 
The following claims are allowed: 

* * * * 

To the Marticville M. E. Church in 
trust, lo pay ilie cost of piittini^ a stone 
wall around tlip burying jrroufid belonging 

• to &aid rhurch, h'^acy, §1,000.00. 

* * * * 

November 9, 1905. Opinion by Smith, 
P..). 

Having given with the decree of distri- 
hufion an opinion in which many ca^es are 
cited in support of our conclusiems, we now 
offer this only as a supplement to it. 
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The exceptions to the distribution which 
are pressed are to the rejection of the 
notes of The American University. The 
following are copies of them: 

** The American University, 
"Washington, D. C, April 29th, 1898. 

January * 

*'8,83<J 

**Eight (8) years after date I promise 
to pay to the order of Matthew G. Emery, 
Treasurer of the American University, at 
the Second JSational Bank, Washington, 
D. C, eight thousand, three hundred 
and thirty- three (8,833) dollars, with- 
out defalcation for value received, for 
the erection of a Memorial Hall in memory 
of my beloved Brother, the late Hon. A. 
Herr Smith. 
"Witness: 

"John F. Hur8t,Mi8S E.e. Smith " 
"Lancaster, Pa., September 4, 1897. 

"Three Years after date I promise to 
pay to the order of Matthew G. Emery, 
Treasurer The American University at The 
Lancaster Trust Company, 
" Ten Thousand Dollars. 
" Without defalcation for value received. 

" Miss E. E. Smith." 

On the back of each is written: "Should 
the sum mentioned on the reverse side not 
be paid during my life-time, my estate 
will be held* responsible for the payment of 
the same," and signed, " Miss E. E. 
Smith." 

These notes were presented in behalf of 
The American University. No proofs 
were offered to identify it. In the notes 
of testimony will be found : " Mr. Davis, 
in support of claim No. 21, offers in evi- 
dence certified copy of the charter of The 
American University." No doubt, those 
words were uttered within the hearing of 
the court stenographer, but they were 
empty and misleading. No such copy of 
a charter was then offered nor at any time. 

The consideration for the note of April 
29, 1898, was the erection of a Memorial 
Hall to the memory of the Hon. A. Herr 
Smith. The hall was not built, nor was 
anything done in relation to it. No one 
did any work, incurred any obligation, 

* A line ia drawn through January. 



assumed any responsibility, suffered any 
inconvenience, forebore or undertook any- 
thing for or by reason of this note. If 
there is an " American University," it 
never accepted the note. So far as we are 
able to discover anything to the contrary, 
not only was the note not accepted, but 
the idea of building a Memorial Hall to 
the Hon. A. Herr Smith, if ever consid* 
ered, was abandoned. The note was a pro- 
position in writing to pay a certain sum of 
money to claimant if it would do a certain 
thing. The proposition was not accepted, 
and the thing to be done was not done. 
Legally, neither was bound. Morally, the 
claimant assumed an obligation whfen it ac- 
cepted the two thousand four hundred dol- 
lars from the maker. If no hall is to be 
erected to the memory of the Hon. A. 
Herr Smith, by what code of morals can 
the appropriation of this money be justi- 
fied? 

For the other note the ordinary Lan- 
caster Trust Company form was used. 
The printed words, "value received," ap- 
pearing on its face are common to all of 
them, and in this case certify to what was 
not the fact. This note was a pure and 
and independent gift. There was< no con- 
sideration for it. Nothing was given or 
promised, done or left undone, enjoyed 
or suffered by reason of it. None of the 
test elements of a consideration can be 
applied to it. It was a gift of a promise, 
nothing more. The donee has the note, 
and, under the many cases cited in our 
original opinion, to nothing more is it en- 
titled. The thing promised died with the 
promissor, and there is no post-mortem 
force to revive it. 

In delivering the opinion of the Court in 
Presbyterian Board of Foreign Missions 
V8. Smith, 209 Pa., 361, Mr. Justice 
Thompson said: "A test of good consid- 
eration is whether the promisee at the in- 
stance of the promissor, has done, forborne 
or untertaken to do anything real or 
whether he has suffered any detriment or 
whether in return for the promise he 
has done something that he was not 
bound to do or has promised to do 
some act or has abstained from doing 
something. If any of the elements of such 
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te8t be established the consideration be- 
comes sufficient to support a promise al- 
though its inadequacy maj be grossly dis- 
proportionate to the promise. The law 
does not consider such inadequacy and a 
learned judge has significantly said that 
*^the smallest spark of benefit or accom- 
modation was sufficient to create a valid 
consideration for a promise." This note 
resembles the first one referred to. It 
was for *'a memorial of my mother, Mrs. 
Polly Waters, and is to be used in foreign 
mission work by the Foreign Mission Board 
of said Presbyterian Church." It was ac- 
cepted, and by reason of it two missionaries 
were seht to China. Nothing of the sort 
occured in the case under consideration. 
We do not find the "smallest spark" of 
life in this note, nor the glimmer of a 
"benefit" consideration for it. 

The argument in support of the excep- 
tions was directed chiefly to the effect of 
the 24th section of the declarative negoti- 
able instrument Act of 1901, P. L., 194: 
" Every negotiable instrument is deemed, 
prima facie ^ to have been issued for a 
valuable consideration, and every person 
whose signature appears thereon to have 
become* a party thereto for value." The 
28th section of the same Act provides that 
*' Absence or failure of consideration is 
matter of defense as against any person not 
a holder in due course." It is not pre- 
tended that the claimant is a holder in 
*' due course," and from its evidence it ap- 
pears that there was no consideration. In 
decedent's letter of October 4, 1900, to 
Bishop John F. Hurst, referring " to her 
notes to the University," she wrote: 
" Bishop Hurst you know so well when I 
subscribed that I said I could scarcely 
afford it." The connection distinguishes 
the notes as the subscription. She always 
referred to more than one note. From 
the claimant's testimony we learn not only 
that the notes were given as a subscrip- 
tion, but also the plan of procedure for 
securing such subscriptions. In this ca?e 
a note was carefully prepared in the city 
of Washington, while the predestined 
maker, a feeble, old woman, was in Lan- 
caster, P*»nnsylvania. An emissary tlien 
took it to her bedside and secured her 



signature to it. So far as it appears, her 
resistance was weak, being only a protest 
that she could not afford it. Then followed 
demands for payment and her appeals for 
indulgence. After an apparent threat to 
put the notes in the hands of a trust com- 
pany, which doubtless conveyed to her 
mind the idea of an enforced collection, her 
supplication was: '^I do hope Bishop 
Hurst, the notes will not be sent to the 
trust company here for I will pay them if 
you just give me time." There was 
something pathetic in her gratitude when 
she learned that they would not be turned 
over to the trust company : " Bishop Hurst 
you know so well when I subscribed that 
I said I could scarcely afford it, and now 
I must dispose of property which is so hard 
to do. I thank you for your kindness in 
saying you will not send the notes to the 
Lancaster Trust Co." 

The contention that the notes, prima 
faeiey imported consideration, ana that 
there was no evidence to rebut the pre- 
sumption, made it necessary for us to ex- 
pose this feature of the case. The testi- 
mony was ample to justify our finding. 

The exceptions are dismissed, and the 
adjudication is confirmed absolutely. 



0. C. OPINIONS AND ADJUDICA- 
TIONS. 

By Judge Smith. 
Thursday, Nov. 9, 1906. 
Daniel W. Kreider, of W. Lampeter 
(amended adjudication). 
Opinions : 

Eliza E. Smith, City. Exceptions dis- 
missed and adjudication confirmed abso- 
lutely. 

Thursday, Nov. 16, 1905. 

Estate of Fred'k Frey, dec'd. Rule 
for citation to file arcount dismissed. 

Estate of John Hildebrand, dec'd. Ex- 
ception to coiifirmation. Decree entered 
that *' the case is res aJjudhata.'*^ 

Adjudications : 

Susanna Brenner, Conov, $4 17.95. 
Dr. T. S. Irwin, New Holland, $478.02. 
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C. p. OP LANCASTER COUNTY. 

JoBeph W. Davis vs. The Pennsylvania Bail- 
road Oompany. 

Taking of land for railroad — Mea$ure 

of damages — Eviden ne — Competency 

of witfie9$e$ — Tenting of — Verdict — 

When not exce$iive. 

The measure of damages for the taking of 
farm land for the construction of a railroiul is 
the difference in the market value of the farm, 
considered as a whole and not by purparts, im- 
mediately before and after the taking. 

In an action for damages for taking land for 
a railroad, evidence of the price paid for the 
land by the plaintiff fifteen years before such 
taking is not admissible. 

It is not improper for the court to refuse to 
allow witnesses as to the value of land taken by 
a railroad company to be cross examined to test 
their competency before permitting them to 
testify. The practice of this court is to allow 
such witnesses to testify generally if they show 
sufficient qualification, relying on the cross- 
examination to show the extent of their knowl- 
edge, the risk being assumed of reversal if upon 
the total showing, the evidence of a witness 
not suflQciently qualified is allowed to be ad- 
mitted and considered by the jury. 

A reason for a new trial alleging the admis- 
sion of witnesses not qualified should specify 
the witnesses referred to. 

Witnesses as to the market value of land are 
oompetBnt who are residents of the vicinity and 
show that they have a knowledge of the prop- 
erty, its location, uses, buildings, environments, 
and of the prices of sales made in the imme- 
diate vicinity and of the value placed upon the 
property by the people there. 

Whei*e twenty- five witnesses for the plaintiff 
fix the damages for land taken at from |6,500 to 
18,500, and eleven witnesses fur the defendant 
at from $1,850 to $3,500, a verdict for $6,500 
will not be set aside as excessive. 

September Term, 1903. No. 8. 

Role for a new trial. 

H. M. North and H. M. North, Jr., 
for rule. 

B, F. Davit, contra. 

November 18, 1905. Opinion by Lan- 
DIB, P. J. 



In this case, the jury found in favor of 
the plaintiff, in the sum of $6,500, and the 
defendant has filed seven reasons why a 
new trial should not be granted. There- 
fore, instead of discussing each reason 
ieriatim, we think it will be sufficient to 
consider, under distinct heads, all the 
points raised therein. 

The second reason complains of our re- 
fusal to admit testimony showing the con* 
sideration paid by the plaintiff when he 
purchased the land over which the railroad 
extends. We based such refusal upon the 
ground that the evidence was inadmissible. 
The plaintiff's deed disclosed that the farm, 
containing 106 acres and 122 perches, 
more or less, had been purchased by the 
plaintiff on September 8, 1887. The bond 
of the Company, which evidenced its entry 
under the right of eminent domain, was 
filed in this Court on March 81, 1908. If, 
then, the rule as to damages, admitted by 
all the parties and applied in this case — 
that the value of the whole farm imme- 
diately preceding and after the taking was 
the criterion by which to ascertain the 
damages — was to be followed, it made no 
difference what price the plaintiff paid fif- 
teen or sixteen years prior to the taking. 
This information could throw no light upon 
the question at issue, and might seriously 
have prejudiced the plaintiff's rights. 
There has been no reason advanced why 
we should not adhere to our original con- 
elusion. 

The third reason alleges that the Court 
erred in over-ruliog defendant's offer to 
show what the different parts of plaintiff's 
farm were worth as affected by the rail- 
road. It was testified that 5.831 acres 
were actually occupied by the line of the 
road; that about 25 acres were cut off by 
reason of the railroad, this land, lying 
north of the same, being without buildings; 
that between the southern boundary of the 
railroad and the Lower Valley Road there 
were about 25 acres of land upon which 
buildings were erected, and that the 
balance of the farm lay south of the Lower 
Valley Road. It was proposed by the 
defendant, in the examination of the wit- 
nesses, to value each one of these purparts 
separately, although it was not pretended 
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that the farm was anything but one entire 
tract, and teed as such prior to the loca- 
tion of the railroad upon it. In Watson 
v$, Pittsburgh and Gonnellsville Railroad 
Company, 87 Pa., 469, it was held that 
the measure of damages is the difference 
between what the whole property would 
have sold for unaffected by the railroad, 
and what it would have sold for as affected 
by it.'* And in Pittsburgh, Bradford and 
Buffalo Railway Company vi. McCloskey, 
110 Pa., 48<>, that the true measure of 
damages for the taking of land for the con- 
struction of a railroad is the difference be- 
tween the market value of the property 
unaffected by the obstruction, and its mar- 
ket value afterwards." In Hornstein vs. 
Atlantic and Great Western Railroad Com- 
pany, 61 Pa., 87, the Court said: "If 
judicial authority can fix any rule, the 
series of adjudged cases from Schuylkill 
Navigation Company vs. Thoburn, 7 S. 
& R., 411, down to Harvey's case, 47 Pa., 
434, has established the measure of dam- 
ages for building a railroad through a 
man's land, to be the difference betwixt the 
value of the land before the road was built 
and its value after the road is finished." 
We may add there has been no deviation 
from this rule down to the present time. 
See Philadelphia Base Ball Club vs, Phila- 
delphia, 192 Pa., 682 ; Setzler vs. Penn- 
sylvania Schuylkill Valley Railroad Com- 
pany, 112 Pa., 56. But the offer of the 
defendant tended to introduce a different 
measure and to confuse the issue before 
the jury. If separate parts of the farm 
could thus be valued, there would seem to 
us to be no logical reason why the same 
doctrine could not be made apply to each 
particular foot, and we think that it is easy 
to see that evil instead of good would re- 
sult from such a procedure. Then, too, if 
the farm was to be valued as a whole, as 
seems to be indicated by all the decisions, 
what good could pbssibly result from a 
separate valuation of its parts ? The evi- 
dence in every aspect appeared to us to 
have been improper, and we now think 
there was no error committed in excluding 
it. Under a like principle it was said, in 
Struthers vs. Philadelphia and Delaware 
County Railroad Company, 174 Pa., 291, 



that " The jury had no right to allow 
damages for distinct items, whether esti- 
mated by experts or other witnesses, and 
reach the amount of their verdict in that 
manner." While that referred to offers of 
the plaintiff, we see no good reason why 
this rule should not equally apply to both 
sides of the issue. Of course, everything 
about the property, which either enhances 
its value or detracts therefrom, can be pre- 
sented as facts for the consideration of the 
jury ; for the elemegts of computation 
must be given in evidence to enable the 
jury or viewers to reach a just conclusion: 
Danville H. & W. R. R. vs. Gearhart, 1 
W. N. C, 237; and upon this ground all 
such testimony was permitted to be intro- 
duced. 

The fourth reason does not point speci- 
fically to any witness who was called upon 
the trial who was incompetent to testify as 
to the damages, nor has any single one 
been mentioned to us upon the argument. 
This reason might, therefore, we think, be 
dismissed without further comment. It 
has, however, been urged — and it must be 
under this head or not at all — that it was 
error not to permit the defendant to cross- 
examine the plaintiff's witnesses before 
they were permitted to testify in the case. 
We have already reviewed this question in 
the case of Brubaker vs. City of Lebanon, 
22 L. L. R., 68, and to that case we now 
refer. We there said: "The first reason 
maintains the right of the defendant to 
cross-examine witnesses called upon the 
trial as to the value of the plaintiff 's' prop- 
erty before and after the taking, prior to 
their general examination upon that subject. 
Following the established practice of this 
Court, the plaintiff's witnesses were exam- 
ined in the usual manner, and, where they 
showed sufficient qualification, were per- 
mitted to testify generally, leaving the de- 
fendant to elucidate, by cross-examination, 
the extent of their knowledge. The author- 
ity upon which it (the defendant) bases 
this contention is Friday vs. Pennsylvania 
Railroad Company, 204 Pa., 405 ; but we 
do not understand that case to lay down 
any such hard-and-fast rule. 1 think that 
either method can be safely pursued, the 
risk being assumed of a reversal, if, upon 
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the total showing, the evidence of a wit 
ness without sufficient qualification is al- 
lowed to be admitted and considered by 
the jury. Otherwise, the order of the 
trial, which T have always understood to 
be solely within the legal discretion of the 
Court below, will be interfered with, and a 
fixed formula set out, which that Court at 
all times will be bound to 'pursue. While 
it sometimes happens that incompetent evi- 
dence may, by following our practice, be 
admitted, it can be answered that the same 
consequences may ensue even after a cross- 
examination, and that this is one of the 
risks always attendant upon trials by jury. 
To my mind, it is the improper admission 
of the evidence, and not the improper order 
followed in the examination, which occa- 
sions the error ; and the evidence being 
competent, it is of little or no moment how 
it is introduced. The essential test t)f the 
competency of a witness testifying as to 
values is, that he should affirmatively ap- 
pear to have actual personal knowledge of 
the facts affecting the subject-matter of the 
inquiry. Michael v$. Crescent Pipe Line 
Company, 159 Pa., 99. In order that a 
witness may be competent to testify intel- 
ligently as to the market value of land, he 
should have some special opportunity for 
observation. He should, in a general way 
and to a reasonable extent, have in his 
mind the data from which a proper esti- 
mate of value ought to be made. If inter- 
rogated, he should be able to disclose suf 
ficient actual knowledge of the subject, to 
indicate that he is in condition to know 
what he proposes to state, and to enable 
the jury to judge of the probable proxi- 
male accuracy uf his conclusions. Pitts- 
burgh. Virginia and Charleston Railway j 
Company vs. Vance, 115 Pa., 1:525; Shimer 
vit, EastOD Railway Company, 205 Pa., I 
648; Friday v$. Pennsylvania Railroad 
Company, svpra,^* In the recent case of 
Reed v$, Pittsburgh, Carnegie & Western 
R. R. Co., 210 Pa., 211, it was held that, 
''in condemnation proceedings to assess 
the value of property taken for railroad 
purposes, witnesses are competent to ex- 
press an opinion on the value of the prop- 
erty, who are residents of the vicinity, 
and show that they have a knowledge of 



the property, its location, its uses, its 
buildings, its environments, and of prices 
of sales made in the immediate vicinity 
and of the value placed upon the property 
by people there. Of course, as was said 
by Mr. Justice Mestrezat, in Hope vi. 
Phila. & Western R. R. Co., 211 Pa., 
401, " the question of the competency of 
a witness in cases of this character is a 
preliminary question, and the trial court 
should see that the witness discloses his 
competency by a proper examination before 
he is permitted to testify generally," but 
in this case every one of the witnesses 
showed more qualifications upon their ex- 
aminations than those in the case just cited, 
nor were they shaken materially upon the 
cross-examination which subsequently en- 
sued. If we had doubted their competency 
we could and would, as we have since done 
after a preliminary cross-examination, with- 
drawn the testimony from the consideration 
of the jury. There would seem, therefore, 
to be no merit in this reason. 

The first, fifth, sixth and seventh reasons 
relate to the excessiveness of the verdict. 
The damages as proven by the witnesses 
called by the respective parties varied 
greatly in amount. By the twenty-five, 
witnesses called by the plaintiff the loss 
sustained by him was. fixed at from about 
$6,500 to about $8,500; whereas the eleven 
witnesses called by the defendant estimated 
the same damages at from about $1,850 to 
about $3,500. While it seems to us that 
the verdict is a very substantial one, we 
feel hardly justified in disturbing it upon 
this ground, in the face of the testimony 
above referred to, given by many intelli- 
gent, and, as we think, upright witnesses, 
most of whom have lived many years in 
this immediate locality. It must be re- 
membered that this question is solely one 
of fact, the ascertainment of which lies 
within the province of the jury, who are 
deemed most competent to pass upon them, 
or this power would not have been there 
reposed. While it must be admitted that 
the Court has supervisory powers over a 
verdict, these should not be exercised un- 
less the Court is persuaded that the jury 
has committed manifest wrong. The rule 
in the Supreme Court is that it will not 
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consider an assignment alleging error of 
excessive verdict," unless the verdict is 
so grossly excessive as to shock the court's 
sense of J uetice : Quigley V9. Pennsylvania 
R. R. Co., 210 Pa., 162. Judge Scott, 
in Stewart t;^. JNorthampton Railroad Co., 
14 Dist. Rep., 789, in passing upon a 
question of like character, has aptly said: 
This verdict may be excessive, but from 
the evidence 1 cannot say so. It is not 
capricious." We are not convinced that 
there is such exorbitancy attached to the 
finding, as would warrant us in setting it 
aside upon that ground. 

The reasons assigned are, therefore, all 
dismissed and the rule discharged. 
Rule discharged. 



C. P. OF LA.NCA8TER COUNTY. 
Grossman vs. Nunnamacher rNc 2). 

Right of persons not party to suit to 
force trial — Substitution of executor. 

Where, after a verdict for the plaintiff and a 
Dew trial granted, the defendant dies and his 
executor sells his real estate, the grantee has no 
standing to force the case to trial by rule. 

The proper way to bring in the executor 
would be by scire facias at the instance of the 
plaintiff. 

April Term, 1900. No. 89. 

Rule to show cause why case should not 
be placed on trial list, and the death of the 
defendant suggested and his personal 
representative substituted. 

Coyle ^ Keller J for rule. 

W. T. Brownj for plaintiff. 

/. C. Arnoldy for defendant. 

September 23, 1906. Opinion by Lan- 
DI8, P. J. 

John Nunnamacher died testate, and 
letters testamentary on his estate were duly 
granted to Daniel Lintner. He was pos- 
sessed of certain real estate, a part of which 
his executor subsequently sold to P. W. 
Hiestand. During his lifetime, this suit 
was brought against him by the plaintiff, 
and, having been tried and a verdict 
rendered for the plaintiff, a rule for a new 
trial was granted, which we made absolute. 
[See 18 Law Review, 286.] 



The case has not since been placed upon 
the trial list, and the purchaser of the 
above-mentioned real estate has, therefore, 
asked for this rule. It will be observed 
that the petitioner is not a party to this 
suit, and what right he can have to force 
it to trial, it is diflBcuIt to see. In addi- 
tion, the manner set forth in the Act of 
Assembly for the bringing in an executor 
is by a scire facias issued at the instance 
of the plaintiff, and a rule such as this can 
certainly not accomplish that object. This 
case was pending when be took his title, 
and he was bound to take notice of it, and 
he has now no right to make complaint nor 
to interfere in any way with its trial. The 
rule is accordingly discharged. 

Rule discharged. 



(>. P. OF LANCASTER COUNTY. 

Mrs. Kate Stark vs. The Lancaster Electric 
Light, Heat and Power Oo. 

Negligence in construction and care of 
electric light systems. 

It is not neglif^enoe for an electric light com- 
pany not to have protected its wires from those 
of a telephone company stretched above them, 
by a screen or gnai-d between the two, it not 
being shown that such precaution was a proper, 
customary or practicable one. 

Where an electric light company exercised a 
proper degn^e of care in the construction and 
repair of its lines it is not negligent in continu- 
ing to operate its plant during a severe storm, 
which caused a wire of a telephone company to 
break and come in contact with the electrio 
light wires causing an accident, in the absence 
of evidence that the electric light company 
knew of any broken wires near where the ac- 
cident occurred. 

In such case evidence of knowledge of the 
electric light company that wires of other com- 
panies in other parts of the city and on differ- 
ent circuits were broken by the storm is inad- 
missible. 

May TerfD, 1902. No. 18. 

Rule to strike off judgment of non-suit. 

B. F. Davis, for rule. 

W. F. Beyer and Wm. R. Brinton^ 
contra. 

November 18, 1905. Opinion by Hass- 
LER, J. 

Oscar Stark, the minor son of the plain- 
tiff, was killed on February 21st9 1902, 
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between seven and eight o'clock in the 
evening, bj coming into contact with a live 
telephone wire, the property of the Penn- 
sylvania Telephone Oompanj. The acci 
dent occurred on Beaver Street in Lan- 
caster City. The Pennsylvania Telephone 
Company has a number of wires running 
along the east side of Beaver Street 
about thirty-five feet above the ground. 
The Lancaster Light, Heat and Power 
Company has a number of wires on the 
same side of the street, from eight to fif- 
teen feet underneath the wires of the 
Telephone Company, on separate poles. 
There are a number of other wires on the 
west side of the street, with which we have 
nothing to do in this case. 

The night of February 21st, 1902, was 
a dark night. Rain and sleet were falling 
and the streets were filled with water and 
slush. Ice covered the wires, and it is 
presumably from this cause that the wire 
of the Telephone Company broke and hung 
down on or over, or at least near, the wires 
of the defendant company. There was no 
testimony to show when the telephone wire 
broke, or that the defendant company had 
any notice that it was broken and hanging 
down in close proximity to or in contact 
with its wires 

The wires of the defendant company 
were properly insulated, and it was not 
shown that the insulation was burned or 
broken at the point of contact with the 
telephone wire. Plaintiff, however, 
offered to prove this, after she had closed 
her case. We had heard argument on 
motion to enter judgment of non*suit, and 
adjourned Court until the following morn- 
ing. We refused to admit this testimony 
at that time, as we were satisfied that it 
was due to the carelessness of the plaintiff 
that it was not produced at the proper 
time. That no injustice may be done, 
however, we will, in disposing of this rule, 
consider as proven the fact that the insula- 
tion of the wire of defendant company was 
burned off at the point of contact with the 
telephone wire. At the trial, we entered 
judgment o^ non-suit, and we are now 
asked to make absolute the rule to strike 
it off. 

In her statement, plaintiff avers that the 



defendant company was negligent, first, in 
that it operated and conducted their said 
business in an unfit, careless, negligent 
and improper manner," and, secondly, in 
that it is also negligent in not having 
shut off their power or electricity along the 
said wire or wires previous to the time the 
injury sustained by the plaintiff occurred. 

Under the first particular in which the 
statement points out the negligence of de- 
fendant, the plaintiff contends that it was 
an act of negligence on the part of the de- 
fendant company not to have protected its 
wires from the telephone wires overhead, 
by a screen or ^uard between those wires 
and its own. This is the only contention 
made under that part of the statement. 
We will assume that the statement is broad 
enough to cover this contention of the 
plaintiff, though we have some doubt that 
it is. There was no testimony to show 
that such precaution was customary in 
cases of this kind. It was shown that the 
wires of the defendant company were prop- 
erly insulated at this point. 

In the case of Aument vs, Pennsylvania 
Telephone Company, tried in this Court 
and recently affirmed by the Superior 
Court [28 Penna. Superior Ct., 610]; a 
similar question was raised. In disposing 
of it. Judge Rice says : " It has been very 
clearly decided that a company which uses 
such a dangerous agent as electricity is 

* bound not only to know the extent of the 
danger, but to use the very highest degree 
of care practicable to avoid injury to every 
one who may be lawfully in proximity to 
its wires and liable to come accidentally or 
otherwise in contact with them ' : Fitz- 
gerald V8. Edison hlectric Company, 200 
Pa., 540. As was said in Koelsch vs, 
Philadelphia Company, 152 Pa., 855, and 
Heh V8. Consolidated Gas Company, 201 
Pa., 443, * Every reasonable precaution 
suggested by experience, and the known 
dangers of the subject ought to be taken ' 

* * * . If, therefore, there had been 
evidence that it is customary, or, if not 
customary, that it is practicable for tele- 
phone companies to maintain guard wires 
under the circumstances proved on the 
trial, the plaintiff's case would present a 

I different aspect. But we cannot say that 
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this was a question of fact upon which the 
generality of mankind are so well informed 
that the jurymen drawn from the ordinary 
walks of life ought to have been permitted 
to determine it without evidence, and then 
make their finding the basis of an inference 
that the omission to maintain such wires in 
the present instance was negligence, and 
the proximate cause of the injury com- 
plained of. We conclude, therefore, that 
under the pleadings and evidence the plain 
tiff was not entitled to have that question 
submitted to the jury." The failure of the 
defendant company to provide and main- 
tain guards or screens between the tele- 
phone wires and its own was therefore, in 
the absence of proof that it was proper and 
customary precaution, not an act of negli- 
gence on its part* 

The second act of negligence complained 
of is that the defendant did not shut oflf the 
power, or electricity, along said wire, or 
wires, previous to the time the injury oc- 
curred. The plaintiff offered to prove that 
in two other parts of the city, on different 
circuits from the one along which the ac- 
cident occurred, wires of other companies 
were broken, and that the defendant had 
notice of it. We refused to allow the offer. 
The defendant company's lines are in what 
are known as several circuits, each separ- 
ate and independent of the other. In re- 
fusing plaintiff's offer we stated that we 
would permit it to be shown that the de> 
fendant had notice of any disarrangement 
of its lines, or the lines of any other com- 
pany in the exact locality where this acci- 
dent occurred. No offer was made to show 
that the lines of defendant company were 
not in good conditio!). 

It is the duty of a company using such 
a dangerous agency as electricity to exer- 
cise the highest degree of care in the con- 
struction, inspection, repair and operation 
of its apparatus and appliances in order to 
prevent injury to people who may be law- 
fully in proximity to its wires, or liable to 
come accidentally, or otherwise, in contact 
with them. Fitzgerald vs. Edison Elec- 
tric Light Company, 200 Pa., 540. Alex- 
ander vs. Nanticoke Light Company, 209 
Pa., 571. 10 A. & E. Ency. of Law, 
872. This degree of care seems to have 



been exercised by the defendant company 
in the construction and repair of its lines, 
for they were properly insulated and with- 
stood the storm on the day of this accident. 
Knowing that its lines were properly con- 
structed and in good repair, it was not neg- 
ligence for the defendant company to con- 
tinue to operate its plant and send a current 
of efectricity through its wires in order to 
fulfill the obligation it had assumed with 
those to whom it had contracted to furnish 
light and power. 

It was not charged with the duty of see- 
ing that all lines near its own were pro- 
perly constructed and repaired. If the 
lines of such companies broke and came in 
contact with its own, and it had notice, 
either actual or constructive, of such break- 
ing and contact, it might be held liable for 
any injury occasioned by its failure to stop 
the operation of its own plant. It was jus- 
tified in assuming that such companies had 
performed the duty they owed to the pub- 
lic of seeing that their lines were properly 
constructed, inspected and repaired. But 
it did not have such notice. No attempt 
was made to 'show actual notice of any 
break of any wire in the same locality 
where the accident occurred. The storm 
which prevailed, on the day of the accident, 
was not of such unusual severity as would 
of itself be notice that its own or the lines 
of other companies were broken. Nor 
would the fact that the lines of two other 
companies were broken in two other parts 
of the city be notice that any were 
broken along the circuit where the ac- 
cident occurred. Nothing was therefore 
shown to have been brought to its attention 
that would prevent it from continuing to 
operate its own plant, and in doing so, it 
was not guilty of negligence. 

We are of the opinion, therefore, that 
the defendant was not negligent in either 
of the particulars set out in plaintiff's state- 
' ment and that no error was committed by 
us in entering judgment of non suit. The 
rule to strike off such judgment is there- 
fore discharged. 

Rule discharged. 
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Daniel Webster as a Law-Oiver. 

Everett P. Wheeler, of the the New 
York Bar, in his book entitled ^'Daniel 
Webster, the Expounder of the Constitu- 
tion," recently published, speaks of him as 
a lawgiver, saying: Coleridge tells us that 
*^ The first man upon whom the light of an 
idea dawned, received thereby the function 
of a law-giver." It was because Mr. 
Webster, in his capacious mind appre- 
hended with such clearness the idea which 
was the soul of the novel system our 
fathers established, that he was able to 
lead our courts to formulate this idea in 
their judgments. 

But it may be asked, IIow can this be ? 
Is it not the duty of judges to declare, and 
not to make the law ? In one sense no 
doubt it is. The judge ought not to de- 
part from the principles of the law as he 
finds them established. But when a case 
comes up, as often it does, which involves 
a new application of these principles or 
modification of rules already settled, to 
adapt them to a new state of facts for which 
no precise provision has been or could have 
been made, the judge does, in a very real 
and inaportant sense, make the law and is 
a law-giver as well as a judge. If the 
lawyer who presents such a case to the 
Court is adequate to his task, he must first 
thoroughly understand the existing rule 
and the reason for it : next, he must ap- 
preciate the change in circumstances and 
conditions which make this in its precise 
form no longer applicable. To this he 
must add constructive ability, and be able 
to show how the rule as it has hitherto 
served, may most wisely and fitly grow to 
meet the requirements of the present and 
of the future. No man in America ever 
combined these qualities to a higher degree 
than Mr. Webster. Ho understood the 
history and character of the mother country 
and the common law which was the neces- 
sary outgrowth of that character and his- 
tory. He looked into the very heart of 
the American people and realized our 
needs. He was able to point out the path 



by which we could most wisely' be led to 
our true growth and development. With 
unrivaled power for making hard places 
easy and dark things clear, he succeeded 
in impressing his own convictions upon the 
courts before which he practiced. 

In dealing even with the precision of 
mathematics, great minds can see what 
lesser minds fail to comprehend. What 
they see they can make clear. The truths 
which Newton and Laplace were the first 
to behold and develop can now be taught 
to our college students; and judges many 
times rightly and justly laid down as law 
what the genius of Webster perceived and 
demonstrated — what without the aid of 
that genius might have remained undeter- 
mined. Most important of all his public 
services was the part he took in demon- 
strating the true method of construing the 
Constitution of the country. The very 
fact that this was the supreme law of the 
land, made it all the more important that 
its construction should be established on 
the right basis. — The American Law Re- 
view. 



Law School Most Effective When Oombined 
with Office Practice. 

It has always been a problem whether a 
student is properly prepared to engage in 
the practice of the law if he is merely a 
law-school graduate. Successful lawyers 
are unanimous in saying that wherever 
possible a man should accept a position in 
a law ofiice at any salary, however unre- 
munerative, at the same time that he is 
following his law studies in the law school. 
The following is from an editorial in the 
October number of the Law Notes : 

" But the gain which comes from actual 
participation in the practice of the law can 
never be offset by any amount of simulated 
practice. No kind or quantity of study in 
a law school can fully take the place of 
ofiice study. Both the school and the 
ofiice are essential to the proper prepara- 
tion for the legal calling ; neither is sufli- 
cient without the other. We very much 
fear then that the faculty of Northwestern 
University is barking at the moon when it 
professedly aims ^ to fit graduates, not only 
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by instrooting them in the history and 
theory of the law, hut by practical exer- 
cises, to engage in the active practice im- 
mediately upon their graduation, without 
any ' oflScfe apprenticeship.' The accom- 
plishment of such an end is almost impos- 
sible." — Chicago Law Journal. 



A Reversible Error. 

In a recent criminal trial in Georgia for 
receiving stolen goods* the court charged 
the jury that the gist of the offense was 
the guilty knowledge by the party receiv- 
ing the goods. He then proceeded : ** In 
this case the articles pawned were pants, 
and the parties pawning them were negro 
girls. You can consider whether negro 
girls wear pants. These are some of the 
circumstances which you should consider 
in determining the guilty knowledge of the 
defendant." The Supreme Court held 
this charge reversible error, on the ground 
that the judge had no right to impress his 
opinions upon the jury. The case (Blu- 
menthal v$. Smith, 121 Oa., 477) is less 
valuable as authority on the question of 
law which it decides than it is instructive 
and interesting as giving an insight into 
Southern customs respecting wearing ap- 
parel. As to the latter point, we conclude 
— well, let the reader conclude for himself. 
— Chicago Law Journal, 



A Deadly Weapon. 

A Kentucky justice of the peace in a 
warrant, attempting to charge a defendant 
with the offense of carrying concealed upon 
his person a deadly weapon other than an 
ordinary pocket-knife, used the following 
language in making the charge : *^ That 

J. B. on the — day of 190— did 

unlawfully carry concealed upon his deadly 
person a weapon more ordinary than a 
pocket knife." — Case and Comment. 



Hetty Green's Opinion. 

Whbn Hetty Green was brought to 
Court on complaint of not having a license 
for her dog Dewey, she said : 



^Vre got a New York lioeose for the 
dog. Ain't that enough T " 

"No, you must have a Jersey license." 

'<Must IT Well, it's mighty extrava- 
gant ; but a dog's worth mor'n a lawyer, 
anyhow ; barks loader for you, and don't 
cost near so much." 



SUPERIOR COURT OPINION. 
Monday, Nov. 20th, 1906 : 
By Smith, J. 

Minnich v$. Peoples' T. S. & D. Co., 
committee of Harriet Longenecker. 
Affirmed. J. J. Henderson and Morrison 
dissent. 



C. P. OPINIONS. 

November 18, 1905. 
By Landis, p. J. 

Jos W. Davis V9. Penna. Railroad Co. 
Rule for new trial discharged. 
By Hassler, J. 

Stark V9. Lancaster Electric Light, Heat 
and Power Co. Rule to strike off judg- 
ment of nonsuit discharged. 

F. G. Harple vs. Jacob M. Rudy and 
Clayton Mellinger, Supervisors of Upper 
Leacock Twp. Writ of mandamus disal- 
lowed. 



O. C. OPINION AND ADJUDICA- 
TIONS. 

By Judge Smith : 
Monday, Nov. 20th, 1905. 
Adjudications : 

Henry Rutt, E. Eari, $2,881.65. 
David McClure, Bart, $26,840.00. 
Letitia Eckman, City, $1,118.01. 
Opinion : 

Estate of John Best, dec'd. Exceptions 
to account. Account as reformed by ex- 
perts confirmed. 

Thursday, Nov. 23, 1905 : 

Adjudication : 

Geo. A. Tripple, City, $1,210.10, 
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Aliment, Appellant, vs. The Pennsylvania 
Telephone Oo. 

Electric light and telephone wires — 
Breaking and contact — Notice — Neg^- 
ligence — Contributory negligence — 
Guard wiret. 

As between a telephone company and a per- 
son with whom it has no contract relation, no 
prima facie presumption of the company's neg- 
ligence is raised by proof that its wire broke 
under the strain of a sleet storm of ^reat and 
unusual severity and fell upon an electric light 
wire stretched on the same pole, in the absence 
of notice actual or constructive of the break. 

In such case notice to the electric light com- 
pany is not notice to the telephone company, 
and the failure of the latter to learn of and re- 
pair the broken wire within an hour or an hour 
and a half is not negligence. 

In such case the question should not be sub- 
mitted to the Jury, whether the defendant was 
negligent in not maintaining guard wires be- 
tween the telephone and electric light wires, 
there beinn: uo evidence that it was customary 
or practical to do so. 

Where in such case the end of the broken 
wire lodged in a pool of water in a gutter charg- 
ing it with electricity, and plaintiff's employee 
led a horse through the pool without observing 
it, and having rubber boots on was not hurt but 
the horse was killed, a non-suit was properly 
entered for want of proof of negligence. The 
court could not say as a matter of law that the 
employee was guilty of contributory negligence. 

Appeal No. 200, October Term, 1904, 
by plaintiff from judgment of non-suit en- 
tered by C. P. of Lancaster County. 

Action for damages for killing of plain- 
tiff's horse by broken wire of defendant. 

On the trial before Landis, P. J., the 
Oonrt entered a non-suit and sobsequently 
refused to strike off the same. [See 21 
Law Review, 861.] 

Plaintiff then appealed, assigning for 
error this action of the Court. < 

B, F. Baviiy with him George A. 
Lane^ for appellant. 

Guard wires should hare been used. 



Central Penna. Tel. & Supply Co. v$. 
Wilkes-Barre, etc., Ry. Co., 11 Pa. C. C. 
Rep., 417. 

Block V8. Milwaukee St. Ry. Co., 89 
Wis., 871 (61 N. W. Repr., 1101). 

Godfrey v$. Ry. Co., 56 111. App., 878. 

State v8. Street Ry. Co., 87 Wis., 72 
(57 N. W. Repr., 970). 

City Electric Street Ry. Co. ve. Conery, 
81 L. R. A., 570. 

McKay vb. Southern Bell Tel., etc. Co., 
81 L. R. A., 589. 

' Kankakee Electric Ry. Co. v$. Whitte- 
more, 45 111. App., 484. 

Hand v$. Tel. & Supply Co., L Lacka. 
Leg. News, 851. 

The doctrine of re$ ip$a loquitur is 
recognized by the courts of Pennsylvania, 
and this is a proper case for its application. 

Shafer v$. Lacock, 168 Pa., 497. 

Dillon v$. Light Co., 179 Pa., 482. 

Turton v$. Ulectm Co., 185 Pa., 406. 

Western Union Tel. Co. vs. State, 82 
Md., 298 (88 Atl. Repr., 768). 

Trenton Pass. Ry. Co. v$. Bennett, 60 
N. J. Law, 219 (87 Atl. Repr., 780). 

Newark Electric Light k Power Co. ve. 
Ruddy, 62 N. J. Law, 505 (41 Atl. Repr., 
712). 

Suburban Electric Co. v$. Nugent, 58 
N, J. Law, 658 (84 Atl. Repr., 1069). 

Koelsoh v$. Phila. Co., 152 Pa., 855. 

Smith v$. Boston Gas Light Co., 129 
Mass., 818. 

Boyd v$. Portland G. E. Co., 57 L. R. 
A., 619. 

Smith V9. Boston G. L. Co., 127 Mass., 
818. 

Warren ve. Kauffman, 2 Phila., 259. 
Corrigan v$. U. S. R. Co., 98 Mass., 577. 
Ficken v$. Jones, 28 Cal., 618. 
Eari VB. Cronck, 181 N. Y., 618. 
Hogan VB. Ry., 26 N. T. Supp., 792. 
Keasby on Elec. Wires, Sec. 228. 
Craswell on Electricity, Sec. 250. 
2 Jaggard on Torts, 868. 
Uggla VB. W. End Ry. Co., 160 Mass., 
850. 

The Electric Light Co. and the Tele- 
phone Co. had a common interest to pro- 
tect the public from danger and notice to 
one was notice to both. 

Detlor VB. Holland, 57 Ohio St., 492. 
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Baker v$. Kellogg, 29 Ohio St., 668. 

If, as the Court below found in their 
opinion (Appendix, 29): "There was a 
great deal of sleet and ice, and wires were 
breaking down and falling all over the 
city," then the company, defendant, had 
constructive notice of the danger. 

Garrard vs, Pittsburgh and Connellsville 
Railroad Co., 29 Pa., 154. 

Ross vi. Baker, 72 Pa., 186. 

W. U. Hemelj for appellee. 

Court should direct verdict where there 
is no dispute as to essential facts. 

Wannamaker v$. Burke, 111 Pa., 428. 

The negligence of the defendant was not 
proved, and could not be presumed from 
the accident. It was not shown that de- 
fendant knew of the wire being down or 
that it had been down long enough for it 
to have been negligent in not finding it 
out, or that there was any defect in the 
construction of the line. The non-suit was 
properly entered. 

P. k R. R. Co. v$. Hughes, 119 Pa., 
815. 

Smith v$. Electric Light Co., 198 
Pa., 19. 

The doctrine of res ipsa loquitur is not 
applied in Pennsylvania to accident cases 
arising from the use of electric appliances. 

Smith V9. Electric Light Co., 198 
Pa., 19. 

Kepner va. Traction Co., 188 Pa., 24. 

The jury must not be allowed to guess 
at the cause of an accident and then base 
on this inference, the further one, that 
such cause was the result of negligence. 

Alexander vs. Water Co., 201 Pa., 252. 

" It is not permissible to guess at the 
cause of an injury land assume it some- 
thing for which defendant was responsi- 
ble." 

Reese vs. Clark, 146 Pa., 465. 

Heh vs. Gas Co., 201 Pa., 443. 

Oil Co. vs. Torpedo Co., 190 Pa., 860. 

A theoretical cause will not suffice to ex- 
plain an accident. 

McClain vs. Henderson, 187 Pa., 288. 

Benson vs. Allegheny Heating Co., 188 
Pa., 614. 

Mixer vs. Imperial Coal Co., 152 Pa., 
896. 



Proof of the happening of an accident is 
not enough. Plaintiff must prove by affir* 
mative and direct evidence the particular 
negligence, and the defendant's liability. 

Thompson on Negligence, Vol. 1, p. 46» 
Sec. 45. 

S. & R.,Vol. 2, Sec. 576. 

Whitaker vs. D. & H. Canal Co., 87 
Pa., 34. 

Brunert^f. Blaisdell Bros., 170 Pa., 25* 

Mixter vs. Coal Co., 152 Pa., 895. 

Baran vs. R. I. Co., 202 Pa., 274. 

Oil Co. vs. Torpedo Co., 190 Pa., 850. 

Where there is no contractual relatioD 
between the parties, negligence will not 
be presumed from the mere happening of 
the accident. 

Stearns vs. The Ontario Spinning Co.^ 
184 Pa., 519. 

Kepner vs. Traction Co., 188 Pa., 24. 

Snodgrass vs. Carnegie Steel Co., ITS 
Pa., 284. 

An electric light company is not liable 
for the death of a person who is killed by 
touching a defectively inaulated wire while 
painting a roof, where there is no evidence 
that the company had notice of the defec- 
tive insulation and there is no evidence aa 
to the cause of the defect. 

Smith vs. Electric Light Co., 198 Pa., 
19. 

Where an omission to perform a duty i» 
the basis of alleged negligence there must 
be a reasonable opportunity to perform it. 

Phillips vs. Peoples Pass. Ry. Co., 190 
Pa., 222. 

Lyons vs. Union Traction Co., 20^ 
Pa., 76. 

This Court, in Bube vs. Weatherly 
Boro., 25 Pa. Sup., 88, reaffirmed the 
necessity of proving notice, express or im- 
plied, to hold for negligence. 

October 9, 1905. Opinion by RiCB^ 
P. J. 

A single set of poles erected on the east 
side of Christian street in the city of Lancas- 
ter carried the wires bf the Pennsylvaniat 
Telephone, Co., the defendant, and, fifteoD 
feet below them, the wires of the Lancaster 
Electric Light, Heat and Power Co. On 
the afternoon of February 21, 1902, dur- 
ing a severe sleet storm, which had pro- 
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▼ailed for the greater part of the day, a 
wire of the telephone company broke, and 
fell across a wire of the electric light com- 
pany, the end lodging in a pool of water in 
the gutter. There was evidence from 
which a jury could have found, if the ques- 
tion had been submitted to them, that by 
reason of its contact with the electric light 
wire, the telephone wire and the pool of 
water became heavily charged with elec- 
tricity, and that in consequence the plain- 
tifTs horse, when being led through the 
pool of water to the stable for shelter, re- 
ceived a shock and fell to the ground, 
where he came in contact with the '* live " 
telephone' wire, which was lying in the 
water, and was killed. The fact that the 
plaintiffs employee, who was leading the 
horse, did not receive a shock is explained 
by his testimony that he had on rubber 
boots. He also testified that, although he 
saw broken wires hanging down in that im- 
mediate vicinity, he did not see the wire in 
the water, and did not know it was there. 
According to his testimony, he was pursu- 
ing a course to get into the stable whereby 
he would avoid the wires that he saw hang- 
ing down, and that would have been safe 
if the " live " wire above spoken of had 
not been lying extended in the water. 
Upon the testimony presented by the plain- 
tiff, the court would not have been warranted 
in declaring as matter of law that the em- 
ployee in charge of the horse was guilty of 
contributory negligence. Nor did the 
learned judge put his decision upon that 
ground. 

We come then to the question of the de- 
fendant's negligence. No evidence was 
adduced, that the breaking of the telephone 
wire was due to any defect in the wire it- | 
self, or to negligence, either in the original i 
construction, or in the then existing con- | 
dition, of the line. It is claimed, however, 
that the maxim re9 ipsa loquitur applies to 
the ease, and, therefore, no other evidence 
than that the wire broke and fell to the 
ground was necessary to make out a prima 
facie case of negligence in one or more of 
the particulars above mentioned. There 
are decisions of courts outside this com- 
monwealth to the effect that these facts, in 
the absence of explanation raise a presump- 



tion of negligence against the company 
using wires which carry a dangerous elec- 
trical current. See Boyd vs. Portland 
General Electric Co., 67 L R. A., 619 ; 
Newark Electric Light and Power Co. V9, 
Ruddy, 62 N. J. L., 606, (41 Atl. Rep., 
712)'; Ruddy vs. Newark Electric Light 
and Power Co., 68 N. J. L., 867, (46 
Atl. Rep., 1100) ; 67 L. R. A., 624; 
Hebet vs. Lake Charles Ice, Light, etc., 
Co., 64 L. R. A., 101. So also our Su- 
preme Court has held in a very recent case 
that where a patron of an electric light 
company, without knowledge that the wires 
on his premises are charged with a higher 
voltage than is safe, takes into his hand an 
electric lamp and is severely shocked and 
injured, the prima facie presumption is 
that the company was negligent and the 
doctrine res ipsa loquitur applies: Alex- 
ander vs. Nanticoke Light Co., 209 Pa., 
671. But in our case, it is to be noticed, 
there were no contract relations between 
the plaintiff and the defendant, the tele- 
phone wire that broke and fell did not carry 
a dangerous current, and the explanation 
of its breaking was brought out in the ex- 
amination of the plaintiffs own witnesses. 
** The maxim res ipsa loquitur is itself the 
expression of an exception to the general 
rule that negligence is not to be inferred 
but to be affirmatively proved. The ordi- 
nary application of the maxim is limited to 
cases of an absolute duty, or an obligation 
practically amounting to that of an insurer. 
Cases not coming under one or both of these 
heads must be those in which the circum- 
stances are free from dispute and show, not 
only that they were under the exclusive 
control of the defendant, hut that in the 
ordinary course of experience no such re- 
sult follows as that complained of : East 
End Oil Co. vs. Pennsylvania Torpedo Co., 
190 Pa., 860. See also upon the same 
subject. Steams vs. Ontario Spinning Co., 
184 Pa., 619. In Kepner vs. Barrisburg 
Traction Co., 183 Pa., 24, where it ap- 
peared that the plaintiff's horse was fright- 
ened by the breaking of a trolley wire, and 
the plaintiff, alarmed by the noise and elec- 
tric flashes occasioned by it, and the plung- 
ing of the horse, jumped or was thrown 
from the wagon to the ground and was 
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seriouslj injured thereby, it was held that 
the fact of the unexplained breaking of the 
wire was not sufficient to carry the case to 
the jury. An elaborate discussion of the 
•doctrine under consideration will be found 
in the opinion of the Supreme Court, ren- 
dered by Mr. Justice McCollum, and in the 
opinion of Judge McPherson, who tried the 
case. It was held in Smith t;^. East End 
Electric Light Co., 198 Pa., 19, that an 
electric light company is not liable for the 
death of a person who is killed by touching 
•a defectively insulated wire while painting 
:a roof, where there is no evidence as to the 
teause of the defect or that the company 
bad notice of it. There is no conflict be- 
tween that case and Fitzgerald vs. Edison 
Electric Illuminating Co., 200 Pa., 540, 
for in the latter the plaintiff offered to prove 
that the insulation had be^n defective for 
several weeks, as had been shown by the 
wire " spitting fire " when blown against 
the roof. The present Chief Justice said: 
The case of Smith vs. East End Electric 
Light Co., 198 Pa., 19, relied on by the 
appellee, differed entirely from the present 
in the absence of evidence of notice to the 
company of the defect. The testimony 
which should have been admitted here 
was sufficient to send that question to 
the jury : " In Dillon vs. Allegheny 
County Light Company, 179 Pa., 482, 
the jury found upon sufficient evidence 
(hat the defendant permitted a dead and 
•useless wire to remain upon its poles, on a 
street crowded with charged wires, many 
^f them having such current passing 
through them that the slightest touch 
>meant death. It knew, as its own witnesses 
testify, that any wire upon these poles was 
liable to break and carry the deadly cur- 
rent to the ground by falling across a live 
>9irire, especially if the wire was a naked 
-one, as this wire admittedly was. This 
dead, useless and uninsulated wire did 
break, fell across a charged wire, carried 
down the current, and the death of the 
plaintiff's husband was the result." The 
decision was put upon tiie ground, not that 
a presumption of negligence arose from the 
breaking of the wire, but that permitting 
the wire to be upon the poles was« under 
the circumstances, evidence of negligence. 



This is shown by the concluding sentence 
of Judge McClung*s opinion : Where the 
necessary dangers are so great the unnec- 
essary ones should all be eliminated." 
There is a class of cases which hold that 
a prima facie case of negligence is made 
out by proof that a broken wire, charged 
with electricity, was permitted to be on the 
highway after notice, actual or constructive, 
of the break : Devlin vs. Beacon Light Co., 
198 Pa., 683-, Herron vs. Pittsburg, 204 
Pa., 509; Sorrell vs. Titusville Electric 
Traction Co., 23 Pa. Superior Ct., 426. 
But these cases do not control the decision 
of the precise question now under consid- 
eration. They relate to a question which 
we shall consider later. To hold that as 
between a telephone company and one with 
whom it had no contract relation a prima 
facie presumption of the company's negli- 
gence is raised by proof that its wire broke 
under the strain of a sleet storm of as great 
severity and length as that which admittedly 
prevailed on the day of this accident, 
would require us to go far beyond any 
Pennsylvania decision, bearing upon the 
use of electricity, to which our attention 
has been called. 

It is further contended that the defend- 
ant was negligent in not maintaining guard 
wires to prevent the telephone wires, in 
case of their falling, from coming in con- 
tact with the electric light wires. In an- 
swer, the defendant's counsel urges, 
amongst other things, that the plaintiff's 
statement contains no allegation that the 
telephone wire broke and lodged against 
the electric light wire in consequence of 
any negligence on the part of the defend- 
ant. This position seems to be well taken. 
The allegation of the statement is that ** ^or 
some cause or other," over which neither 
the plaintiff nor his employee had control, 
a wire of the said telephone company 
was broken or became disengaged in some 
manner and fell to the street . . . and 
lodged across a wire or line of" the elec- 
tric light company. Then after alleging 
that the broken wire became charged with 
electricity through contact with the other 
wire, which was a source of danger and 
peril to animals " walking along the street, 
and averring that the public had a right to 
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have the streets unobstructed, the state- 
ment proceeds, ^'yet the said defendant, 
well knowing the premises, disregarded its 
duty in that behalf, and permitted the said 
wire and the said line to be and remain in 
an unfit, negligent and improper condition, 
by reason whereof the said horse was de- 
stroyed or killed, as aforesaid." This 
«eems to refer to the condition after the 
wire had broken, and if that be the correct 
interpretation of the allegation, the negli- 
gence charged was in permitting that con- 
dition to continue after knowledge of it 
had come to the defendant. But assum- 
ing that evidence of negligent construction 
would have been admissible under the 
pleadings, the more serious objection re- 
mains that no such evidence was intro^ 
duced. It has been very clearly decided 
that a company which uses such dangerous 
agent as electricity is bound not only to 
know the extent of the danger, but to use 
the very highest degree of care practicable 
to avoid injury to every one who may be 
lawfully in proximity to its wires and liable 
to come accidentally or otherwise in con- 
tact with them:" Fitzgerald vs. Edison 
Electric Illuminating Co., 200 Pa., 540. 
As was said in Eoelsch v$. Philadelphia 
Co., 162 Pa., 355, and Heh v%. Consoli- 
dated Gas Co., 201 Pa., 448, " every rea- 
sonable precaution suggested by experience 
and the known dangers of the subject 
ought to be taken." This principle is ap- 
plicable to a telephone company, which, 
though its wires do not carry a dangerous 
current, maintains them upon the same 
poles upon which the wires, charged, with 
a dangerous current, of another company 
are strung. If, therefore, there had been 
evidence that it is customary, or if not cus- 
tomary, that it is practicable for telephone 
companies to maintain guard wires under 
the circumstances proved on the trial, the 
plaintiff's case would present a different 
aspect. But we cannot say that this was 
a question of fact upon which the general- 
ity of mankind are so well informed that 
the jurymen drawn from the ordinary 
walks of life ought to have been permitted 
to determine it withdut evidence, and then 
make their finding the basis of an inference 
that the omission to maintain such wires in 



the present instance was negligence, and 
the proximate cause of the injury com- 
plained of. We conclude, therefore, that 
under the pleadings and evidence the plain- 
tiff was not entitled to have that question 
submitted to the jury. 

The remaining question is, whether there 
was sufficient evidence of the defendant's 
negligence after the wire broke to carry the 
case to the jury. There is no evidence that 
the defendant had express notice of the break 
in the wires at that point prior to the ac- 
cident, and we cannot agree with the 
plaintiff's counsel that the notice that was 
sent to the electric light company was notice 
to the telephone company. But the plain- 
tiff was not bound to show direct and ex- 
press notice to the telephone company ; it 
was sufficient for him to show that the dan- 
gerous condition had existed for such a per- 
iod that it ought to have been known to 
the company, if it had maintained that vig- 
ilant oversight, in view of the location of 
its wires with reference to the dangerous 
electric light wires,'it was its imperative 
duty to exercise. See Turton vs, Powelton 
Electric Co., 185 Pa., 406 ; Fitzgerald v$. 
Edison Electric Illuminating Co., 200 Pa. 
540. But according to the testimony of the 
plaintiff's own witnesses this was a very 
stormy day," there was ** a great deal of 
sleet and ice " and wires were breaking 
down and wires were falling all over the 
city." From the very nature of things 
time was required for the repairs which 
this unusual condition made necessary. lu 
view of the admitted facA, a finding that 
the defendant was negligent because it did 
not learn of and repair this particular break 
within an hour, or at the most an hour and 
a half after it occurred, would be unreason- 
able. We do not see how the learned 
judge could have held otherwise without 
coming in conflict with the decision in 
Smith v8. East End Electric Light Co., 
198 Pa. 19. 

Judgment affirmed. 
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O. C. OP LANCASTER COUNTY. 

Estates of Mary 0. HiU and Winfield 8. HiU, 
dec'd (No. 4). 

Admini$tration d. b. n. — When super- 
fluoui — Who may petition for adjudi- 
cation. 

Where admiDistration is fiDifibed and there is 
no estate remaining unsettled, the balance will 
be awarded direct to the guardian of the heir 
rather than to an administrator d. b. n. 

In such case the appointment of an adminis- 
trator d. b. u. is a nullity, and one applying for 
snob letters is a meddler. 

Such guardian having failed to petition for 
adjudication, the adjudication may oe made on 
petition of the administrator of the deceased 
administrator of the estate. 

If an estate is held up by anyone and there is 
none other to move for its adjudication, if 
it is brought to its attention even by a stranger 
the court will act upon its own motion. 

February Term, 1902. No. 72. 

Exceptions to adjudication. 

[See 22 Law Review, 846.] 

B, F, Daviiy for exceptions. 

W. T. Brown and JST. Frank Ethle- 
many contra. 

November 2, 1905. Opinion by Smith, 
P. J. 

The principle assignments of error in the 
form of exceptions, are to the award to 
William C WUteside, as guardian, and 
the recognition olf the petitioner for distri- 
bution. 

E. A. Brown died, after having exhib- 
ited his account as administrator of the 
merged estates of Mary C. and Winfield S. 
Hill. One hundred and three exceptions 
to his account were disposed of about two 
years and six months ago, [See 19 Law 
Review 179 and 207] at which time the 
balance for distribution was fixed. John 
T. Hill is the sole distributee of both es- 
tates. William C. Whiteside was ap 
pointed his guardian by proceedings had 
under the Act of June 25, 1895, P. L. 
800. The distribution was anticipated by 
the payment to him as guardian of a large 
part of the balance. It was his duty then 



to petition for a decree of distribution^ 
Instead of so doing, he asked of the Reg- 
ister to be appointed administrator d. b. n» 
of the estates of Mary C. and Winfield S. 
Hill. He applied for authority to admin- 
ister estates which had been administered^ 
in which the account had been filed and 
the balance definitely determined by a de- 
cree of the Court. When there are goods 
not administered, de bonis non^ the Reg- 
ister has power to appoint a " legal repre- 
sentative," but by what authority does he 
appoint and what authority does he give 
when there are no goods to be admin- 
istered ? Letters of administration d. b. n. 
are dead, when there is no unsettled es- 
tate. An administrator d. b. n. is ap- 
pointed to do what was left undone. If 
nothing was left undone, nothing is there 
for him to do, and his appointment is a 
nullity. When one applies for letters of 
administration d. b. n. on an estate which 
has been fully administered he is a med- 
dler. The exceptant's pretensions as an 
administrator are not consistent with an 
economical discharge of his duties as guar- 
dian. What reason there was for thus 
multiplying costs, commissions and fees 
has not been divulged. An argument waa 
directed to the possible adverse result of a 
case pending in another court if his con- 
tention be not affirmed. It was urged that, 
having brought a suit in the Court of Com- 
mon Pleas of Lancaster County as admin- 
istrator against a bondsman uf a previoaa 
administrator, his cause might not prevail 
if the award be not to him as administrator. 
We know nothing about any litigation 
pending in another court, but if we were 
certain that the escape of this bondsman 
from liability would be a miscarriage of 
justice, which we are not, we could not 
have weighed the (questions submitted more 
carefully or decided them differently. 
The facts relating to the many features of 
these estates have been presented in var- 
ous forms of procedure and have been 
minutely sifted. To lose their influence 
except as to the specific proofs relating to 
this adjudication is not easy, and has been 
made difficult by the exceptions and argu- 
ment directed almost wholly to matters not 
before us. 
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Exceptant's tardy discovery of his bear- 
ings resulted in no injury to him While 
be now manifests an anxiety that the bal- 
ance be awarded to him as administrator 
and not as guardian, such preference was 
not disclosed at the audit. He then ex- 
hibited only a general spirit of antagonism. 
It appeared as if he did not know what he 
did want, or did not want it known what he 
did want. The Court asked : •* Whether 
there was any question as to whom this 
balance was to be awarded." The answer 
was: *^It is admitted that William C. 
Whiteside is the guardian of John T. Hill, 
under appointment by the Court of Com- 
mon Pleas on the 18th day of January, 
1902, under the Act of the 25th of June, 
1895, P. L., 800, and he is the person to 
whom this fund is to be awarded, unless it 
b awarded to him as administrator d. b. 
n." To this, exceptant's counsel exclaimed: 
"I don't agree to anything, one way or 
the other.'* He, therefore, would not 
agree to have the fund awarded to except- 
ant as administrator, but now insists that 
to him as administrator it ought to have 
gone. We were not prepared to reverse 
the familiar maxim: Two wrongs never 
make a right. If it was wrong to have 
pretended to administer an administered 
estate, and as administrator to have 
brought a suit in the Court of Common 
Pleas, a wrong award to him as adminis- 
trator would have made nothing right. 

Exceptant, however, has been consistent 
in his opposition to any action relating to 
an adjudication of this estate. At the 
audit he objected to any recognition of the 
petitioner, and has again emphasized his 
objection by exceptions. It would have 
been becoming for him to have petitioned, 
and the part of wisdom to have done it 
years ago. No one questioned his right 
as guardian to the entire fund. A large 
part of it was handed over to him, after 
which he did nothing except oppose that 
which he ought to have helped. As he 
would not, or at least did not, petition, 
Davis A. Brown, as administrator of the 
estate of E. A. Brown, the deceased ac- 
countant, finally presented the petition. 
This is assigned as an unwarranted as- 
sumption of authority. The two imme- 



diately interested parties were E, A. 
Brown, the accountant, and William Q. 
Whiteside, the guardian. Brown died^ 
and Davis A. Brown became his legal re- 
presentative. Had E. A. Brown livedo 
his right to petition would not have been 
questioned, and no substantial reason has^ 
been advanced why his representative 
should be denied this right. Without con- 
sidering further how firm a standing the 
petitioner had, the petition has been acted 
upon. If an estate is held up by any one, 
and there is none other to move for its ad- 
judication, if it is brought to our attention, 
even by a stranger, we will act upon our 
own motion in its behalf. 

The other exceptions need no comment. 

All exceptions are dismissed, and the ad- 
judication is confirmed absolutely. 



C. p. OF LANCASTER COUNTY. 

Downey Bros., Spoke and Bending Oo. (In- 
corporated), vs. The Peaaaylvania 
Bailroad Oo. 

Damages for flooding — Measure of — 
Evidence — Duty of plaintiff. 

In an action for damages for causing water to 
run upon the plaintifTs property, evidence ia^ 
admiBsible for.tbe defense to prove what it 
would have oost the plalDtifiT to have kept the 
water away from his property. If this expense 
is less than the injury 8u£fered it is the proper 
measure of damages. * 

August Term, 1902. No. 98. 

Rule for new trial. 

H. M. North, for rule. 

W. U. Hensel and Wm. R. BrivtoUy 
contra. 

September 23, 1906. Opinion by 
Hassler, J. 

The plaintiff company is tbo owner of 
real estate situated on North Mulberry 
street in the city of Lancaster, upon which 
it has erected various buildings and sheds,, 
containing machinery and lumber, used by 
it in and about its business of wood-bend- 
ing and turning. There are two entrances 
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to this property from Mulberrjr street. 
' The defendant company owns, or operates, 
a railroad on North Mulberry street. On 
January 27, 1901, it raised the tracks of 
this railroad in front of plaintiff's property. 
It was shown by plaintiff at the trial, ap- 
parently to the satisfaction of the jury, 
that in raising these tracks the defendant 
company caused water to run into and upon 
the plaintiff's property to the injury of its 
buildings, machinery and lumber, and mak- 
ing access to its property so diflScult as to 
put it to considerable extra expense by 
reason thereof. Notice was given the de- 
fendant that damages would be claimed up 
to the time of the trial, which occurred on 
May 2, 1905, so that testimony was sub- 
mitted of all injury plaintiff claimed to 
have suffered up to that time, covering a 
period of nearly four years. 

At the trial we rejected the defendant's 
offer to prove what it would have cost to 
have kept the water from running into and 
upon plaintiff's property, although the pres- 
ident of the plaintiff company testified that 
ft sewer connection would probably have 
drained the water off. This would have 
prevented injury. One of the reasons as- 
43igned why a new trial should be granted 
•questions the correctness of our ruling in 
rejecting this testimony, and it is the only 
reason which we will have to consider, in 
passing upon this rule. 

In the recent case of Mellick vn. Rail- 
road, 208 Pa., 457, it was ruled that the 
^ost of removing an obstruction is the 
proper measure of damages, if it can be 
removed for less than the damages which 
would be sustained by its presence. 

In Welliver v%. Canal Co., 28 Sup. Ct., 
79, it is decided that it is the duty of the 
plaintiff to use all reasonable care, skill 
and diligence to remedy and arrest an in- 
jury, provided it can be done at a less cost 
than the injury amounted to. In Sedg- 
wick on Damages, Vol. 1, Sec. 202, the 
learned author says: "It is frequently 
43aid that it is the duty of the plaintiff to 
reduce the damages as far as possible. It 
is more correct to say that by consequences, 
which the plaintiff acting as prudent men 
ordinarily do could avoid, he is not legally 
damaged. Such consequences can hardly 



be the direct or natural consequence of the 
defendant's wrong, since it is at the plain- 
tiflTs option to suffer them * * * , Ai 
hocy he is not damaged by the defendant's 
act, but by his own negligence or indiffer- 
ence to consequences." 

It was the duty of the plaintiff company 
to prevent injury to its property, if it 
could have done so, even though the de- 
fendant had raised the tracks of the rail- 
road. It was shown that the injury could 
have been avoided, at least in a large 
measure, if the water had been sewered. 
A prudent man, in order to protect his 
property, would have sewered this water, 
if the expense of so doing was not as great 
as the injury was likely to be. If such 
expense was less than the injury likely to 
be suffered, it was the proper measure of 
damages. We do not know whether this 
expense would have been shown to be 
greater or less than the actual injury 
suffered, but the defendant was entitled to 
have the evidence which it offered of this 
expense, submitted to the jury in order 
that they could ascertain this fact. It was 
error to reject this offer, and we must 
therefore grant a new trial. 

Rule made absolute. 



0. C. ADJUDICATIONS. 
By Judge Smith. 
Wednesday, Nov. 27, 1905. 
A. R. Witmer, late of West Henipfield, 
$781.19. 

Sarah A. B. Dbil, Sadsbury, $1,171.29. 
Abner Carter, Little Britain, $6,463.68. 
Esther J. Hogg, Colerain, $1,940.95. 
Amelia Shinton, Columbia, $1,098.74. 
W. Ed. Williams, Idaho, $147.75. 
Frank F- Fritsch, city, $171.10. 
David L. Gockley,W. Cocalico, $146.16. 
Christian S. Ranck, Warwick, $528.18. 
John M. Landis, Upper Leacock, $1,- 
600.22. 

Elizabeth Kreider, Manheim township, 
$406.55. 
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Minnich ys. Peoples Tmst Go., Oommittee 
of Harriet Longenecker, a Lunatic. 

Legacy for maintenance of lunatic hav* 
ing individual estate — Which fund 
liable. 

Where a lunatic having an estate more than 
saffioieot for her maiDteoanoe reoeiees under 
her mother^s will a le^^acy in trust, the income 
or as much thereof as may be deemed necessary 
for her comfortable maintenance and support" 
to be so used, her sister and trustee with whom 
she boards cannot recover from her committee 
for her maintenance, so long as the trust fund 
is sufficient to pay it, the sum previously paid 
for that purpose by the committee to her mother. 

Appeal No. 82. October Term, 1904, 
from the judgment of C. P. of LiaDcaster 
County for defendant on a case stated. 

[See 21 Law Rbvibw, 86, 102.] 

Error assigned was entry of judgment 
as above. 

Coyle rf* Keller^ for appellant. 

The testatrix intended to care for her 
lunatic daughter, and if for any reason her 
income from the funds in her committee's 
hands should become insufficient, then the 
legacy from her mother's estate would be 
available. This could only have been in- 
tended in case of such contingency, as the 
amount already available for the lunatic 
was ample and the testatrix knew it.. 

The testatrix herself drew the income 
from Harriet's committee for her main- 
tenance during her life time, and she pre- 
sumably intended that her daughter Maria 
should do the same after her death, and 
did not intend to deprive her of it by her 
will. 

Testatrix intended to discriminate against 
her son for reasons of her own, as shown 
by her will, and, therefore, was not saving 
the estate in the hands of Harriet's com- 



mittee for his benefit when Harriet should 
die intestate. 

It is clear that the income of the trust 
fund is not "necessary" for Harriet's 
support as the will requires. 

D. McMullen^ for appellee. 

If the committee is to pay for Harriet's 
maintenance then she will derive no bene- 
fit whatever from her mother's estate. 
Such could not have been the intention of 
the testatrix. The testatrix must have 
known that if Harriet could derive nothing 
from the trust except when her individual 
estate in the hands of her committee was 
exhausted, the trust would be useless. 

She used the words " or so much thereof 
as may be deemed necessary" because 
she knew that the income under the trust 
was more than was needed. 

There is no intention to discriminate 
against Harriet. She wanted her to share 
equally with her sister, but withheld the 
transmission of her share under the intes- 
tate law to the son against whom she dis- 
criminated. 

Nov. 20, 1905. Opinion by SifiTH, J. 

The contention on this appeal arises over 
the following clause of the will of Elizabeth 
Longenecker : 

" All the rest, residue and remainder of 
my whole estate, real, personal, whatsoever 
and wheresoever, I order and direct to be 
divided into two equal shares and portions, 
and I give, devise and bequeath one equal 
part thereof unto my daughter, Maria 
Minnich, her heirs, executors, administra- 
tors and assigns. The other equal part 
I thereof I give, devise and bequeath unto 
j her the said Maria Minnich in trust that 
I she do continue as much thereof as possible 
! in the real estate I now hold, all situated 
in said Penn Township, and that the resi- 
due be put out and placed at interest, in 
some safe manner, and I order that the 
income or so much thereof as may be 
deemed necessary, be used for the comfort- 
able maintenance and support of my 
daughter, Harriet Longenecker, who is of 
weak mind. It is my request also, that 
the said Harriet be given a home in her, 
the said Maria Minnich's family, or among 
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people who will properly treat and care for 
her during her lifetime. At the death of 
the said Harriet Longenecker, the trust es- 
tate given and devised as herein set forth 
with the accumulated income and accrued 
interest, as well as what may remain of 
the household furniture and effects given 
by me to the said Harriet, I givA, devise 
snd bequeath unto the children of the said 
Maria Minnich in equal shares and parts, 
to those of them living, and the issue of 
any of them then dead, per atirpes,^^ 

By this clause an active trust is created 
with duties defined and im^sed upon the 
trustee named. Harriet, the Mfeebled 
daughter of the testatrix, is made benefi- 
ciary ; her welfare is naturally of much 
concern to the testatrix ; this is made ap- 
parent by the part quoted and the last dis- 
posing clause of the will. The terms of 
the trust are fixed by the will but taeir 
interpretation is in dispute. It is a cardi- 
nal rule of construction that the intent of 
the testator shall govern in the construction 
of a will in all cases, except where a rule 
of law overrules the intention. This will 
is not embarrassed by any such rule, and 
the manifest intent and desire for the com- 
fort and welfare of this invalid daughter 
must control. In the case stated and the 
decision of the court, this is made the con- 
trolling question. It is to be observed that 
the will orders ^Mhat the income or so 
much thereof as may be deemed necessary 
be used for the comfortable maintenance 
and support of" the beneficiary, and as 
said by the trial judge this can only mean 
that the whole income of the one-half 
of the mother's estate, or so much 
thereof as may be needed shall be used for 
Harriet's maintenance. While the will 
provides for the equal division of the whole 
estate, the income of the one-half is placed 
in trust for the use o^ Harriet, in order 
that she may enjoy it, unaffected by her 
present disability, as well as contingencies 
which may arise from unforeseen causes. 
The trust was created for her benefit, not 
for the others, who are provided for by thfl 
will, and the corpus of the whole trust is 
made subject to the provisions for the life 
use of Harriet. Under the law this cannot 
be impaired during her lifetime. 



To invest the trustee with unlimited 
control of the income or of any part of it 
would practically defeat pro tanto^ this pro- 
vision of the will, which is evidently de- 
signed to secure the comfort and mainte- 
nance of this enfeebled daughter. 

The judgment is affirmed. 

Henderson, J., and Morrison, J. dissent. 



O. C. OP LANCASTER COUNTY. 
Estate of John Bent, dec'd (No. 2). 

Gompenndtmn of executor for conducting 
busineis — CommiwwimM when adminU^ 
trator d. b. n. $ucceed$ exec9$9r^ 

An executor was empowered by the will to 
carry on the manufaoturing buMoess of tbe tes- 
tator for tbe benefit of bit estate witboot any 
provision for bis oompensatioQ and carried it oo 
for nearly two years and a balf until bit deaUi. 

Held^ Uiat be sbould be allowed one hundred 
and fifty dollart a month for oond acting the 
businesa in addition to regular commissions. 

Tbe giues amount of a bnsineas is not a 
proper basis on which to compute executor's 
commissions. 

Where there has been a change of representa- 
tives there should be only one commission 
allowed, which should be divided fairly be- 
tween t^em in proportion to their responsibili- 
ties and labors. 

An executor whom the will orders to pay oat 
a sum weekly to the widow must not look to 
the widow's stipend for his commission, the 
testator's evident intention beini; not to dimin- 
ish it. 

April Term, 1903. No. 26. 

Exceptions to account. 

Coj/le ^ Keller and B. C. Atlee^ for 
exceptions. 

. John M. Groffy contra. 

November 10, 1905. Opinion by 
Smith,?. J. 

John Best died November 25, 1901, 
having made the following will with codicil: 
I empower my executors hereinafter 
named, and the survivor of them, to carry 
on my business for six years for tbe bene- 
fit of my estate ; at the expiration of that 
time if my sons, or any two of them, in* 
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elading my son James B. Best, desire to 
condact the business as partners, then I 
give, devise and bequeath the same, and 
the real estate in and on which said busi- 
ness may be conducted, to them or such of 
them as may become partners, to them, 
their heirs and assigns, at a valuation to 
be made by three practical mechanics to 
be appointed by the Orphans' Court of 
Lancaster County, and they shall account 
for the value thereof to my estate ; they 
shall pay for the same four years after 
taking the same, paying to my estate five 
per cent, per annum thereon during the 
period, and shall not be obliged to give 
security for the payment thereof or the 
interest thereon. 

I leave and devise the house in which 
I now live. No. 227 East Chestnut Street, 
Lancaster, with the appurtenances and all 
the furniture and household matters therein, 
to my wife, Esther Amanda Best, for and 
during the term of her natural life, and 
after her death to my children and the 
issue of any children then dead leaving 
issue per 8tirpe$. 

I direct my executors to pay all taxes 
upon said house, and all repairs necessary 
to keep it in good order and condition dur- 
ing the life of my wife. 

I give and bequeath to my wife, Esther 
Amanda Best, twenty-five dollars a week 
during her natural life, to be paid her by 
my executors weekly. 

I authorize and empower my execu- 
tors to divide, from time to time, equally 
among my children and the issue of any 
child or children then dead per stirpes^ 
such portions of the income of my estate as 
may be left after paying the expenses of 
the business and the sums left to my wife 
as to them may seem right and proper ; 
submitting this entirely to their will and 
discretion. 

*^ I authorize and empower my execu- 
tors and the survivor of them to sell any 
and all my real estate and to make good 
titles in fee simple to the purchasers, ex- 
cept that the house and lot left to my wife 
shall not be sold during her life. 

" I authorize and empower my execu- 
tors, or either of them, to bid upon and 
purchase anj of the real estate so sold. 
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" All the rest, residue and remainder of 
my estate, real, personal and mixed, I give, 
devise, and bequeath to my children and 
the issue of any of my children who may 
be dead leaving issue, equally per stirpes. 

^* I nominate, constitute and appoint my 
wife, Esther Amanda Best, and my son, 
James B. Best, to be executors of this my 
last will and testament, the erasures in the 
17th and 18th lines of the first page, and 
* they * interlined in twenty-third line be- 
fore signing. 

" I John Best of the City and County 
of Lancaster, State of Pennsylvania, do 
hereby declare this to be a codicil to my 
last will and testament which said will I 
confirm except as herein stated. 

" I revoke the bequest of twenty-five 
dollars per week to my wife Esther 
Amanda Best. In lieu thereof I give and 
bequeath to my said wife, fifteen dollars 
per week during her natural life to be paid 
to her by my executor hereinafter named. 

I nominate constitute and appoint my 
son James B. Best, the sole executor of 
this my last will and codicil thereto, hereby 
revoking the appointment made heretofore, 
and hereby empowering my said son and 
sole executor to carry out the provisions 
of my last will dated March 15, 1898.'* 

As authorized by the testator, James B. 
Best, the executor, undertook the manage- 
ment of the business, which was the manu- 
facture of machinery and boilers. James 
B. Best died May 17, 1904. R. H. Bru- 
baker and Amos H. Landis were then ap- 
pointed administrators d. b. n. c. t. a. of 
the estate of John Best. The account of 
James Best and Mary E. Best, adminis- 
trators of the estate of James B. Best, de- 
ceased, who was the executor of the will 
of John Best, deceased, is now before us 
for confirmation. 

The administrators d. b. n. c. t. a. chose 
to take an inventory, which varied materi- 
ally from the one previously filed by the 
executor. By agreement of all parties, 
the matters of the account were referred 
to George R. Heisey and J. Chester Jack- 
son, expert accountants. Among other 
things they discovered that there was a 
difference of $i4,876.21 between the two 
inventories caused by the difference in the 
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valuation of the same articles. It is con- 
ceded that the account as stated by them 
is just and as nearly correct as it is possi- 
ble to make it. The only item which was 
not immediately approved was that marked 
Apparent loss in business or depreciation 
of stock, $2,541.06." In their report 
they say: 

"We are not in a position to state 
whether this is a loss in business, or 
whether the diflference is attributable to 
depreciation of the merchandise on hand, 
which in the original appraisement was 
carefully itemized and accepted at the then 
current prices. In the second inventory 
it seems to have been lumped in different 
lots and estimated value placed upon it, so 
that this apparent loss might easily be a 
depreciation in the merchandise account." 

We think that their conclusion and their 
reasons for it are correct. The conjunc- 
tive instead of the alternative particle 
probably would have expressed the causes 
of the losses more fully. The evidence 
shows that for some years previous to the 
death of the testator the business had been 
falling off. With the death of its head 
and a reduction of the limited capital, it is 
fair to infer that the decline continued and 
losses followed. 

The report and account of the learned 
experts is so clear, concise and satisfactory 
that but a single question is left open for 
our consideration. It relates to the claim 
of fifteen hundred dollars ** extra compen- 
sation " for the services of James 6. Best 
as executor. 

While this item appears on the credit 
side of the account, it has not been paid, 
and, therefore, the accountants must first 
be surcharged with that amount. 

While the testator gave the executor 
full authority to conduct the business for 
six years, he made no provision for his 

?ayment. He left both to his discretion, 
'he executor was hampered by no condi- 
tions. He assumed the responsibilities, 
and himself fixed the value of his services. 
He, no doubt, did it conscientiously, and 
naturally measured his services by his own 
appreciation of their worth. He served 
for nearly two years and a half. In that 
time he paid himself $4,628. 87. We will 



infer that he fixed his compensation at one 
hundred and fifty dollars a month or 
eighteen hundred dollars a year. This 
will be accepted as proper. The additional 
$128.87 will be considered as over-pay- 
ment. It is not uncommon for business 
men to take money from the drawer, or 
draw and charge themselves with odd 
sums, and thus overdraw their accounts. 

The contention that the gross amount of 
a business shall be considered as a basis on 
which to compute executors' commissions 
can not be sustained. Without considering 
the labor, industry and business sagacity of 
those employed, it may represent no more 
than the estate's credit. If it shows a 
profit (in this case there was a loss), that 
is income, and may be subject to commis- 
sions. If this claim, or any part of it, is 
to bo allowed, it must be for services 
purely as executor. 

The estate has not been settled. The 
executor proved the will, took an inventory, 
collected rents and book accounts, sold two 
small pieces of real estate and paid the 
widow her weekly allowance. Much was 
left for the administrators d. b. n. c. t. a. 
to do. In considering the cost of the 
administration of an estate when there has 
been a change of representatives there are 
two dominating thoughts: First, that the 
estate shall not suffer by reason of a suc- 
cession of administrators, and, second, that 
the compensation be divided fairly between 
the several sets of administrators in propor- 
tion to their responsibilities and labors. This 
principle will be applied to this case. The 
rule is that executors and administrators 
are entitled to five per cent, of the person- 
sonalty and two and one half per cent, of 
the realty. 

The money of the estate which canae 
into the executor's hands was made up of 
cash, book accounts, rents and proceeds of 
sales of real estate. The commissions on 
> the cash, which was $480.38, we will 
divide, allowing on account of claim for 
executor's services two and one-half per 
cent., or $12.01. The book accounts and 
rents collected aggregate $6,576.82. While 
the difference in responsibility between the 
executor and administrators d. b. n. c. t. a. 
as to this money may be little, the principal 
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work was done by the executor. He made 
the collections, and therefore we allow for 
his work three and one-half per cent, of 
$230.19. The real estate sold brought $1,- 
110.00; two per cent, of this, or $22.20, will 
be added. The executor paid the widow 
$1,935.00 under directions in the will, for 
which he is entitled to five per cent., or 
$96.75. Ordinarily a trustee would be 
obliged to look to the fund for his compen- 
sation, deducting it periodically at the 
times of payment, but in this case the tes- 
tator evidently did not intend his widow's 
income to be thus reduced. Together the 
commissions allowed amounted to $361.15, 
from which must be deducted the over- 
payment of $128.87, making the extra 
compensation " $232.28. 

All exceptions were withdrawn except 
that relating to the extra compensation," 
which is sustained to the extent of 
$1,267.72. 

The accountants are allowed an addi- 
tional credit of fifty dollars, being the 
counsel fee due John M. Groff, Esq., 
credit for which has not been taken in the 
account. 

The account as reformed by the experts 
and this opinion is confirmed absolutely. 



O. C. OF LANCASTER COUNTY. 

Estate of Abraham Hershey. dec'd. 

Wills — When remainder to heir a in- 
cludes first taker — Popular meaning 
of " heirs — Distribution to heirs of 
deceased legatee. 

Ad estate given to heirs or next of kin upon 
the tenniDatioD of a particular estate, passes, 
unless the will shows a contrary Intention, to 
those who would have taken at the time of the 
death of the testator iDcladIng the person to 
wbo*n was given the prior interest if one of the 
heirs or next of kin, even though his death he a 
precedent condition to the passing of an estate. 

The word "heirs'* is popularly understood 
M comprehending successors to an ancestor's 
property whether next of kin or heirs at law. 

Where the estate of a deceased distributee 
his heen settled and his executor discharged, 
hit share will be awarded directly to the par- 
ties ultimately entitled to it. 

April Term, 1904. No. 54. 

Exceptions to adjudication. 



H. Frank Eshleman^ Willis G. Ken- 
dig and Wm, M. Eollohush^ for excep- 
tions. 

October 26, 1905. Opinion by Smith, 
P. J • 

The testator bequeathed to his son, 
Andrew, the income of six thousand dol- 
lars for life, and, after his death, the prin- 
cipal to his issue. And in default of 
said Andrew leaving a child or children or 
lineal descendants living at his decease, 
then the said principal sum to go to and be 
distributed to and among my heirs, under 
and according to the intestate laws of this 
commonwealth." 

Andrew survived the testator and died 
leaving no issue. The fund ^et apart for 
his use vested immediately upon the death 
of the testator in his heirs," of whom 
Andrew was one. The contingency which 
might have divested it never arose. No- 
thing appears in the will to indicate an in- 
tention to exclude Andrew from the 
" heirs." 

As a succession in the gift of personalty 
was contemplated, the word *^ heirs" was 
inartistically used. It, however, is popu- 
larly understood as comprehending succes- 
sors to an ancestor's property, next of kin 
or heirs-at-law as the case may be. 

Unless a contrary intention appears in 
the will, it is now well understood, that 
upon the termination of a particular interest, 
the estate given to heirs passes to those 
who would have taken at the time of the 
death of the testator, and also that the per- 
son to whom was given the prior interest 
is included, if an heir, even though his 
death be a precedent condition to the pass- 
ing of the estate. Stewart's Estate, 147 
Pa. 383 ; Abel's Estate, 23 Sup. Ct. 531. 

Where " * the tenant for life is himself 
one of the next of kin, it was at one time 
thought that the rule was inapplicable, and 
that the next of kin living at the death of 
the tenant for life must have been intended. 
But the law is now settled by a long series 
of cases, that if there is nothing in the 
context of the will or the circumstances of 
the case, to control the natural meaning of 
the testator's words, his next of kin living 
at his death will be entitled, and that if the 
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tenant for life happens to be one of such 
next of kin, or to be solely such next of 
kin, he is not on that account to be ex- 
cluded. But where the context demon- 
strates that the person or persons to take 
under the description of next of kin is a 
person or persons to be ascertained at a 
future period, or that it is the testator's in- 
tention to exclude the tenant for life from 
the description of next of kin, the expres- 
sion must necessarily be understood as 
meaning the testator's next of kin living at 
the time of the tenant for life.' But to 
lead to this result, there must, as Mr. 
Williams states, be ^ demonstration.' " 
Stewart's Estate, 147 Pa., 886. 

In Lancaster v». Flowers, 198 Pa., 614, 
it was held that a devise to a son f6r life 
and at his death the remainder to his chil- 
dren, there being no residuary clause and 
no children, created a life estate only in 
the son ; that the testator died intestate as 
to the remainder, which vested in his h^irs- 

It was proper to award the interest of 
Benjamin D. Hershey, deceased, to his 
legal representative. However, had our 
attention been called to the fact that his 
estate had been administered and the ex- 
ecutor of his will discharged, to avoid 
circuity and unnecessary trouble and ex- 
pense, we would have awarded directly to 
the parties ultimately entitled to it. We 
will now comply with a tardy request and 
alter the distribution. As to this interest, 
Benjamin D. Hershey died intestate. His 
widow, Susan, and his daughter, Mary, are 
his sole distributees, and to them it will be 
given. 

The exceptions are sustained, and the 
decree of distribution will be reformed to 
conform to this opinion. 



O. C. OP LANCASTER COUNTY. 

Estate of William P. Pusey, dec'd. 

Claim for nursing decedent — When aU 
lowable — Amount. 

March Term, 1904. No. 68. 

Exceptions to adjudication. 

John M, Oroff^ for accountant. 



B. F. Davin^ for exception. 
2>. F. Mageej contra. 

The testimony showed that the claimant 
had nursed the decedent through a sick- 
ness of eight or ten weeks' duration two 
years before his death and again during 
two months prior to his death, and during 
the week of his last illness attending to all 
his wants night and day, and the decedent 
had declared to other persons that he 
wanted her paid out of his estate. The 
Court allowed her $274 for such services 
in the adjudication, and exceptions were 
filed to such allowance. 

October 26, 1905. Opinion by Smith. 
P. J. 

Exceptions have been filed to the allow- 
ance of claims for nursing. We recognize 
that dead men's estates are frequently re- 
garded by acquaintances, family associates 
and servants as their legitimate plunder. 
We also appreciate the fact that there are 
many cases where the old, the decrepit and 
dying receive attentions worthy of rewards. 
The claims allowed were of this class. The 
previous relations which had existed be- 
tween the principal claimant and decedent 
were not those of employer and employee. 
The conditions and facts rebut the pre- 
sumption of payment. That necessary and 
most obnoxious services were rendered is 
clearly established. Including the clean- 
ing of the person and the clothing, the 
arduous and offensive attentions required 
by an apoplectic seventy-six years old, 
afiiicted variously with chronic diarrhoea^ 
typhoid pneumonia and the illness preced- 
ing the final collapse, were faithfully ren- 
dered by S. Jane Eckman. Her atten- 
tions to his person extended even to 
shaving him. Furthermore, her services 
were recognized by the decedent. 

Edward Walton was employed specially 
by the decedent to assist S. Jane Ik^kman 
during his last illness. His services con- 
tinued during the sickness and until after 
the funeral. For what he did, thirty^six 
dollars was not an extravagant demand. 

Exceptions are dismissed, and the ad- 
judication is confirmed absolutely. 
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XJseM Work for Oonvlcts. 

SUGOBSTED BT PROFESSOR S. B. BALDWIN 
AT THE PENITENTIARY CONGRESS 
AT BUDAPEST. 

Judge Simeon E. Baldwin, of Connecti- 
eut, professor of constitutional and inter- 
national law at Tale Unirersity, made a 
report at the International Penitentiary 
Congress at Budapest on the question, 
^'By what principles and in what manner 
may convicts be given work in the fields 
or other useful public works in the open 
air?" In opening his report Judge Bald- 
win asked whether society had not pushed 
refinement too far in its notions of the 
duty of society toward the individual, and 
whether the rights of the individual were 
not infmor 4o ihose of the community? 
He held that he who oITended agaiiist tbe 
laws should be treated as the interests of 
society demand, and that those charged 
with the administration of the laws should 
take such steps towards the culpable as 
would make a good citizen of him. In the 
beginning of law, he said, reparation by 
the criminal was judged to.be more impor- 
tant than punishment, and chastisement was. 
inflicted only when the offender was unable 
to make reparation. Society, he held, had 
no less rights to-day than at its origin, and 
even had more, for the world has come to 
recognize that it is necessary in the public 
interest to regard a crime first of all as a 
wrong against the community at large, 
however severely it may affect one of the 
community in particular. 

The objections to the forced labor of con- 
victs in the open air, Judge Baldwin stated 
to be as follows : 

1. It exposes the criminal to public hu- 
miliaUon. 

2. It degrades him in causing him to fall 
into vile company. 

3. It exposes him to the abuse and 
tyranny of those who direct his work. 

4. It facilitates escapes. 

5. It makes an unjust competition with 
the labor of free citizens. 



Taking up these objections in order, 
Judge Baldwin declared that the criminal's 
conviction, being a notorious fact, had 
already caused him to lose public esteem^ 
and besides it was easy to prevent new oc- 
casions for shame to the convict. Without 
great expense the fields in which the pris- 
oners are employed might be surrounded 
by walls to protect them from the public 
gaze. Pointing out the fact that most con- 
victs come from a class of persons unfitted 
for any trade or occupation except the most 
unskilled labor, Prof. Baldwin suggested 
that the government should buy up vast 
tracts of poor^ idle or wild land, send its 
convicts there to work with shovel and pick- 
ax, draining and irrigating. Though great 
expense would be entailed in buying such 
land, he maintained that the state would be 
able to sell it at an ultimate profit. Citing 
the example of North Carolina, where 
ninety-five per cent, of the condemned are 
by natural occupation rural laborers, and 
mkers ttus plan is in successful financial 
operation, the professor concluded never- 
theless that the new scheme is somewhat 
more expensive than the ordinary one of 
putting the convicts at road labor and other 
public employment where he is constantly 
before the public eye. 

Where the latter kind of work is found 
unavoidable. Prof. Baldwin suggested that 
the better class of criminals be allowed to 
wear a mask. This privilege he would 
make dependent on the recommendations 
of a chaplain or other competent authority 
and also on the prisoner's continued good 
behavior. As a remedy for keeping pris- 
oners who still have left some sense of 
shame, away from contact with their more 
evil-minded companions, it was proposed 
that the number of guards be increased so as 
to enforce the law of no talking, and that 
the most degraded elements might even be 
denied out-door work and kept in their 
cells for the good of the other convicts. 
That open-air work, where the criminal 
laborer is often almost alone with his 
guards, affords the maximum opportunity 
for cruel treatment. Prof. Baldwin re- 
garded as indisputable. He proposed only 
two remedies, first, that kind guards be 
selected so far as possible, and, second, 
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that only the state be allowed to put con- 
victs at out-door work. Convict employ- 
ment out of doors in connection with private 
enterprises he regarded as tending to end- 
less cruel practices. 

In considering the question of escapes 
facilitated by open-air work, criminals were 
divided into two classes, the long-term and 
life convicts, men who had lost their right 
to citizenship in one class, and short-term 
prisoners, who still might become good 
men, in the other. For the first class 
Prof. Baldwin advocated the ball and chain 
and road work very near the prison cells, 
where the convicts could return each night. 
But for the other class, whom he asserted 
had less temptation to escape, he declared 
that the ball and chain were harmful, both 
mentally and physically, and that a prison 
suit and a place of work far removed from 
railway or water transportation should be 
suflBcient safe-guard against escape. 

Replying to the implication that out-door 
convict labor makes unjust competition with 
free labor, Prof. Baldwin stated that in- 
door work, the only alternative of out-door 
labor, was open to precisely the same ob- 
jection. Then he maintained that the open- 
air occupations competed less against free 
labor than in-door work, first, because in- 
door products, being those of handcraft, 
had a local market, that is, a limited market, 
where their disposal was a hardship to free 
labor, whereas the out-door rural labor had 
the world as its market. Moreover, he as- 
serted that nearly all products of the out- 
door work of convicts, living in the colonies 
proposed, would never be thrown on the 
market, but be consumed by the criminals 
themselves. — The American Lawyer. 



Mr. Olioate's First Fee. 

Mr. Joseph H. Choate, in an after-dinner 
speech before the Bar Association of the 
City of New York, told of his first fee, 
saying : " In England they often asked me 
how the bench and bar got along together, 
and they told me that America must be the 
paradise of the judges if not of lawyers, 
since in that country there are but thirty- 
eight judges of the first class while in New 
York there are one hundred such judges 



and the lawyers are eternally clamoring for 
more. 

Then they reminded me of the immense 
profits coming to American lawyers. I re- 
torted by telling them the story of my first 
fee. It was when I was in a law office in 
Boston with Mr. Saltonstall. 

Two farmers from Vermont had had two 
loads of potatoes frozen, and the question 
arose, was the loss of the potatoes the act 
of God or the act of the railroad company ? 
It was too deep for Saltonstall and he said, 
^ Here's Choate ; the case will be about 
right for him.' 

" By some chance the jury decided that 
the railroad company was responsible, and 
I was then asked to name my fee. This 
was an entirely unknown realm to me, and 
accordingly I told them that three dollars 
would do. They said that they had talked 
it over on the way down to Boston and had 
come to the conclusion that one dollar a 
carload would be enough, and I took it 
with pleasure. I am delighted to say that 
this moderate measure of compensation I 
always afterward followed." 



0. C. ADJUDICATIONS. 



By Judge Smith. 

Monday, December 4, 1905. 

John L. Minnich, East Dromore, 
$789.97. 

Lot Wilson, Sadsbury, $160.56. 

Francis M. Delp, City, $843.57. 

Isaac K. Ryan, Manheim Township, 
$117.40. 

Lindley King, Fulton, $123.82. 

Susan W. Barnes, City, $1,400.01. 

Miles Hallacher, Warwick, $93.75. 

Cecelia A. Gable, City, $4,582.09. 

Harriet Charles, City, $5,855.16. 

Thursday, December 7, 1905. 

Elizabeth Kaercher, Manheim, $11,- 
288.30. 

Mary Smeych, City, $224.32. 

Robt. A. Evans, City, $24,140.46. 

Catharine Born, City, $2,645.26. 
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C. p. OF LANCASTER COUNTY. 

Hiiple Rudy and MeUinger, Snpervison 
of Upper Leacock Township. 

Abatement of road tax for trees — Act of 
July 2^ 1901 — Statutes not retroactive 
— Mandamus. 

A real estate owner it not entitled to an 
ibAtement of his road tax for trees transplanted 
to the side of the pnblie road on his premises 
ODder the Act of July 3, 1001, P. L., 610, where 
the trees were planted there more than a year 
before the application and prior to the passage 
of the act. 

Unless such intention is dearly manifested it 
will Dot be presumed that the legislature in- 
teoded to give a statute a retrospective opera- 
tion. The wording of the Act of July 2, 1901 
clearly shows an intention not to do so. 

Trust Book No. 19 v page 409. 

Petition for mandamus. 

Appd ^ Appel^ for petition. 

Charles G. Baker ^ contra. 

November 18, 1905. Opinion by Hass- 
LB&, J. 

F. 6. Harple, the plaintiff, is the owner 
of a tract of land in Upper Leacock town- 
ship this countj, and as such is liable for 
the payment of road tax. Some time 
prior to 1900 he transplanted to the pub- 
lic highway on his own land a number of 
fruit trees, many of them being forty or 
more feet apart, all of which are living and 
^ell protected from domestic animals. On 
this account he claims to be entitled to an 
abatement of a portion of his road tax. 
Jacob M. Rudy and Clayton Mellinger, ; 
the defendants, who are supervisors of 
Upper Leacock township, refused to allow 
soch abatement when requested to do so 
hy the plaintiff on December 14, 1904. 
The plaintiff then presented this petition 
for a mandamus to compel the defendants 
to allow the abatement, and also to keep a 



permanent record of all trees upon which 
an abatement has been allowed as required 
by law. 

The claim of the plaintiff is based on the 
Act of Assembly of 2 July, 1901, P. L., 
page 610. This Act is entitled «'An 
Act to encourage the planting of trees 
along the road sides of this commonwealth, 
and providing a penalty, etc." Section 1 
provides ** That any person liable to a road 
tax who shall transplant to the side of the 
public highway on his own premises any 
fruit, shade or forest'trees of suitable size 
shall be allowed by the supervisors of 
roads ... in abatement of his road tax 
one dollar for every two trees set out; but 
no row of elms shall be placed nearer than 
seventy feet . . . except fruit trees, 
which may be set forty feet apart, and no 
allowance, as before mentioned, shall be 
made unless such trees shall have been set 
out the year previous to the demand for 
such abatement of tax, and are living and 
are well protected from domestic animals 
at the time of such demand." 

Section 2 provides for an abatement for 
trees growing naturally by the side of the 
public highway. Section 3 provides for 
an abatement for trees transplanted in 
place of such as have died. 

It is not contended that the trees in 
question grew naturally or that they were 
transplanted in place of trees that had 
died, so that any abatement of his road 
tax, to which plaintiff may be entitled, 
must be by virtue of section 1 of the said 
Act of Assembly. This section does not 
give an abatements for trees that were 
planted before the passage of the Act, as 
is the case here. In order to so apply it 
we must give to it a retrospective opera- 
tion. Unless such intention is clearly 
manifested it will not be presumed that the 
legislature intended any other than a pros- 
pective operation. Commonwealth vs. 
I Bessemer Company, 207 Pa., 302. No 
intention to have this Act of Assembly 
operate retrospectively is manifested in 
the Act, hut, on the contrary, it is clearly 
expressed that it is only to operate pros- 
pectively. The title says it is to encour- 
age the planting of trees. An abatement 
is allowed to any one liable for road tax 
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The question here raised is one of law 
and an appeal lies. 

Hartley vs. Weideman, 28 Super, 60. 

If not, the defendant has no further 
remedy. 

The appeal was properly from the order 
of the Court below not from the re-taxation. 
No law requires the taxing of costs twice 
before appeal. 

Such re-taxing is not necessary before 
appeal. 

Miskey's Appeal, 18 W. N. C, 100. 
Barber's Estate, 29 W. N. C, 652. 

H. M. North and II. M. North, Jr.^ 
for appellee. 

The appeal should be quashed. 

•* Taxation of costs is in the nature of 
an adjudication by the Court." 

Ricliardson vs. Capsilly, 5 Watts. 449. 

There is no adjudication of final judg- 
ment or decree as to the costs, and, there- 
fore, the appeal is premature. 

It is possible that there might be no ex* 
ceptions filed to the re-taxation and if not 
it would be final. 

Where a re-taxation is had, which is 
not satisfactory, the proper practice is to 
appeal therefrom, and allege specific error, 
and not simply to file a general exception 
without specif ving any particular error." 

Raisley vs. Morgan, 1 Lack. L. N.,895. 

It is further said that No appeal lies 
from a taxation of costs by the Court of 
Common Pleas to this Court. A writ of 
error reaches only the record, and errors 
apparent on the record only can be cor- 
rected." 

McCauly's Appeal, 86 Pa., 187. 

•* By a judgment or a decree of the Su- 
preme Court the liability of a party to pay 
costs is determined, but the amount thereof 
may be subsequently taxed by the Court 
below. The Supreme Court will not re- 
view the action of the Court below in tax- 
ing costs, except in a flagrant case." 

Miskey's Appeal, 18'W. N. C, 100. 
No appeal lies to this Court from a 
taxation of costs by the Common Pleas. 
(McCauly's Appeal, 86 Pa., 187.) In 
this case there was a reference to an 
auditor to ascertain the sheriff's costs for 
serving certain writs of summons. No 



judgment had been entered in any of the 
cases. The whole proceeding has t novel 
appearance, but as no appeal lies to this 
Court, we are not called upon to express 
an opinion regarding it. Appeal quashed 
at the costs of the appellants." 

Orbison's Appeal, 22 W. N. C, 116. 

The exceptions to the plaintiff's bill of 
costs extended to his witnesses and the 
record does not show whether any testi- 
mony or any statement at the taxation was 
examined or made. 

December 11, 1905. Per Curiam. 

The record shows that the case was set- 
tled, defendant to pay costs; that pursuant 
to rule upon the defendant the costs were 
taxed by the prothonotary, the counsel for 
both parties being present at the taxation; 
that the defendant appealed to the Com- 
mon Pleas from the prothonotary's taxa- 
tion, and filed specifications of the items 
objected to, some of which exceptions 
raised questions of fact; that after hearing 
the Court filed the following opinions and 
order: In accordance with the views ex- 
pressed in the case of Jacob Beach v$. the 
Pennsylvania Railroad, the costs of sub- 
poenaing witnesses as taxed in this bill must 
be reduced. The amount to be allowed is 
fifteen cents for service of subpoena on 
each witness and six cents a mile circular 
for each mile traveled in serving the same. 
The appeal is sustained, and the prothono- 
tary will re tax the bill in accordance with 
this opinion.*' The plaintiff excepted to 
the order, and thereupon appealed to this 
Court before the re-taxation directed by 
the Court had been made. It will be 
noticed that the Court, neither in its opin- 
ion nor its order, makes any reference to 
the exceptions raising questions of fact as 
to the attendance of witnesses and the like, 
and it is only by very uncertain inference 
that it may be supposed that these excep- 
tions were intended to be overruled. We 
deem it important to call attention to this 
state of the record in view of the argument 
of appellant's counsel as to the finality of 
the order appealed from. It is due to the 
court to say that the order was made be- 
fore our decision in Kottcamp vs. York 
County, 28 Pa. Sup. Ct., 98 had been 
reported. 
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We had occasion in the recent case of 
Hartley vs. Weideman, 28 Pa. Sup. Ct., 
50, to consider the question of the right of 
appeal from a taxation of costs by the 
Court of Common Pleas, and to review the 
authorities bearing upon the subject. We 
there held* following many earlier deci- 
sions, that an appeal does not lie unless 
the record proper, or perhaps the adjudica- 
tion, shows error of law. It is claimed by 
the appellant's counsel that this is such a 
case, and that upon the authority of Hart- 
ley V8. Weideman we would have jurisdic- 
tion upon an appeal taken in due season to 
review the Court's conclusion upon the 
qoestion as to the legal fee for serving 
subpcenas. Even if this be so, the objec- 
tion remains that the order made by the 
Court did not terminate the proceedings; 
there has been no final taxation of the 
costs. In general, there being no statute 
allowing it, no appeal can be taken from 
an order or decree which is not a final dis- 
position of the matter in controversy. We 
are all of opinion that this case is within 
the general rule, and that the appeal must 
be quashed for the reason, if for no other, 
that it was prematurely taken. 

The appeal is quashed at the appellant's 
cost. 



O. C. OP LANCASTER COUNTY. 
Estate of David B. Witmer, Dec'd. 

Petition for adjudication — Exceptions 
by petitioners — Words die before 
final distribution.^* 

Parties who present petitioDS for distribution 
of dei^ent's estates are presumed to have oare- 
fally investigated the facts and agreed upon 
them as correct, and to have agreed upon the 
Bcberoe of distribution indicated by the peti- 
tion, and when the decree of the Coart con- 
forms to it and there is no error in the figures, 
they have no standing to file exceptions. 

Qumre whether, in this case, the gift over If 
the legatee should " die before the final distri- 
bation " necessarily contemplates only the last 
distribution of the estate. 

October Term, 1906. No. 82. 
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Exceptions to adjudication. 

H. Edgar Shertz^ for exceptions. 

A. S. fferskej/j contra. 

December 14, 1905. Opinion by Smith, 
P. J. 

Exception is taken to the award to The 
Union Trust Company, guardian of the 
minor children of Ida Myers, deceased. 
It is claimed that it was error to have de- 
ducted from their shares the three hundred 
and fifty dollars paid to their mother. 

The will is : 
After deducting the above special be- 
qnest, from the whole of my estate, the 
balance or remainder of my estate I divide 
into thirty-one equal shares and dispose of 
them as follows, to wit : . . . 

Item. I give and bequeath to the 
children of my deceased sister Mary Herr, 
late the wife of E. H. Herr, namely, 
Hettie Myers, Lizzie Esbenshade, Lettie 
Eby, Ida Myers, David Herr, and Emlin 
Herr, six equal parts or shares thereof, 
share and share alike, but should any of 
such children of my deceased sister, Mary 
Herr, die before my decease or before the 
final distribution of my estate, then such 
child's share shall go to its issue if there 
be any, but in default of such issue such 
share shall be distributed equally among 
the survivors of said children of my de- 
ceased sister, Mary Herr." 

To Ida Myers was paid three hundred 
and fifty dollars on account of her legacy 
before the ** final distribution " of the es- 
tate, after which she died. This money 
went to legatee for whom it was first in- 
tended. She was a primary object of the 
testator's bounty, and one from whom ex- 
ceptants may inherit. Their interpretation 
of the will is that, as Ida Myers' children, 
they are entitled to the whole legacy, not- 
withstanding a part was paid to their 
mother, because paid before the final dis- 
tribution. Distributiom, as contended, is a 
technical word. A division of an estate 
among those entitled to it, though correctly 
made, as it would have been distributed, 
is not a technical distribution. One who 
uses technical words is presumed to do so 
^ intelligently. * This may be a violent pre- 
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sumption, as this will seems to illustrate — 
** but should nny of such children of my 
deceased sister, Mary flerr, die before my 
decease or before tlip 6nal distribution of I 
my estate then, etc." 

What was the testator's purpose in 
qualifying distrihulion by the word **final ?" 
Necessarily, 6nal implies more than one — 
the final is the last. To have a last there 
must, at least, have been a first. There 
may be more than one distribution of an 
estate. The testator's languaj^e indicates 
that he cof»templated several. Whether 
he intended more than one or not, or knew 
what he did intend or not, if his words are 
taken literally they allow a contingency 
which woukl he in direct conflict with their 
meaning. We will assume a decree of dis- 
tribution to have been made, which is to 
be followed by a final distribution." The 
funds are av\ar(led and paid to the legatees. 
One of the legatees then dies, say Ida 
Myers. Notwithstanding she was a first 
choice of the testator arid that a part of the 
legacy was, by a decree of the court, paid 
to lier, il the argument advanced is logically 
followed, it was an improper payment be- 
cause she died J)Hfore the final distribu- 
tion." We merely refer to this to sug- 
gest that such m.ry not have been the in- 
tention of the testator. 

We \\ill, however, strike off the excep- 
tion, and for entiiely different reasons. 
The majority of estates are distributed 
upon the petition alone. When no error 
is apparent on its face it is conclusive. 
The facta therein recited are accepted. 
They come even with more force than tes- 
timony in a disputed case. They are pre- 
sumed to have been carefully investigated 
by all interested parties, and that as a 
result of such investigation they are admit- 
ted to be correct. Even stronger than 
this, it is presumed also that the parties 
have agreed to the scheme of distribution 
as indicated by the petition, and when the 
decree of court conforms to it they have no 
standing to file exceptions. 

In Heinitsh's Estate, 22 Lancaster 
Law Review, 27, we said: "When an 
executor who is also trustee files his ac- 
count, affirms to its correctness, petitions 
for distribution, certifies t9 the amount 



claimed by him as trustee, off'ers no iesti- 
mony, suggests no irregularities, and openly 
as executor and tacitly as trustee advocates 
a scheme of distribution, which is followed^ 
he is estopped from alleging that the Court 
committed error, lie can not blow hot and 
cold with the same breath, lie has no 
standing to file exceptions. He ma}' not 
deny the good faith of his acts, and he 
can not escape the responsibility of his 
mistakes." 

In this case there was no error in fig- 
ures nor a departure from the plan of 
distribution agreed upon by the parties, 
and therefore we strike off the exception 
and the adjudication is confirmed absolutely. 



O. C. OF LANCASTER COUNTY. 

Efttate of Robert A. Evaos, dec'd. 

Charges on real estate — Presumption of 
payment — AH of April i?7, 1855. 

The Act of April 27, ISnS. P. L., 868, bars 
recovery of tlie amount of a cliarpe in a deed 
the inten'Kt of which wan irade pa>nble dniirg 
life of a widow aud the principal payable to 
her heirn and Jetjal repi-eFi'iitativcK on her death, 
where there was no claim, payment or ac- 
knowledgment of the same within twenty-one 
years. 

February Term, 1902. No. 90. 
Adjudication. 

W. R, Brinton^ for accountant. 

Redmond Conyngham and W. U. 
Rehmy for claimants. 

W, U, Ifensel, John A, Nauman^ N, 
Franklin Hall and Coyle ^ Keller^ for 
legatees. 

December 7, 1905. Smith, P. J. 

All of the complications and annoying 
problems which grew out of this estate 
have been settled except the one relating 
to a charge on about seven acres and six- 
teen perches of land which was sold for 
three hundred and one dollars an acre, 
and which is a part of the balance for dis- 
tribution. This is claimed both by the 
heirs of John Cosgrove and beneficiaries 
under the testator's will. 

John Cosgrove died November 8, 1858, 
leaving to survive him a widow and a nam- 
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ber of children. Bridget Cos grove, the 
widow, died August 7,1881. On October 
20, 1871, Robert A. Evans,' the testator, 
by letter of attorney, duly executed and 
recorded, was constituted attorney-in-fact 
for Franci9, James, John and Iluffh Cos 
grove, Mary Malone and Ellen Blizzard, 
six of the children of John Cosgrove. By 
deed, dated January 22, 1872, as attorney, 
Evans conveyed the real estate to Charles 
H. Locher, and February 15, 1872, by 
assignment on back of <leed, Lochcr con- 
veyed the same to Robert A. Evans. It 
was sold as the property of Evan3 October 
4, 1905. The consideration mentioned in 
the deed, to Loclier is $1,155.»52^, and 
" subject nevertheless to the payment of 
the sura of One thousand one hun^lred and 
fifty-five Dollars and fifty-two and a halt 
cents ($1,155.5jJ) to the* heirs and legal 
representatives ot the said John Coj5;rrove, 
deceased, immediately upon the dt^ath of 
Bridget Cosgrove ^i'low of the said John 
Cosi;rove, deceased, and also subject to 
the payment of the annual interest on said 
sura to tlie said Bridgi't Co^^grove widow as 
aforesaid on the first day of Af»ril of each 
and every year for an<l during the term o^ 
lier natural life." John Cosgrove prob- 
ably died intestate.. It will be observed 
that tliis land sold for about one hundred 
and seventy- four dollars less at public sale 
in 1905 than it did at private sale in 
1872. 

It is claimed that as to the charge the 
presumption of payment has arisen and 
that the Act of April 27, 1855, P. L., 
868, is a bar to a recovery. The Seventh 
Section of the Act provides, That in all 
cases where no payment, claim or demand 
shall have been made on account of, or for 
any ground-rent, annuity or other charge I 
upon real estate for twenty-one years, or 
no declaration or acknowledgment of the 
existence thereof shall have been made 
within that period by the owner of the 
premises, subject to such ground rent, I 
annuity, or charge, a release or extinguish- \ 
roent thereof shall be presumed, and such ; 
groud-rent, annuity, or charge shall there- i 
after be irrecoverable." 

There is no evidence of any payment, 
claim or demand having been made on 



account of this charge for twenty-one 
years, nor of any declaration or acknowl- 
edgment of its existence by the owner of 
the premises within that time. It was 
argued that the charge was a dower, that 
a dower is an estate, that the Act did not 
contemplate an estate, and, therefore, has 
no application. The Act does not embrace, 
what was known as the common-law dower, 
nor is any such dower now known in Penn- 
sylvania. In place thereof it is provided 
by statute that the widow of an intestate 
shall have one third part of the real es- 
tate for the term of her life, and one-third 
part of the personal estate absolutely." 
This usually is called the widow's 
dower," and it is the practice when real 
estate is sold to secure the widow's share 
by a charge in the deed called the " dower 
charge." The charge in this deed is not 
designated as a dower charge," nor does 
it seem to bo such. It unquestionably is 
a *' charge uf on real estate," and, there- 
fore, covered by the Act. Her third part 
of this real estate would not have amounted 
to $1,155 5'.iJ, but $770.85. 

The Act puts ground- rent 'and other 
charjre upon real estate" in the same class. 
In Korn vs. Browne, 64 Pa., 65, it was 
held that" the Act of 1855 operates as an 
extinguishment, and the ground-rent is 
irrecoverable." Read, J., said : After 
a lajrse of twenty yea^s, bonds and other 
specialties, merchants' accounts, legacies, 
mortgages, judgments, and indeed all evi- 
dence of debt excepted out of the statute, 
are presumed to be paid. The court will 
not encourage the laches and indolence of 
parties, but will presume, after a great 
length of time, some compensation or re- 
lease to have been made.' *The rule of 
presumption, when traced to its foundation, 
is a rule of convenience and policy, the 
results of a necessary regard to the peace 
and security of society.' . . . The act 
was 'to amend certain defects of the law 
for the more just and safe transmission, 
and secure enjoyment of real and personal 
estate.' " 

Mr. Justice Paxson said in Biddle vs. 
Ilooven, 120 Pa., 221: "After the lapse 
of twenty years mortgages, bonds, judg- 
ments, arrears of ground-rents, in fact all 
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speoialtiesy are preflumed to be paid. Bat 
this is a presnmptioa of fact and liable to 
be rebutted : not a legal presumption, as 
was erroneously stated in Korn v$. Browne, 
9upra. The Act of 1855, in its applica- 
tion to ground-rents, made this presump- 
tion a legal presumption after twenty-one 
years, which cannot be rebutted. The 
only ground upon which this kind of legis- 
lation can be justified is that after the 
lapse of the statutory period the mortgage 
or other security is presumed to have been 

Said, or the ground-rent extinguished, 
'he payment of a mortgage and the extin- 
guishment of a ground-rent mean substan- 
tially the same thing. The Acl was not 
intended to destroy the ground-landlord's 
ownership in the rent; it does. not impair 
his title thereto, nor can it be said to impair 
the contract by which the rent was reserred, 
but from well-grounded reasons of public 
policy it declares that when the owner of 
such rent makes no claim or demand there- 
for for twenty-one years it presumes it has 
been extinguished, which means nothing 
more than it has been paid. The language 
cited, a9 before observed, affects only the 
remedy ; if it meant more it would be void 
for the excess." The Court in this case, 
after mentioning mortgages, bonds, judg- 
ments and arrears of ground-rents, broad- 
ens the class, and includes *^all special- 
ties " as being affected by the presumption 
of payment after the lapse of twenty years. 
It was only a presumption of fact previous 
to the passage of the Act of 1855, and that 
Act made the lapse of twenty-one years a 
legal presumption which can not be re- 
butted.*' A specialty is a contract or ob- 
ligation under seal, as a deed or a bond. 
The deed under consideration is a specialty. 
The charge, of whatsoever nature it may 
be, is evidenced by this specialty. The 
charge is presumed to have been extin- 
guished, and therefore is as paid. The 
dower claim is not allowed. 

By agreement the amount of the attach- 
ments against the share of Robert E. 
Locher is awarded to the Hon. W. U. 
Hensel, trustee. The attachment costs are 
directed to be paid to the Prothonotary of 
the Court of Common Pleas of Lancaster 
County. The balance of Robert E. 



Looher's share is awarded to the Hon. W. 
U. Hensel, trustee, transferee. 

To the Lancaster Trust Company in 
awarded twenty dollars compensation as 
surety for accountant, and to William B« 
Brinton, Esq., is awarded fifty dollars as 
counsel for accountant. 

Counsel is directed to prepare a schedule 
of distribution, which, when approved, will 
be annexed to and made part of this ad- 
judication. 

This report is confirmed mtt. 



O. C. OP LANCASTER COUNTY. 
Estate of John Hildebrand, dec'd. 

Account $ — Confirmation — Exceptum$. 

The oonflrmation of the aeoonnt of an ad- 
ministrator of s trustee Is a definitive decree 
the farther remedy againut which Is by appeal 
and not by further exception. 

April Term, 1902. No. 60. 

Exceptions to confirmaUon. 

D. McMulUn and A. S. John%^ for 
exceptions. 

W. U. Henul and Coyle ^ Keller^ 
contra. 

November 16, 1906. Opinion by Smith» 
P. J. 

Exceptions have been filed to the decree 
of confirmation of the account of Mary A. 
Mayer, administratrix of the estate of 
David E. Mayer, deceased, who was trustee 
of Clara May Hildebrand and B. Frank 
and Kmma Hildebrand. 

The third exception is, Accountant 
should be allowed a credit for the sum of 
$181.27 paid to W. U. Hensel, attorney 
for Jacob Hildebrand, taken out of said 
principal." This is in direct conflict with 
exceptant's request and agreement at the 
audit, which was : It is agreed that this 
credit shall not be taken into consideration 
at the present time; but if Mr. Hensel will 
state that this ia for servioef for which the 
trustee is liable, the trustee of the two 
estates will pay it over to Mrs. Mayer." 
We assumed that Mr. HensePs statement 
was satisfactory, as no reference was again 
made to the subject. Uus ezceptioD has 
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been referred to for the purpose of re^ 
freshing exceptant's memory. 

We have called attention so frequently 
to the law governing cases of this kind that 
we feel that anything which we may add 
will be superfluous. The decree is " con- 
firmation/' which is a definitive decree, 
and the remedy is an appeal. The legal 
representative of a trustee exhibits an 
account of the trustee's administration not 
for the purpose of distribution, but to have 
a correct balance struck, as a protection as 
well for the estate of the deceased trustee 
as for the succeeding one, to fix definitely 
the succeeding trustee's liability. When 
the balance has been determined, that is 
the end, our duties are finished. It is not 
to be understood that a palpable mistake, 
as a mathematical error, will not be cor- 
rected, even on motion. The case is re$ 
judicata. 



The Genesis of the Qreen Bag. 

BY STANLEY B. BoWDLB. 

Volumes have been written to tell how 
the cropper pigeon developed his crop, and 
when the fantail acquired iiis fan, and why, 
in the evolutionary process, nature saw fit 
to equip the Orinoco monkey with Kansas 
legislative whiskers. Whole chapters in 
books on the development of manners amd 
customs have been devoted to the origin of 
the gown and mortar board, the growth 
and subsidence of hoop skirts, and the 
like ; but I have been unable to turn up a 
volume or find a paragraph telling the 
when, how or why the lawyer adopted the 
Green Bag. 

Be it» therefore, known that I am the 
first in this field of legal antiquities, 
searching among the debris of wigs and 
gowns and parchments for the history of 
this venerable institution — the Bag. 

My sub- consciousness has been charged 
with this inquiry for several years, and 
now and then I strike some data. A few 
years ago, while wandering through the 
great archeological department of the 
Mexican National Museum^ at Mexico City, 



my attention was arrested by an immense 
Aztec tablet, excavated from the ruins of 
the Temple to the Sun. 

The scene depicted was evidently an 
Aztec gabfest of some kind, and the cata- 
logue sustained the impression. It was a 
trial, evidently, before the general term of 
the Imperial Aztec Court. The miserable 
litigants were there, and both lawyers, as 
usual, were trying to speak in concert. 
One carried in his hand a Bag. Victory 
seemed to have crowned my efforts ! I had 
traced the Bag to Aztec days ! ^*Ah," said 
my Mexican legal friend, not so fast ; 
that Bag is more probably the client's 
purse." 

Since that incident I have not been able 
to pick up the clew to the Bag. I am be* 
wildered amid the mists of antiquity. But 
I shall continue to watch the reports of the 
learned excavators at Nippur and Kamao, 
for the Bag assuredly has a pompous his- 
tory. 

The explanation of the gown and mortar 
board throws some light on the Bag. 
Scientists explain them in about this way : 
Priests were at the start the repositories 
of all learning. But it came to pass in 
the evolution of things that men of means 
were taken into the mysteries of learning, 
just as pork- packers now occasionally be- 
come aristocrats or LL. D.'s if they have 
the price. 

These men of means, not being priests, 
naturally wanted something, other than 
their conversation, to demonstrate that 
they were learned— careful thought was 
too arduous an advertisement. They 
wanted pome badge, some sign. This led 
to peculiarities of dress. It led to gowns 
and wigs and caps and robes. These 
things at once suggest to the vulgar public 
that the wearer enjoys a kind of '^apostolic 
succession," as an eminent writer puts it, 
and that he should be approached with 
something of the manner that Moses ap- 
proached the burning bush. 

In short, the gowns and hoods and 
mortar boards are a cheap and highly ef- 
fective advertisement, and are calculated 
to produce far more awe-inspiring results 
than a display of the intellectual goods for 
which they, as an advertisement, stand. 
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At least, this is the explanation given by 
scientists heavily decorated with titles ; 
and I gratefully accept it, and bow my 
acknowledgments. 

This explanation, I am sure, will also 
account for the Bag. It, without doubt, 
was regarded as an honorific decoration, 
telling the lay and vulgar beholder that he 
who carried it was in the direct line of 
that august intellectual succession founded 
by Moses, Draco, Cicero and other stars in 
the firmament of mind. 

My own sensations bear out this explan- 
ation, when, at my legal outset, I deliber- 
ately adopted the Green Bag as an aid to 
my otlierwisc unprnfe*«ionn1 t'>ut ensemble. 
It was with sentiments of deep gratitude 
that I adorned my person with the Bag — 
gratitude to the fathers of our venerable 
profession for liaving thoughtfully provided 
this dignified help to feeble legal life. 

Its beneficent effect was instantaneous. 
Oh, intoxication ! In the great pharraac;y 
of thy delights thou hast none like this : to 
be observed ; to be looked at. No prac- 
tice, yet those across the car seemed to 
watch me adjust my glasses and prepare 
to read the evening paper : it was the 
Bag ! I strode along with firmer stride — a 
sensational step, and my very friends, who 
at times seemed careless of my presence or 
approach, now nodded pleasant greeting : 
it was the Bag ! The conductor, who there- 
tofore had asked my fare with nudge and 
grunt, now seemed to ask almost with re- 
verence ; it was, the Bag ! 

I was now a lawyer, and as visibly im- 
portant as a policeman. With that Bag 
beneath my arm I felt like an honorary 
vice-president at a continuous Republican 
rally. I strode about majestically, ditJusing 
dignity. Ye spirits of the illustrious legal 
dead, accept thanks for this badge so gen- 
erously provided for briefless legal youth, 
when no business comes to bring publicity, 
and when no one seems to know or care 
for you, when your thrice-pronounced name 
leaves no impression, when no one looks to 
say, *' Ah, there he is : his speech ac- 
quitted Smith." 

But the Bag is passing, just as private 
seals, and wigs, and Bible-kissing on taking 
the oath have passed. The ago looks for 
utility and comfort. Seals were trouble- 



some : wigs red hot, and Bible-kissing, 
like other kissing, unsanitary. They bad 
to go. But the Bag's declino is slow, for 
it has a measure of utility. 

It may still serve to suggest to the 
public merger documents, pompous in- 
struments, being carried home for mid- 
night work, while actually the repository 
of lunch or laundry or wife's stockings 
being returned for exchange. But even 
the public is getting more sensible and 
men's faces are generally too busily buried 
in the evening police news to look up and 
admiringly regard " the Hon. Tweedledee, 
who just knocked out the Smith bill," or 
to contemplate the visible judicial dignity 
of " Judge Tweedledum, who declared un- 
constitutional the eight-hour law for bak- 
ers " So Bags don't count as formerly. 
LIow much can you show up in a pinch ?— 
not What do you wear ? — is the great 
question of this advanced fige. 

But we are bidding the Bag a sorrowful 
adieu, for it has helped us much, and it is 
the laft impressive vestige of that polite 
humbuggery for which our profession has 
been accorded an eternal franchise. — 
Chicago Legal News, 



0. C. ADJUDICATIONS AND 
OPINIONS. 
By Judge Smith : 
Monday, December 18, 1905. 
John Adam Burger, City. 
John S. Ilarner, Martic. 
Sam'l K. Lichty, City. 
Ann M. Landis, Manheim Bor. 
B. Frank Reiff, City. 
John Best, City, $6,40i.80. 
Abraham and Elizabeth Leaman, W. 
Lampeter, $229.89. 
Opinions: 

Nathaniel E. Slaymaker. Adjudication 
refused. 

Susanna Brenner, dec'd. Exception 
dismissed and adjudication refused. 

Estate of Lydia A. Irwin, dec'd. Ex- 
ceptions dismissed and adjudication con- 
firmed. 

Thursday, December 21, 1905. 
Adjudication : 

Elizabeth C. Stormfeltz, City, $38,- 
677.23. 
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Frank Hoak vs. Oonnty of Lancaster, 
Appellant. 

Assessor's fees for duty imposed by Act 
of May 8, 186^ Sec SB— Acts of 
April 16, 183i, and May 1887. 

An assessor is entitled to be paid two dollars 
a day undei the Act of April 15. 1834, P. L , 
558, as amended by the Act of May 24, 1887, 
P. L-, 195, for assesHing **such persons as may 
remove into'* his district between the last 
assessment and the first of May in each year or 
who may have been omitted from the last 
assessment,'* and returning their names to the 
school directors as required by the Act of May 
8, 1854, Sec. 85, P. L., 617, although such ser. 
vices are for the benefit of the school district 
alone and are not specifically directed by any 
statute to be paid for by the county. 

Appeal No. 147. October Term, 1905, 
from judgment of C. P. of Lancaster 
Countj for plaintiff on a case stated. 
' Affirmed. 

The Court below in entering judgment 
filed thtf following opinion. 

June 3, 1905. Opinion by Landis, 
P.J. 

The plaintiff in this case was elected as 
assessor of Paradise Township on February 
18, 1904, for a term of three years, and, 
having been duly qualified, entered upon 
the duties of his office. In pursuance of 
the Act of May 8, 1854, sec. 35, P. L., 
617, it devolved upon him, as assessor, 
" to assess such persons as may remove 
into " his district " between the last assess- 
ment and the first of May in each year, or 
who may have been omitted from the last 
assessment, and to return their names, 
with the amount of state and county tax, 
payable by each, to the Board of School 
Directors, who shall thereupon assess the 
amount of school tax payable by such per- 
sons," etc. Id the performance of the 
said duty, he was actively engaged in the 



year 1904, for a period of eleven days. 
He claims that he is entitled to compensa- 
tion for these services at the rate of two 
dollars per day, and that the County of 
Lancaster owes him for the same the sum 
of twenty-two dollars. The liability of 
the county for this amount is the question 
now presented. 

By the Act of April 16, 1834, sec. 89, 
P. L., 558, it is enacted that it shall be 
the duty of each assessor and assistant 
assessor to keep an account of the several 
days by him actually employed in the per- 
formance of his duties and to make return 
of the same to the Commissioners of the 
county, verified by his oath or affirmation ; 
and for each day necessarily so employed, 
he shall receive the sum of one dollar." 
By the Act of May 24, 1887, P. L., 196, 
this section was amended so as to increase 
the compensation of assessors to two dollars 
per day. It left the original Act identi- 
cally (he same in all other respects. Being 
a mere amendment to the Act of 1887, it 
is to be read into the Act of 1834, as if its 
provisions had always been there. Mar- 
quette vs. Berks County, 3 Sup., 86 ; 
Dilley vs. Luzerne County, 8 Pa. C. C, 
162. These Acts, although fixing a per 
diem pay for the assessor's services, do 
not expressly declare by whom it shall be 
paid. The same condition exists as to the 
National Guard Act of April 18, 1887, 
sec. 119, P. L., 23, where the assessor is 
allowed three cents for each person en- 
rolled. There are no specific directions 
concerning them imposing an obligation 
upon the county, but it has been the long- 
standing custom for the county to pay, 
and, before this, its liability in such cases 
seems never to have been seriously con- 
tested. 

A distinction, however, is attempted to 
be made in the services here rendered: 
First, because, as it is asserted, the Act of 
Assembly makes no provision for the pay- 
ment of any amount by the county ; and, 
second, because the services are rendered 
for the school district and not for the 
county. 

It must be admitted that the established 
rule is that he who claims payment from 
the county funds must be able to point to 
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the statute that authorizes it. This rule 
iDust, however, be taken with a few ex- 
ceptions, and, besides, it is applied more 
especially to criminal proceedings. It has 
been decided that some things relating to 
the perforinancf of public duties are to be 
compensated, although no enactment makes 
specific provision for them. Thus, a 
county is required to furnish fuel to keep 
the prisoners warm in jail. Richardson 
et al. vs. Clarion County, 14 Pa., 198. 
It is liable for expenses made necessary in 
the custody of records. McCalmont vg. 
County of Allegheny, 29 Pa., 417. A 
coroner has authority to hind it for the 
professional services of a physician in post 
mortem inquests. Northampton County 
t;«. Innes, 86 Pa., 156. It must pay for 
the expenses of boarding and lodging a 
jury empanelled in a capital case, and for 
a physician summoned by order of Court 
to attend a juror in such a case, who be- 
comes suddenly ill. Commissioners vs. 
Hall, 7 W., 290, and also for printing the 
trial lists of issuable cases in a newspaper 
for the information of the public. Venango 
County r«. Durban, 3 Gr., 66. In other 
words, there must be express liability im- 
posed upon the county, or such as can be 
reasonably iraf>lied from the nature of the 
transaction. Wayne County vh. Waller, 
90 Pa., 99. In Union Township vs. Gib 
honey, 94 Pa., 584, Mr. Justice Trunkey 
says: "Undoubtedly a county or town- 
ship may be legally liable for a debt with- 
out the active agency of the commissioners 
or supervisors." 

It is true that, in County of Lehigh vs. 
Semmel, 124 Pa., 358, it was held that 
public officers who are paid for their ser- 
vices by fees take and hold their offices 
cum ojiere, and can claim, therefore, no 
compensation out of the public treasury 
not specified or provided for in tlie fee 
bill. The plaintiff, however, is not paid by 
fees, but only for his actual time whil^ 
performing his duty. There is, for this 
reason, it seems to me, no analogy be- 
tween the cases. In Corr vs. Lackawanna 
County, 163 Pa., 57, by the Act of June | 
19, 1891, P. L., 3551 Sec. 13, it was | 
directed that the ballots for elections in j 
boroughs and townships for election officers 



and school directors should be printed 
and distributed by the auditors, who *' 
should ** certify the costs of such printing 
and distribution to the county commission- 
ers for payment as part of a (the) county 
election expenses." The Act was silent 
upon the subject of pay to the auditors for 
performing such services. But the Act of 
May 4, 1889, P. L., 86, fixed the com- 
pensation of borough and township auditors 
at two dollars per day necessarily eon- 
ployed in the duties of their office. The 
Supreme Court hold that they were en- 
titled to be paid by the county at that 
rate. Also, in Drinker vs. Northampton 
County, 5 North., 275, Judge Scott, in a 
carefully considered opinion, decided that 
the county was liable for the per diem 
compensation to assessors for making the 
registration of children between the ages 
of eight and thirteen and making return to 
the commissioners, under the compulsory 
school law of May 16, 1895, P. L., 73, 
although the Act, while stating that the 
assessors should be paid a pt^i- diem com- 
pensation for their services a sum equal to 
tlie compensation paid under existing laws 
for assessors of election," did not, in ex- 
press words, charge the payment upon the 
county stock. It seems to me that the 
Act of 1884 atid its supplements conteoa- 
plate the payment of the assessors for all 
services imposed upon them at two dollars 
per day for the days actually employed, 
and I cannot see why it should be neces- 
sary for each subsequent Act, creating 
additional duties, to specifically order the 
county to make payment to them, at the 
risk of their being obliged to perform such 
services without compensation. The whole 
tendency of the legislation, placing, froai 
time to time, new duties on agse-^sors, in- 
dicates, to my mind, an intention to paj 
from the county stock for all services 
which the Legislature thus directs them to 
discharge, and, if the contention of the de- 
fendant is the tiue one, thi^ case is wholly* 
exceptional, and will, in fact, he the only 
case in which assessors are def»rived of pay 
from the county for duties executed by 
them in pursuance of the law. I, there- 
fore, have concluded that the plaintiff is 
entitled to be paid, at least by some one. 
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for his services in making this extra 
assessment, and I also think the county is 
responsible for the payment. 

But it is urped that the school district 
and not the county receives the benefit and 
that it should pay the bill. Even if it is 
true that the assessment is made for the 
sole benefit of the school district, that fact 
does not seem to me to in any wise affect 
the results. The 29th section of the 
Common School Act of 1854 provides, 
"That for the purpose of enabling th« 
Board of Directors or Controllers to assess 
and apportion the tax for the ensuing 
school year, the County Commissioners 
shall, when required,. furnish the president 
and secretary of the board with a correct 
copy of the last adjusted valuation of 
proper subjects and things made taxable in 
the same for state and county purposes ; " 
and section 39, which we have fully 
quoted above, makes it the duty of the 
assessors to assess such persons as may 
remove into tho respective districts, etc., 
and return their names, with the amount 
of state and county tax payable by each, 
to the Board of School Directors. If the 
County Commissioners are to certify a cor- 
rect copy of such adjusted valuation to the 
School Board, it seems to me to follow 
that whatever expense attends such certifi- 
cation must be paid by the county. This 
the defendant apparently concedes, and I am 
therefore relieved of the necessity of elab- 
orating the proposition. But section 39 of 
the Act I construe to he only a completion 
of the general plan of assessment devolving 
upon the county, and through it conveyed 
to School Boards, to enable the directors 
intelligently to levy the school tax. Can 
it be that it is a new assessment, made for 
the sole benefit of the School Boards, 
rather than supplemental to the original 
assessment, and in the nature of a certified 
copy of the omitted state and county tax- 
payers ? The School Boards neither as- 
sume nor have they imposed upon them by 
this Act any responsibility for the costs 
attending it, and can the assessor hold them 
responsible for his labor any more than he 
can the county ? The county, I think, is 
at least the agent of the school district in 
this respect, just as it is the agent of the 



Commonwealth in the collection of the 
State tax, and liable in like manner for the 
costs. If the argument be a valid one, 
that the work is done for the School 
Board, the county, with as good grace, 
can ask the School Board to pay at least a 
pro rata part of the original assessment 
and the whole of the certification. At- 
torney-General Elkin, in In Re Liability of 
County for Pay of Assessors, 5 Dist. Rep., 
253, reached a similar conclusion in regard 
to the enumeration of children between the 
ages of eight and thirteen under the com- 
pulsory school law of May 16, 1895, P. L., 
72 ; and Attorney-General Carson, in 
School District Assessments, 27 Pa., C. 
C. R., 671, in considering the very ques- 
tion now before us, arrived at the same 
results as are here announced. 

My colleague does not agree in this 
conclusion. He holds that this work is 
done solely for the school district and not 
for the county, and that the school district 
is liable and not the county. His position 
is, that the county is liable to pay only 
where the service is done for the county, 
or when it is done in pursuance of some 
duty imposed upon the county, or made a 
county matter, and that this case does not 
fall within these lines * that the work of the 
assessor does not benefit the county, and, 
as the School Board can only levy a tax 
on those who are liable to a tax for state 
and county purposes, it is necessary that a 
return of the new or omitted names be 
made ; that the test of liability to be taxed 
for school purposes is liability for county 
tax, and that the responsibility of the 
county to pay ends when it furnishes the 
assessment list to the school district ; that 
this is the only duty imposed upon the 
county, and the changes are to be made 
; by the school district for the school district 
and must be paid by it. He does not, 
however, enter a dissent, recognizing that 
a judgment in the case should be entered, 
! so that the question, if desired, may be 
properly reviewed. It may be that he is 
right, and that an Appellate Court may 
; consider the case in the same light ; but I 
' am, for this reason, led to add that I can- 
I not see that the School Boards have any- 
' thing to do with the assessment of state 
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and county taxes, for they certainly have 
no power to levy them. Yet section 35 
of the Act of 1854 directs the assessors to 
" return their names, with the amount of 
state and county tax payable by each, to 
the Board of ISchool Directors." It seems 
to me that the making of the extra assess 
ment belongs as much to the county as the 
making of the original one, and that the 
original assessment gives information which 
the additional assessment completes. 

The assessor who does this work should 
be paid for his services. This does not 
seem to be disputed. The controversy 
instead, however, of being between the 
assessor and the county seems to have 
shifted so that it is really between the 
county and the school districts, the money, 
in either event, coming from the people's, 
purse alike, though, of course, not exactly 
in the same way nor with the same effect 
on all individual citizens of the county. 

As there is no dispute as to the services 
having been fairly performed by the plain- 
tiff, I think judgment in accordance with 
the terms of the case stated should be 
entered in favor of the plaintiff for the 
sum of twenty-two dollars, and that is, 
therefore, ordered to be done. 

Judgment for plaintiff. 

The defendant appealed, assigning for 
error the entry of judgment as above. 

N. Franklin HaU, County Solicitor, 
for appellant. 

Where a public oflBcer claims a salary, 
fees, or compensation for services rendered 
to the public he must show 

1. A statute fixing the compensation. 

2. A law authorizing or making the 
county liable to pay for such services out 
of its treasury. 

Rothrock vs. School District, 183 Pa., 
487. 

Lehigh County vs. Semmel, 124 Pa., 
858. 

Wayne County V8, Waller, 90 Pa., 103. 

The statute under which the services in 
this case were performed being silent upon 
the matter of compensation, it is subject to 
the usual rule, that he takes the office 
cum onere^ impliedly engaging to perform 
all the duties enjoined upon him by law 



during his term, and if the law gives no 
direction for payment, none will be im- 
plied." 

Corr v« Lackawanna County, 163 Pa., 
57. 

This case differs from Brinkerr*. North- 
ampton Co., as no return is made to the 
county commissioners under the Act of 
1854 as under the Act of 1896. 

An examination of the cases cited in the 
opinion of the learned Court below in 
which the county was held liable will show 
that in all those cases the duties the 
assessor performed were done under the 
supervision of the County Commissioners 
and a return was made to them of all work 
done under the provisions of the law. 

Questions have frequently arisen, how- 
ever, where the duty of the county to pay 
arises from necessary implication. But 
all those cases hold the county liable to 
pay where the services for which payment 
is asked is done for the county, or where 
it is done in pursuance of some duty im- 
posed on the county or something that is 
made a county matter. 

Commissioners vs. Hall, 7 Watts, 290. 

Allegheny vs. Watt, 3 Pa., 462. 

Richardson vs. Clarion Co., 14 Pa., 198. 

McCalmont vs. Allegheny Co., 29 Pa., 
417. 

There is no such necessary implication 
in the present case. The services are 
entirely for the benefit of the School 
Board and not the county. 

Chas. Eahy and H. Edgar Shert^, 
for appellee. 

The Act of May 24, 1887, being an 
amendment to the Act of April 15, 1834, 
must be read into the original Act and 
operate as if it had been originally written 
in that Act. 

Marquette vs. Berks Co.unty, 3 Pa. Sup. 
Ct., 36. 

At common law, no money can be drawn 
from the public treasury except by virtue 
of a statute. That rule no longer controls 
in Pennsylvania. It is no longer neces- 
sary for a claimant to point his finger to an 
express legislative enactment authorizing 
him to draw upon a county treasurer for a 
I compensation for services rendered ; it is 
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safficient if he can show authority by 
necessary implication. 

Wayne County vs. Waller, 90 Pa., 99. 

The county funds have been drawn 
upon, by necessary implication, to pay 
public officers for services rendered. 

Richardson et al. vs. Clarion County, 
14 Pa., 198. 

McCalmont vs. Allegheny County, 29 
Pa., 417. 

Northampton County vs. Inncs, 26 Pa., 
166. 

Brinker vs, Northampton County, 5 
North., 275. 

The principle relied upon by the ap- 
pellant, that he takes the office, cum 
onere, impliedly engaging to perform all 
the duties enjoined upon him by law dur- 
ing his term, and if the law gives no direc- 
tion for payment, none will be implied " 
applies only to duties enjoined by the 
legislature during the continuance of his 
term and not to those in existence prior to 
his encumbency. 

Corr vs. Lackawanna County, 163 Pa., 
57. 

If the Act of 1854 is a part of the gen- 
eral system of taxation then the officer 
performing duties enjoined thereby should 
receive compensation for all duties per- 
formed by him, and not only for some of 
them. Marquette vs, Berks County, 3 
Pa. Sup. Ct., 36. The 89th section of 
the Act of April 15, 1834, P. L., 553, 
and its amendment, is the only Act provid- 
ing for any comp^^nsation to be paid to 
assessors. 

The county is liable for the entire cost 
of taking the original assessment, and it 
should also be held liable for taking any 
supplemental assessment, in the absence of 
statute prohibiting the same. 

Attorney General Carson, in an opinion, 
in re Scht>ol District Assessments, 27 Pa. 
C. C. R., 671, decided that the county 
was liable for the assessor's compensation 
in taking the assessment required by the 
35th section of the Act of May 8, 1854, 
P. L., 617. 

December 11, 1905. Per Curiam. 

It is admitted in the case stated, 
aod was conceded upon the argument 



that the plaintiff is entitled to recover 
compensation for the services rendered 
pursuant to section 35 of the Act of 
1854 at the per diem rate fixed by the 
Act of April 15th, 1834, section 89, 
P. L., 553, as amended by the Act of 
May 24th, 1887, P. L., 195. But the 
contention of the county solicitor is, that 
he is not entitled to recover the compensa- 
tion allowed him by law from the county. 
It must be conceded that the question is 
not free from difficulty, but it is fair to 
presume that when in 1854 the Legislature 
imposed upon the assessor this now duty 
with reference to the assessment of taxes, 
they did not intend that he should render 
the service without compensation; and as 
no specific provision was made relative to 
that subject, it is also fair to presume that 
they had in view the law already in force 
bearing upon that subject. The omission 
of the legislature to say anything upon it 
is significant. It has been suggestM that 
the general rule, that he who claims pay- 
ment from the county must be able to 
point to the statute that expressly or by 
clear implication authorizes it, is applied 
more especially to criminal proceedings. 
We are not prepared to commit ourselves 
to the proposition that this distinction is a 
valid one. But apart from that sugges- 
tion we are of opinion that the Court 
reached the right conclusion in holding 
that the county is liable. The opinion 
filed by the learned president of that 
Court states very fairly the reasons urged 
against the conclusion, as well as those 
which go to sustain it. We find that we 
can add nothing profitably to the discus 
sion, and therefore the judgment is affirmed 
upon his opinion. 



Orphans' ^ottrL 



O. C. OP LANCASTER COUNTY. 
Estate of Jacob 0. Qerber, dec'd. 

Devise — i.egaeies — Possession- -Trusts. 

A testator devised a farm in fee in such 
manner as would of itself fi,\ve an immediate 
estate, but furtbcr provided in his will that the 
widow should be paid an annuity during her 
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life and that ** of what cornea into their hands 
from time to time out of all of the farms they 
(the executors) shall h>aii out ou real estate 
«ecuiitieH unMl the day of the final disiribution 
of my estate." 

Ueld, That the testator intende^l hiw exe- 
cutors to hold the faima and the money legacies 
ht queathed witli them iu their hands in trust 
until after the death of the widow, and the 
same should not be turned over prior theielo. 

April Torra, 100:^. No. 50. 

llarfiish tf' flarttish^ for rule. 

Simon P. Ehy^ for estate. 

December 14, 1905. Opinion bj 
Smith, P. J. 

Tins rule, which was heard on petition 
and answer, is to show cause why six hun- 
dred dollars should not be paid Samuel G. 
Erb under the will of the testator. If the 
specific devise to the petitioner could be 
considered independent of any other con- 
ditions in the will, our task would not be 
difficult. It is as follows: 

It'em, I give, devise and bequeath unto 
mj grand son Samuel Erb, the farm of 
One Inmdred and Sixty acres and improve- 
ments, situate in Marion County State of 
Kansas, now farmed by William Hoover, 
being the North-east \ of section No. 85, 
Township No. 21, Range 2, east of 6 
principal Meredian, and as this farm has 
no buildings on, and if I should die before 
I have any erected thereon, I order that 
my Executors shall have a house and barn 
built, at a cost not to exceed Six hundred 
dollars, then this farm will be equal in 
value of the other two farms." 

This apparently gives an immediate es- 
tate in fee, and this idea is strengthened 
by the position of the " item " — it being 
the last as far as the disposition of its sub- 
ject-matter is concerned. It can be (quali- 
fied only by the testator's intentions as 
gathered from the whole will. 

While there are no technical words cre- 
ating a trust, nevertheless, in a crude way 
the testator constituted his executors the 
trustees of substantially liis entire estate, 
to be held by thera for certain uses and 
purposes during the life of his widow, and 
until his youngest grandchild shall have 
attained the age of twenty-two years. Of 
course, the estate may not, cotitrary to the 
Act of Aprd 18, 1858, P. L., 508, be ac- 



cumulated after the youngest grandchild 
has attained the age of twenty-one years. 

The first object of the testator's bounty 
is his wife. He orders his executors to 
pay her annually four hundred dollars as 
long as she lives and remains his widow. 
He next directs as follows: 

I order and direct that my hereinafter 
named Executors, as soon as conveniently 
can be done after my decease, to sell all 
my farming implements, grain, tobacco and 
live stock, and such of my household and 
kitchen furniture, not selected by my wile 
and they shall rent the farm on which 
John M. Krb, resides at this time to some 
good farmer, they shall apply so much of 
the proceeds realized as is needed to pay 
my just debts, and what is left of what 
comes into their hands from time to time, 
out of the farm formerly occupied by John 
M, Erb, and all the Kansas farms, and my 
stock dividends, they shall loan out on real 
estate securities until the day of the final 
distribution of my estate." 

From this it would appear as if he ex- 
pected the proceeds of the sale of farming 
implements, grain, tobacco, live stock, etc., 
to more than pay his debts. The fact is 
that he left debts amounting to $IU000. 00, 
which have been reduced by careful man- 
agement to $8,473.00. 

** Of what comes into their hands from 
lime to time out of . . . all the Kansas 
farms . . . they shall loan out on real 
estate securities until the day of the final 
distribution of my estate," might not in 
itself postpone the enjoyment of these 
farms by the devisees, but, taken with the 
other parts of the will, it indicates an in- 
tention to include them in the trust. If 
the evidently intended word then had not 
been omitted, the testator's meaning would 
have been clearer — Then I give, devise 
and bequeath unto my grandson Samuel 
Erb, the farm of One hundred and Sixty 
acres." 

By the will the trustees are enjoined, 
among (»ther things, to make periodical 
payments. If the prayer of the petitioner 
is granted, to be consistent, a like order 
must follow if Jacob Erb, another grand- 
son, asks for the two thousand dollars be- 
queathed to him : 
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"I give, devise and bequeath unto my 
grandson Jacob Erb, the farm of eighty 
acres, now farmed by John Thomas, it be- 
ing the west half of North-west, J section 
No. 12, Township No. 21, Range No. 2, 
and as this farm is the smallest, in order 
that my grandson Jacob shall stand equal 
with the rest, of his brothers I order and 
direct my Executors to pay him out of my 
pslate, in addition two thousand dollar:?." 
i The reduction of the principal by these 
amounts might make it impossible for the 
trustees to carry out the purposes of the 
trust. 

The grandsons to whom the testator de- 
Tised Kansas farms either took them in 
fee immediately upon his death or they are 
subject to the trust conditions. We under- 
stand the testator's intention to be that 
they are not to pass to the devisees until 
after the death of the widow and after the 
youngest grandchild has attained the age 
of twenty-two. 

•Important as it may be to the petitioner, 
and much as those interested may approve 
of it, we are, nevertheless, constrained to 
deny his prayer. 

The rule is disoharged at the cost of the 
petitioner. 



S^9^^ ^istellHno. 



The Status of Lawyers in Europe. 

The debates and determinations of the 
International Congress of Advocate^*, 
»hich was held recently at Liege and 
«hich was attended by about 200 repre- 
sentatives of the bar of almost every 
European country, contained much matter 
fruitful of suggestion to members of the 
legal profession and to all who have regard 
for the efficiency and integrity of that pro 
fession. In some particulars the constitu- 
tion of the European bar was shown to be 
r»ot unlike that of America, while in otfiers, 
of fundamental interest, a striking contrast | 
was revealed. i 

The first of the four questions of general ' 
interest discussed was whether the profes- 
sion of the advocate should be under legis- 



lative or administrative control, or should 
be free. The sentiment of the congress 
I was in favor of freedom and independence, 
' and opposed to any rule which would 
restrict the number of advocates in any 
country. It was agreed, however, that 
admission to the bar should be possible 
only through winning a professional 
diploma, and it was recognized that in 
some places the profession is overcrowded, 
as in Liege, where, among a population of 
200,000, tliere are 800 advocates. In 
Greece, it appeared, the advocate is a gov- 
ernment officer, pure and simple. In Ger- 
many, before entering the bar, a man must 
spend nine years in general study, and 
three years at a university, and then he 
must pass two or three examinations and 
serve for some years on probation. But 
there is no restriction upon the number of 
advocates who may he admitted to the 
bar, so long as they show the required 
qualifications. 

The second (piestion, which will be re- 
garded with peculiar inter^ si in America, 
was whether an advocate might properly 
engage in any other calling. Much di- 
versity of opinion was developed in the 
congress, and it was shown that there was 
a diversity of practice in various lands. 
In some countries, as in America, lawyers 
freely en;:a;j:e in other businesses. In 
Paris it is a fixed principle that no advo- 
cate may engage in any enterprise which 
involves financial responsibility. Thus he 
may not be a hanker, a'director of a cor- 
poration or the editor of a newspaper. 
The only conclusion the congress could 
come to upon this point was that, while no 
specific universal rule could be formu- 
lated, advocates everywhere siiould keep 
aloof from every occupation which might 
impair the dignity of the profession. 

There was a like difference of opinion, 
resulting in a similarly indecisive declara- 
tion, concerning the classification of law- 
yers. The general drift appeared to be, 
however, in favor of disregarding the old 
distinction between advocates and avoues 
and of adopting the cumulative system," 
under which the same man has charge of 
all parts of a suit. That is the rule now 
in Germany and Holland, while in France 
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and Belgium the dual system prevails, as 
it does also in Enjjland. The congress 
finally agreed to disagree on that point, 
but declared itself in favor of permitting an 
advocate to plead in every court of his 
country. The fourth question, whether 
lawyers of one country should be admitted 
to the courts of another, provoked little 
discussion, and was decided in the affirma- 
tive with practically no dissent, the feeling 
being tliat the competition possible under 
such a system would be so slight as to be 
a* negligible quantity. 

The keynote of the whole congress, 
however, was one which may well be 
accepted in all lands, namely, that the 
dignity and integrity of the profession 
should be most scrupulously maintained, 
and that this should be done by regarding 
the practice of the law not as a simple 
means of making money by all possible 
tricks and devices, but as a profession in 
volving the gravest moral responsibilities, 
of which each member should consider 
himself a aworn officer of a court of justice. 
There can be no question that such a con- 
ception of the lawyer's functions is the 
true one, and that it needs to be largely 
cultivated at the American bar, as well as 
that of other lands. — New York Tribune, 



Cross-examining Dunlap Smith. 

An amusing incident occurred in the 
trial of one of the damage cases against 
the Elevated Road, tried before Judge 
Burke some years' ago. 

The late Dunlap Smith was upon the 
witness stand, testifying, as a real-estate 
expert, on behalf of the defendant. 

The attorney for the property owner 
was conducting a rigid cross-examination 
without shaking the .testimony of Mr. 
Smith, and turning impetuously to the 
witness asked what he meant by an opin- 
ion, to which Mr. Smith, a close student of 
the abstruse philosopher, quickly replied: 
** I believe that Kmanuel Kant has defined 
an idea as the gathering together the man- j 
ifold of intuition into the synthetic unity ot | 
apperception, and placing it before a con- i 
cept previously performed in the mind." 

The prompt and unusual reply completely 



disconcerted the lawyer, who immediately 
dismissed Mr. Smith from the stand, after 
first failing in an attempt to have the an- 
swer stricken out by the Court as not be- 
ing responsive. 



" Best Evidence " in New Tork. 

Last winter in one of the Municipal 
Courts of New York City plaintiff sued to 
recover for injuries suffered from an at- 
tack of defendant's vicious dog, and one of 
the witnesses was asked to testify regard- 
ing tlie size and character of the dog. 
Defendant's counsel objected on the ground 
that the dog itself was the best evidence, 
and that as a notice to produce had not 
been served, the testimony was inadmis- 
sible. The objection was sustained. — 
Chicago Law Journal. 



0. C. ADJUDICATIONS. ' 



By Judge Smith. 
Thursday, December .28, 1005. 
Washington Righter, Columbia, $7,- 
023.47. 

Peter Boffenmyer, Eden, $507.14. 
Edward Fisher, East Donegal, $806.66. 
Abraham Hiestand, Mt. Joy borough, 
$2,078.08. 

Samuel Redsecker, East Donegal, $5,- 
844.74. 

Frederick Koser, Rapho, $57,065. 
Benjamin B. Groff, East Lampeter, 
$18,096.62. 

John P. Wolf, City, $18,050.77. 
Harry C. Brunner, Columbia, $10,- 
14:i.79. 

Robert J. Clark, Drumore, $448.04. 
Frederick Engelhard, City, $6,492.71. 
John Hariman, Columbia, $6,080.87. 
Mary Hershey, Salisbury, $4,040.74. 
Frederick Waltz, City, $448.85. 
Harry C. Rodgers, Leacock, $816.97. 
I John McComsey, Little Britain,$479.75. 
i Samuel Homsher, Strasburg borQugh, 
$2;i5.40. 

Jacob L. Shiffer, Earl, $686.67. 
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Fry Spatz ft Lebo, Appellants. 

Appeal from judgment on certiorari from 
magi$trate — Exemption from service of 
$ummon$. 

Where the record shows that the oaase of 
aotioD was within the jarisdiction of the mag- 
iftrate and the return of the oonstable shows 
on its face a valid service of the Bummons, the 
jodgment of the Common Pleas on certiorari 
sustaining the magistrate's Judgment notwith- 
standing defendant's claim of privilege from 
service of the summons is final, and no appeal 
lies to a higher court. 

Appeal No. 171, October Term, 1905, 
from judgment of G. P. of Lancaster 
County, dismissing exceptions on certiorari 
and confirming the proceedings of the mag- 
istrate. 

The defendant claimed privilege from 
service of the summons as attending Court. 
The Court below, Landis, P. J., dismissed 
the certiorari on the ground that defendant 
had lost his privilege because bis counsel 
attended the bearing and requested the 
magistrate to ask the plaintiff a question. 
[See 22 Law Review, 369.] 

The defendant then appealed, assigning 
for error this action of the court. 

B. F, Davis^ for appellant. 

The defendant duly filed his affidavit 
claiming privilege. 

The Court below decided that the de- 
fendant waived his privilege. 

A waiver was, however, not intended by 
the defendant, and waiver never occurs 
unless intended. 

Diebl vs. Adams Co. Mut. Ins. Co., 58 
Pa., 448. 

2 Herman on Estoppel and Res Adjudi- 
cata. 

29 Am. & Eng. Ency. of Law, 1095, 
Sec. 825. 

The plaintiff did not take the defendant's 
action as a waiver add was not induced to 



take any action thereby, but afterwards 
filed a supplemental petition denying the 
defendant's right of privilege. There was 
no waiver therefore founded on estoppel. 

Building Ass'n vs. Mayer, 45 Legal 
Int., 846. 

Hill t;f. Epley, 81 Pa., 381. 

2 Herman on Estoppel, Sec. 811. 

Manning t^t. Cogan, 49 N. H., 88. 

The reasonable time had not elapsed 
when the defendant was served. 

Ross vs. Brown, 7 Pa. C. C. R., 142. 

Whether the conduct of a party amounts 
to a waiver is a matter of law for the 
Court. 

Manning rs. Cogan, 49 N. H., 381. 

A service of process upon a corporation 
defendant when in attendance at court, by 
its President and Treasurer as a suitor and 
witness, will be set aside. 

W. N. Y. Pa. R. R. Co. vs. C. & M. C. 
R. R. Co., 9 Dist. Rep., 299. 

Defendant's affidavit was sufficient to 
put plaintiff on inquiry as to whether bis 
claim of privilege was warranted. 

Whatever puts a party on inquiry, if it 
would lead to knowledge of a fact by ordi* 
nary diligence and understanding, amounts 
to notice of the fact. 

Knauff V8. Thompson, 16 Pa., 857. 

The authorities cited by the court below 
do not sustain its position. 

We did not cross-examine Mr. Fry, and 
took no part in the trial of the case, al- 
though we might have said to the alder- 
man '^that he had better ascertain from 
him (meaning the witness) whether he 
had any personal knowledge of the facts in 
the case, or even personal knowledge of 
the delivery of the goods." 

John H. Fry^ for appellee. 

The defendant was not entitled to claim 
privilege. He was at the time of the ser- 
vice, in this city, for the purpose of secur- 
ing a continuance of the suit of Denlinger 
vs. Conestoga Electric Light & Power Co., 
which was on the trial list. It was not 
shown that he had authority to represent 
the defendant in that suit, as the burden 
was on him to show it. 

White vs. Bank, 12 Pa. C. C. R., 254. 

The defendant's counsel went into the 
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merite of the case and thereby waived his 
right to claim privilege. 

Byers vs. Byers, 208 Pa., 23. 

Jeanette Bor. vs. Boehme, 197 Pa., 230. 

Lycoming Fire Ins. Co. vs. Starrs, 97 
Pa., 354. 

Bait. Mut. Aid Society vs. Keely, 16 
C. a R., 232. 

Temple vs. Myers, 16 Pa. C. C. R., 232. 

Hartman vs. Kottecamp, 2 York, 215. 

Herman on Estoppel and Adjudicata, 
Sec. 825. 

Whatever was done by the defendant's 
counsel was done of his own free will* 
He was not forced or persuaded to attend 
the hearing. Nor does it make any differ- 
ence whether he asked the question him- 
self or requested the alderman to ask it. 

Dec. 11, 1905. Per Curiam. 

This is an appeal from the judgment of 
the Common Pleas affirming the judgment 
of a justice of the peace, which was brought 
before that court by certiorari. The record 
shows that the cause of action was within 
the jurisdiction conferred upon justices of 
the peace by the Act of 1810, and the re- 
turn of the constable shows on its face a 
valid service of the summons upon the de- 
fendant. By the express terms of the 
22d section of the Act of 1810, the judg- 
ment of the Common Pleas in such a case, 
when brought before it by certiorari, is 
final. So far as the right to appeal to 
this court is concerned, the case is not dis- 
tinguishable from Phoenix Iron Works 
Company vs. Mullen, 25 Pa. Sup. Ct., 
547, in which the authorities bearing upon 
the question are collected. 

The appeal is quashed at the appellant's 
cost. 



C. P. OF LANCASTER COUNTY. 
McOardell vs. Hilton. 

Two judgments on one note — Opening of. 

Where the holder of a promissory note cod- 
taining a warrant of attorney to enter judgment 
brings suit and obtains judgment on the same 
before a justice, and while a writ of certiorari 
thereon is pending, enters judgment in Com- 



mon Pleas on the warrant, the latter jadgoaent 
will be stricken off. 

The judgment of the justice was Talid nntil 
set aside, and the proper remedy where two 
judgments are obtained in one cause of actioD 
is to strike off the second judgment. 

August Term, 1905. No. 800. 

Rule to strike off judgment. 

D. F. Ma gee J for rule. 

Chas. Q. Baker ^ contra. 

January 6, 1906. Opinion by Hass- 
LER, J. 

This is a rule to show cause why this 
judgment should not be stricken off or 
opened. The facts upon which the de- 
fendant relies are not disputed, but are 
admitted by the plaintiff so far as they are 
material for a proper disposition of this 
rule. 

On June 17, 1905, the defendant gave 
a promissory note to the plaintiff, payable 
four months after date. At the lower 
left-hand corner of the note is written: 
" I hereby confess judgment therefor, 
waving all exemption laws, stay of execu- 
tion." There are a number of erasures on 
the note, and there is a question whether 
this warrant to confess judgment was writ- 
ten before or after it was signed. These, 
however, do not concern us in this pro- 
ceeding. 

An action was begun on this note before 
a justice of the peace, and on October 12, 
1905, a judgment was obtained, which 
judgment was in existence on October 25, 
1905, when the plaintiff by virtue of the 
warrant of attorney entered the judgment 
in this Court. A writ of certiorari had 
been issued before the entry of the judg- 
ment on the warrant of attorney, but had 
not been disposed of at that time. 

The defendant in giving the note in 
question bound himself to pay the sum 
mentioned therein to the plaintiff or his 
order. If the warrant of attorney to con- 
fess judgment was written on the note at 
or before the time it was signed, the plain- 
tiff had two remedies for its collection— he 
could either bring an action on the note 
and obtain a judgment in that way, or be 
could enter a judgment by virtue of the 
warrant of attorney. He could not do 
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both, as he waa not entitled to two judg- 
ments for the amount due. Having elected 
to proceed by action on the note, and hav- 
ing obtained a judgment in that way, he 
abandoned the right to enter the judgment 
given by the warrant of attorney. That a 
writ of certiorari had been issued to set 
aside the judgment of the justice of the 
peace does not affect the case. That judg- 
ment was valid until set aside, and pre- 
Tented the plaintiff from entering another 
judgment on the warrant of attorney. 
Philadelphia v<. Johnson, 28 Sup. Court, 

The proper remedy where two judg- 
ments are obtained on one cause of action 
is to strike out the second judgment. 
Dixon v9. Miller, 28 C. C. R., 684; 
Martin v9. Rex, 6 S. & R., 296; Phila- 
delphia v%. Johnson, 28 Sup. Court, 591. 

The Vule to strike off the judgment is 
made absolute and the execution set aside 



0. C. OF LANCASTER COUNTY. 
Estate of Lydia A. Irwin, dec'd. 

Amgnment of inter eit in decedent* s es- 
tate — Illegal consideration. 

k written asBignmeDt of a share in a deced- 
ent*B estate setting forth that it was givea in 
ooDsideratioD of the settlement of a prosecution 
for embezzlement is void, although the proseca- 
tion was not settled. 

June Term, 1905. No. 15. 

Exceptions to adjudication. [See 22 
Law Review, 393.] 

B. F. Davis, for exceptions. 

W, JT. Roland and J. R. Kinzer^ 
contra. 

December 18, 1905. Opinion by Smith, 
P.J. 

Id the distribution of this estate the bal- 
^ of Kinzer R. Sweigart's share was 
awarded to A. H. Worrest, an attaching 
creditor. To this exceptions have been 
filed, assigning the award as error. It is 
claimed that the exceptant, The McCormick 



Harvesting Machine Company, is entitled 
to this fund by reason of a transfer which 
was executed before the attachment was 
issued. The transferee failed to recover 
because it was found that the consideration 
for the transfer was the settlement of a 
prosecution for embezzlement against 
Sweigert. The evidence on which this 
finding was based was the instrument itself. 
The best evidence of a prosecution is the 
record. In this case it was not produced, 
but upon the face of the instrument on 
which the exceptant attempted to recover, 
which was offered in evidence by it, and 
without which it had not the semblance of a 
case, we find the words, Now, therefore, 
in consideration of the settlement of said 
claim and of the said prosecution, the said 
Kinzer R. Sweigert hereby assigns, etc." 
With great care and skill an attempt was 
made to obliterate and of the said prose- 
cution," but the words would not out. The 
only explanation offered was that of Sweig- 
ert, who testified that he had been pros- 
ecuted by claimant for embezzlement, and 
that he made the transfer in consideration 
of the settlement of the case — '* of the said 
prosecution." An attempt was made to 
convert a judicially-administered penal 
tribunal into a money- ex tractor, which is 
contrary to good morals, public policy and 
the law. " An agreement in consideration 
of stifling or compounding a criminal pros- 
ecution or proceedings for felony or a mis; 
denreanor of a public nature is void.% 
Riddle and Wife vs. Hill, 99 Pa., 116- 
Pearce et ux, vs. Wilson et al.y 111 Pa.' 
14. 

Swope t^f. Jefferson Fire Insurance 
Company, 93 Pa., 251, was cited in sup- 
port of exceptant's contention that the evi- 
dence did not support Sweigert's guilt, 
nor an agreement on the part of exceptant 
not to prosecute. While this case seems 
to have been relied upon as clinching the 
argument, it is really a misfit. In it there 
was no prosecution and no evidence to 
show that there was anything to support a 
prosecution. The mortgage given was not 
tainted with crime, and, therefore, good. 

If, as intimated in the argument for ex- 
ceptant, the prosecution was not settled 
and remains open, Riddle vs. Hill is more 
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nearly an analagoos case. Referring to 
Sweigert's testimony, the argument was, 
** It is, therefore, shown clearly by his 
testimony that there was no settlement nor 
no agreement not to prosecute." Except- 
ant produced the paper showing the agree- 
ment. The case is not strengthened by 
attempting to establish the fact that except- 
ant violated this agreement. In Riddle v$. 
Hill it was held that a mortgagor is re« 
lieved from liability if induced to give the 
mortgage in consideration of the suppres- 
sion of a criminal prosecution, which after- 
wards was not suppressed but pushed. 

Exceptions arc dismissed, and the ad- 
judication confirmed absolutely. 



O. C. OP LANCASTER COUNTY. 
Estate of Andrew Laukhuff, dec'd. 

Appeal from register — Rules of court. 

An appeal from the decree of t])e Register of 
Wills revdking letters of adroiuistratiuu will be 
qtiSBhed when not taken in conrormity with the 
rules of court requiring a petition lor a citation 
to show cause in such case. 

October Term, 1905. No. 56. 
Appeal from Register. 
B. F, DaviSy for appeal. 
Chas. W. Eahy^ contra. 
December 14, 1905. Opinion by Smith, 
P. J. 

It is probable that we would not have 
revoked the letters of administration 
granted to William Rock on the estate of 
Andrew Laukhuflf, deceased, had the matter 
been left to our discretion. The Register, 
however, may have been better informed 
than we are, and no doubt found sufficient 
reasons for what he did. A similar argu- 
ment can be made against reversing the 
Register's decree of revocation as could 
have been advanced against the entering 
of the decree. But the merits of the case 
do not come before us, as we are obliged 
to quash the appeal. We find a paper 
signed by William Rock addressed to the 
Register of Wills declaring that thereby he 
takes an appeal to the Orphans' Court of 
Lancaster County. An affidavit is at- 
tached which embraces an argument and a 
history of the case. 



Section 1 of Rule Y. of the Rules of 
Court provides that : 

** In all cases where any party in inter- 
est is desirous of taking an appeal from a 
judicial act or decision of the Register, the 
appellant shall present a petition to this 
Court setting forth what has been done, 
and the facts and circumstances upon which 
he relies; whereupon, if such facts and cir- 
cumstances appear to be prima facie suf- 
ficient, a citation will be granted on all 
parties interested (whose names must be 
set forth in the petition) to show cause 
why an appeal should not be allowei^ and 
the judicial act or decision complained of 
set aside. The Register shall on or before 
the return day of such citation file the 
record in the case in the office of the Or- 
phans' Court." 

It will be seen that the rules were 
ignored. Notwithstanding parties may 
have no respect for them, we, nevertheless, 
will maintain their integrity as far as pos- 
sible. No petition was presented, no cita- 
tion was jjranted, no opportunity was given 
to interested parties to show cause why an 
appeal should not be allowed, and no ap- 
peal was allowed. That which purports to 
be an appeal does not even certify by its 
caption that the case is in the Orphans' 
Court. That was right, for it is not. 

The appeal is quashed. Costs to be 
paid by William Rock. 



Q. C. OP LANCASTER COUNTY. 
Estate of Nathaniel E. Slasrxnaker, dec'd. 

Defects in account and petition for ad' 
judication. 

Whore errors are apparent on the face of an 
account ag well as of the petition for adjudica- 
tion, the account can not be confirmed and 
adjudication will be refused. 

November Term, 1905. No. 28. Pe- 
tition for adjudication. 

Simon P. Ehy^ for accountant. 

December 18, 1905. Opinion by 
Smith, P. J. 

This case emphasizes the importance of 
conforming to the prescribed forms of law 
even in matters which seem unimportant 
and trifling to those unfamiliar with the 
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law. Tbey may have a rule-of- thumb or 
a Dick-in-the-8tick system which by a short 
oat apparently reaches the solution. Oc- 
casionally, such methods may cause no 
trouble. Frequently, they have been a 
fruitful source of litigation. Some of 
those presumably familiar with the prac- 
tice of the Courts fail in the measure of 
accuracy required, and the efforts of those 
educated in other lines are likely to mis- 
carry. 

The account can not be confirmed. Even 
the attempt to correct the distribution, ap- 
pearing on its face, by the accountant sub- 
mitting to surcharges does not enable us on 
the petition presented to make a distribu- 
tion. In Witmer's Kstate, No. 32, Octo- 
ber Term, 1905, just handed down [supra 
page 52], we said: 

The majority of estates are distributed 
upon the petition alone. When no error 
is apparent on its face, it is conclusive. 
The facts therein recited are accepted. 
They come with even more force than 
testimony in a disputed case. They are 
presumed to have been carefully investi- 
gated by all interested parties, and that as 
a result of such investigation, they are ad- 
mitted to be correct. Even stronger than 
this, it is presumed also that the parties 
have agreed to the scheme of distribution 
as indicated by the petition, and, when the 
decree of courts conform^ to it, they have 
DO Manding to file exceptions." 

In the case under consideration errors 
are apparent on the face of the account as 
well as that of the petition. The fund for 
distribution is the proceeds of the sale of 
real estate of which the testator died 
seized. The petition recites that the 
testator left to survive him a widow, who 
has since died, and R. M. Slaymaker, a 
son, Mary M. Kepler, a daughter, N. E. 
Slaymaker, Jr.,a son, Elizabeth C. Woods, 
a daughter, and Cecelia P. Shenk, a 
daughter, and that they are the only 
parties in interest. By the will it appears 
that 6. Duffield Slaymaker was also a son 
of the testator and a beneficiary under his 
will, also that to him as one of the exe- 
eators were granted letters testamentary. 
6. DuflSeld Slaymaker may have a vested 
interest. We know of our own knowledge 



that he is dead. Whether he died testate 
or intestate, leaving a widow and issue or 
either to survive hiin, we do not know. 
Assuming that he died intestate, without 
widow or issue, and that his brothers and 
sisters are his sole heirs, his estate is sub- 
ject to collateral inheritance tax. We re- 
gret that both the form and substance of 
that before us compel us to refuse adjudi- 
cation. 

Adjudication refused. 



O. C. OP LANCASTER COUNTY. 
Estate of Abraham Hirsb, Dec'd. 

In vev tory — A m en dmen t — Property not 
decedent'*B, 

It Is presumed that fcoodR and chattels ap- 
praised as those of a decedent were his, and 
anyone asserting; ownership to them can rebut 
this presumption only by a judgment of a court 
of competent JuriKdiction on an issue to deter- 
mine such ownership. Ownership cannot be 
determined by the Orphans' Court on a rule to 
amend. 

November Term, 1906. No. 46. 

Rule to amend inventory. 

(7. E, Montgomery and WillU Q. 
Ken dig ^ for rule. 

B. F. Davis^ contra. 

December 14, 1905. Opinion by Smith, 
P. J. 

This is a rule to show cause why an 
inventory should not be amended by strik- 
ing from it property alleged to be that of 
the petitioner and not that of the decedent. 
It is the duty of an executor or adminis- 
trator to make an inventory of *' all the 
goods, chattels and credits of the deceased.'' 
It is not unusual for him to miss some ; it 
is unusual for him to claim too much. The 
representative of a dead man's estate has 
no more authority for appropriating prop- 
erty of another than has any one else, and 
the injured party has the same remedies 
against him that he has against other per- 
sons, but no more. 

It is presumed that ^oods and chattels 
appraised as those of a decedent were his, 
and any one asserting ownership to them 
can rebut this presumption only by a judg- 
ment of a court of competent jurisdiction, 
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which certifies that in an issue between the 
executor or administrator and the claimant 
the ownership was determined in favor of 
the claimant. Ownership to property is 
not determined in this Court. Those who 
claim privileges and rights here are obliged 
to concede title in the decedent. Another 
form must be found in which to contest it. 

It is not pretended that an executor or 
an administrator may not be relieved when 
by some mistake he has charged himself 
with property which should have been 
omitted. 

Rule dismissed at the cost of the peti- 
tioner. 



O. C. OP LANCASTER COUNTY. 
Estate of Catharine Bom, dec'd. 

Contract with decedent — Evidence — Act 
of May ^5, 1887. 

Under the Act of May 28, 1887, P. L., 158, a 
person interested in a decedent's estate may 
testify for it against a claimant. 

I< a witness in behalf of a decedent testifies to 
an independent contract with which the de- 
cedent was not connected, a party to it may an- 
swer him even though his testimony supports 
his claim against the estate. 

Where in answer to a claim against a deced- 
ent's estate for goods alleged to have been sold 
to the decedent, as testified to by the claimant's 
book keeper, the decedent's son testifies that 
he had bought the goods without connecting 
the decedent with the contract, such testimony 
is relevant and admissible, and the claimant 
may then contradict it in rebuttal, by denying 
that he sold the goods to the son and the claim 
will be allowed. 

November Term, 1905. No. 35. 

Adjudication. 

John A. Nauman, for claimant. 
JIarnish ^ Harnish^ for accountant. 
December 7, 1905. Smith, P. J. 

Exception was taken to the competency 
of Charles Born, a son of the decedent, 
who was allowed to testify against a claim 
of Frank Mettfett & Brother. Under the 
Act of May 23, 1887, P. L., 158, a per- 
son interested in a decedent's estate may 
testify for it. Gerz vs, Weber, aZ., 151 
Pa., 396 ; Smith vs. Hay, 152 Pa., 377 ; 
Brose's Estate, 155 Pa., 619. 

The witness testified only to an inde- 



pendent contract between claimants and 
himself, whereupon one of the elaimants 
was called in rebuttal. His testimony was 
admitted under objection. Those repre- 
senting the estate chose to introduce evi- 
dence which opened the door for that which 
indirectly benefited the witness as a claim- 
ant, and they are not in a position to ob- 
ject to it. If a witness in behalf of a de- 
cedent's estate testifies to an independent 
contract with which the decedent was not 
connected, a party to it may answer him 
even though his testimony supports his 
claim against the estate. The tendency of 
the law is not to narrow, but widen the 
field of evidence ; it is to emphasize credi- 
bility rather than competency. Because 
one's month has been closed by a death, it 
would be unfair not to remove the seal 
when the death is used not as a shield for 
the dead, but as a weapon for the living. 

The claimants' bill is for thirty-five bar- 
rels of apples. From their proofs it ap- 
peared that they had sold them to the de- 
cedent and had not been paid for them. 
Charles Born, the decedent's son, was 
called as a witness, and had he testified 
that the decedent did not buy the apples, 
claimants' mouth would not have' been 
opened ; but, without connecting the de- 
cedent with the transaction, he testified 
that he bought them. If this was so, 
neither party to this contract was dead. 
Why, then, should one be denied the right 
to testify as to it ? 

The testimony of the decedent's son was 
intended to operate by indirection, — while 
of the alleged contract between claimants 
and himself, the purpose was to have it de- 
flected to the one between claimants and 
the decedent. It can not be maintained 
that it was not relevant and should have 
been excluded. Conclusions deduced from 
established facts may be as effective as 
facts. For example, we find that apples 
were sold, either to the decedent or to the 
witness. Reasoning by deduction, if to 
the witness, then the decedent did not buy 
them, and, therefore, did not owe the bill 
and her estate can not be held. Again, if 
the claimant testifies and denies that he 
sold the apples to the witness, he substanti- 
ally afiBrms that he sold them to the deced- 
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ent, and thus by iDdireotion testifies in 
sopport of his own claim, which is against 
a decedent's estate. This only illustrates 
that a science depending upon human testi- 
mony is not an exact one. 

We find the apples were bought by the 
decedent, and allow the claim. ***** 



Itdnry by Drunken PasaeBger— When 
Oarrier Liable. 

If a railway company undertakes the 
carriage of a drunken man (of course, with 
notice of his drunkenness), what is the 
measure of its responsibility to other pas- 
sengers for harm caused them by his 
drunken acts ? Such is the question 
raised, and to some extent answered, by a 
curious case of Adderley v». 6t. Northern 
Ry. Co. [1905], 2 Ir/ R., 878. A., a 
lawfnl and peaceable passenger, is sitting 
in the corner of a carriage at a station ; 
just as the train is starting, something 
suddenly breaks the glass of the window; 
the fragments pierce A.'s eye and injure it 
seriously. This something" he subse- 
quently finds to have been the fist of B., 
a drunken cattle-dealer who had a season 
ticket from that station. B. had been seen 
very drunk outside the station; he had 
passed the ticket-checker who, in the jury's 
opinion, saw that he was obviously 
drunk," and had gone upon the platform. 
There he had made some move toward 
entering a first-class carriage, when the 
station-master noticing his condition, had 
called to a porter, "Keep that man back." 
Accordingly, the porter had taken hold of 
B., and was leading him along the train (as 
the jury thought, in order to put him into 
a third-class carriage), when B. suddenly 
swung out his arm and broke the window, 
with the result above mentioned. A. sued 
and recovered damages against the com- 
pany. The majority of the Divisional 
Court directed judgment to be entered for 
the defendants, chiefly on the ground that, 
even assuming negligence on the part of 
the company's servants, the damage was 
too remote. The Court of Appeal were 



unanimous in holding that there could not 
be' judgment for the defendants, but 
ordered a new trial — partly because the 
damages awarded were in their opinion 
excessive, but also because they considered 
the case had been left to the jury on the 
assumption that the reception by the com- 
pany of a man, " obviously drunk," ren- 
dered them absolutely responsible for any 
barm done by him. This assumption the 
Court held to be erroneous, and an over- 
statement of the company's real liability. 

The assumption in question, and the 
phrase ** obviously drunk," seem to have 
been derived from a case of Murgatroyd 
V8. Blackburn Tram Co., 3 T. L. R., 186, 
451. There the conductor of an omnibus 
had allowed a man obviously drunk to go 
upon the top of the 'bus, where he sat on 
the rail near a woman and her child. In 
a lurch of the 'bus he fell against the 
woman, knocking her and the child down 
the stairs, whereby the child was killed. 
Lord Esher, M. R., and the Court of 
Appeal held that the company was liable. 
The Irish Court of Appeal in the present 
case fully accepted that decision as right 
on its facts, as the conductor was clearly 
negligent under the circumstances. But 
they denied the inference sought to be 
drawn from it, that a carrier receiving a 
drunken, or even an obviouRly drunken 
person, thereby becomes absolutely liable 
for anything such person may do in the 
way of damage to others. 

What, then, is the carrier's liability in 
such a case ? It is a liability to take 
reasonable care to prevent the drunken 
person doing harm. If he is obviously 
drunk, or if he is violent, the standard of 
such reasonable care may well be very 
high. But the test applicable is the ordi- 
nary test of negligence. The company's 
duty, says Fitzgibbon, L. J., is to use 
** due and reasonable care, having regard 
to his condition, to prevent injurious con- 
sequences to other passengers arising from 
that condition. . . . 



Parental Liability for Children's Crime. 

The parents of minors who commit 
crimes, whatever their moral responsibility 
may be, have not hitherto, at least in most 
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jurisdictions, been held to any legal liabil- 
ity therefor. In New York, however/ by 
chapter 656 of the Laws of 1905, such 
legal liability is created to a limited ex- 
tent. If any parent or guardian of a child 
under sixteen years of age (except in the 
city of New York) omits to exercise due 
diligence in the control of such child to 
prevent violation of the law, such negli- 
gence constitutes a misdemeanor. An- 
other provision makes it also a misde- 
meanor for any person to encourage or 
contribute to any violation of the law by 
such child. This does not go so far as the 
Chinese law, by which in some instances it 
is said parents are executed for heinous 
crimes of a child, on the theory that, if 
they raise such a criminal, they must take 
the consequences. This justice, if it be 
justice, is somewhat crude. But nothing 
can be reasonably said against the justice 
of the provisions of the New York law, 
which limit the liability of the parent or 
guardian to cases of neglect of the duty to 
use due diligence for the proper control of 
the child. The enforcement of this law 
will undoubtedly create a keener sense of 
responsibility on the part of some parents 
and guardians, and consequently prevent 
much juvenile crime. The law is so ob- 
viously just and useful that one may won- 
der that it was not long ago enacted. It 
may well be adopted in every state. — 
Case and Comment. 



0. C. ADJUDICATIONS. 

Thursday, Jan. 4, 1906. 

By Judge Smith : 

B. F. Sides, City, $204.66. 
Isaiah Miller, City, $8,030.63. 
Kate F. Mayer, City, Decree of distri- 
bution to be prepared by counsel. 



C. P. AND. Q. S. OPINIONS. 

Saturday, Jan. 6, 1906. 

By Judge Hasslbr : 

Mosheh W. Eisenberg and Abram 
Eisenberg v*. Edward T. Fraim, proprietor 



of the Keystone Lock Works. Rale to 
allow an exception to court's refusal to 
strike off non-suit. Rule made absolute. 

Francis L. Kreider V9. Annie L. Kreider. 
Rule for counsel fees and alimony made 
absolute. 

The City Saving and Trust Company, J. 
H. Rathfon, receiver, V9. SallieE. Lintoer 
and H. C. Lintner. Rule to open judg- 
ment against Sallie E. Lintner made ab- 
solute. 

W. H. McLaughlin, now to the use of 
Charles Tole & Co., vs. H. S. Graybill. 
Rule to show cause why issue should not be 
granted and money paid in Court discharged. 

James P. McCardell vs. Elmer Hilton. 
Certiorari. Exceptions sustained and 
proceedings set aside. 

S. S. Baker vs. F. S. Benedict. Rale 
to open judgment discharged. 

Joseph B. Smith vs. Catharine Gillespie 
Smith. Rule for alimony and counsel fees 
made absolute. 

Joseph Harnish, administrator of Abra- 
ham M. Myer, deceased, vs. Frederick 
Schoff. Rule for judgment for want of a 
sufficient affidavit of defense discharged. 

Minnie E. Brown vs. Robert H. Brown. 
Rule for alimony and counsel fees. Rule 
made absolute. 

Commonwealth vs. 8. C. Shaub^ Jr. 
Rule to vacate order of Court discharged. 

James P. McCardell vs. Elmer Hilton. 
Rule to show cause why judgment should 
not be stricken off, made absolute. 

Commonwealth vs. Bill Nichols. Rale 
for a new trial made absolute. 

Commonwealth vs. Alvin W. Eitnier. 
Rule to revoke order of the Court dis- 
charged. 

In re Road in Strasbnrg township. Ex- 
ceptions to report of viewers dismissed and 
report confirmed. 

Commonwealth vtf. Rufus Lawyer. Mo* 
tion to quash indictment sustained and in- 
dictment quashed. 

Commonwealth vs. H. B. Cochran. 
Motion to quash indictment dismissed. 

Commonwealth vs. Charles Smith. 
Claim for reward disallowed. 

In re Road in Drumore township. Ex- 
ceptions to report of viewers sustained and 
proceedings set aside. 



Digitized by 



liANCASTEB LAW REVHrW. 



78 



Lancaster Law Review. 



Vol. XXIII. ] MONDAY, JAN. 15, 1906. [No. 10. 



^tt^mor §attrt 



Oomxnonwealth vs. Bider and Buff head. 

AiMault and battery — Reasonable doubt 
— Weight of before jury — Charge of 
ezcesiive toll — Breach of peace. 

The demand by a toll-keeper of more toll 
thftD was actually due doee not warrant travel- 
era in committing a breach of the peace in 
order to force a pabsage through the gate. 

When on the trial of a criminal prosecution 
a reasonable doubt, within the meaning of the 
law and under the eTidence exists, it is the 
property of the defendant, and must result in 
acquittal. It is therefore error for the trial 
judge to instruct the jury that they may " give 
the defendant the benefit of such doubt. 

Appeal No. 112 and 118, October 
Term, 1906, from judgment of Q. S. of 
Lancaster County. 

The defendants were convicted of as- 
sault and battery and were each sentenced 
to $200 fine and ten days' imprisonment. 

On the trial before Hassler, J., the 
Court charged inter alia as follows : 

" If you believe that testimony, a case 
of aggravated assault and battery has been 
made out. And while counsel called your 
attention to the punishment that may be 
inflicted for a conviction of that count in 
the indictment, I say to you, that is a 
matter with which you have nothing to do. 
Tou have been sworn to try this case 
according to the law and the evidence. 
And if, from it, you find that a case of 
aggravated assault and battery has been 
made out, it is your duty then to find a 
verdict of guilty on this second count in 
the indictment." [3] 

The defendant has testified that he did 
not call out that way; that Ruff head called 
out to him, * come on Rider, I have got 
her open,' and then he went back a few 
feet and went through very slowly." [4] 
They also say Greiner was demanding 



exorbitant toll. That would not hare 
justified the injury of these people. 

If the prosecutor was charging more toll 
than the company for which he was work- 
ing was entitled to receive, these defend- 
ants would have had a right, but the right 
was not to commit assault and battery, or 
aggravated, assault and battery, which has 
been made out if you believe the testimony 
of the Commonwealth. That was not their 
right, and they were not justified in doing 
this." [6] 

If you have any doubt of the guilt of 
the defendants, or either of them, on the 
indictments, under the testimony and the 
law in the case, you may give the defend- 
ants, or the one who is entitled to that 
benefit, the benefit of that doubt. [6] 

The defendant presented the following 
points : 

1. Under the evidence there can be no 
^conviction of the defendants for aggravated 
assault and battery. 

Answer. This point we refuse. [1] 

2. If the jury believe that the prose- 
cutor, Roland Greiner, was attempting, at 
the time of the occurrence of the acts com- 
plained of, to collect an illegal and exorbi- 
tant amount of toll, the defendants had the 
right to push their way through the gates, 
after offering to pay the legal and proper 
amount, using no more force than was 
necessary under the circumstances. 

Answer. That point we aflSrm, as we 
have explained to you in our general 
charge. There is no evidence, however, 
that there was an illegal or exorbitant 
amount of toll demanded. The defendants 
say, I think forty-six cents, you will re- 
member the amount that was demanded. 
There is no evidence that was an illegal or 
exorbitant amount. But, as I have said 
to you, if he was demanding more than the 
company was entitled to, the defendants 
had their right, but their right was not to 
commit either of the offenses charged in 
this indictment. I affirm the point, if you 
find that illegal and exorbitant toll was de- 
manded, but I say to you that the evidence 
does not show that any such toll was de- 
manded from these defendants." [2] 

On appeal by the defendants the errors 
Digitized by Google 
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aflsigned were [1-6] as above and the fol- 
lowing : 

7. The Court erred in its charge as a 
whole." 

Coyle ^ Keller^ for appellants. 

The Court was in error in failing to in- 
form the jury of the necessity of intent as 
an element of assault and battery. 

Butler v%. Stockdale, 19 Super., 98. 

Am. & Eng. Ency. of Law, Vol. 2, p. 
953. 

Rapalje & Laurence, Vol. 1, p. 118. 

The Court recited the commonwealth's 
testimony in the charge at length and very 
lightly referred to that of the defendants' 
contradicting it. The latter was inac- 
curately quoted in the two instances in 
which it was referred to in the charge. 

It was error to charge the jury that 
they " may " give the defendant the bene- 
fit oT a reasonable doubt instead of in- 
structing that they mmt do so. « 

*' If, when the whole of the charge is 
considered, it has a tendency to mislead, 
though no particular portion of it be clearly 
erroneous, it is a cause for reversal." 

Piereon v», Duncan, lt)2 Pa., 187. 

Renn Tallnian, 25 S. C, 505. 

P';nn. Canal Co. V9. Harris, 101 Pa. ,80. 

Brown va. Montgomery, 21 S. C, 2t)2. 

Phila. T. S. D. & L Co. vs. P. & E. 
R. R. Co., 177 Pa., 38. 

Lnzclerc v9. 'I ill, 3 Super. Ct-, 109. 

Fawcett v%, Fawcett, 96 Pa., 376. 

Giving instructions that might have mis- 
led the jury cannot be held to have been 
harmless. 

Lehman vs. Murtoff, 7 Super. Ct., 486. 

Bisbing vn. Baiik, 93 Pa., 79. 

Giving undue prominence to the evi- 
dence of one side of the case is error. 

Com. v«. Goldberg, 4 Super. Ct., 142. 

Fineberg vh. Railway Co., 182 Pa., 97. 

Minnich vi. Gring, 1 Super. Ct., 484. 

Taylor v». Fuller, 6 Super. Ct., 196. 

Goerson »«. Com., 99 Pa., 388. 

Haynes V9. P. R. R. Co., 196 Pa., 184. 

Herrington vn. Guernsey, 177 Pa., 176. 

McCabe V9. Phila., 12 Super. Ct., 883. 

Gehman vs. Erdman, 106 Pa., 671. 

Burke vs. Maxwell's Admrs., 81 Pa., 
163. 



Lerch vs. Bard et al.j 177 Pa., 197. 

Misstating the testimony by the court in 
material matters is ground for reversal. 

Galbraith vs. Phila. Co., 2 Super. Ct., 
860. 

J. W. Brown J J)%stricU Attorney^ E. 
P. Brinton and W. U. Hensel, for ap- 
pellee. 

A court may in charging a jury express 
opinions, make cbaracterieations, comments 
or suggestions, draw inferences, or state 
presumptions in regard to facts, testimony, 
evidence, witnesses or parties, providing 
nothing is said to bind the jury, or to pre- 
clude them from deciding the case for 
themselves on that evidence. 

McClain vs. Commonwealth, 1 10 Pa., 268. 

Commonwealth vs. Orr, V6S Pa., 276. 

Philadelphia vs. Monument Cemetery 
Co., 147 Pa., 170. 

Jackson vs. Pittsburg Times, 162 Pa., 
406. 

Commonwealth vs, Eckerd,174 Pa., 187. 
Uorton vs. C. & B. Coal Co., 2 Penna., 
25. 

McMeen vs. Com., 114 Pa., 300. 

Com. vs. Dingman, 26 Super. Ct., 615. 

It is not error if the judge, though his 
charge is open to criticism for bias or par- 
tiality, has lert the case fairly to the jury 
on the evidence. 

McLenahan vs. Andrews, 136 Pa., 888. 

Newhard vs. Yundt, 182 Pa., 324. 

Dimmick vs. Sexton, 125 Pa., 334. 

Com. vs. Etrkerd, 174 Pa., 137. 

Trivial criticisms of the language of the 
charge, or the ^^stereotyped complaints 
that the charge gave too much prominence 
to the evidence of the commonwealth, and 
not enough to that on behalf of the pris- 
oner," have no merit. 

Com. vs. Rasmus, 210 Pa., 612. 

A judge has the right to say to the jury 
that admitted facts do or do not amount to 
a crime. 

Com. vs. Devine, 14 Dist. Rep., 1. 
A judgment in a criminal case will 
not be reversed because during the course 
of the trial, and in the presence of the 
jury, the trial judge called to the bar of 
the court a witness and bound him over to 
answer the charge of perjury." 
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Commonwealth v$. Salawioh, 28- Sup. 
Ct., 880. 

This case was a peooliarly aggravated 
one and the verdict the only possible one. 

The court's use of the word " may " in 
regard to reasonable doubt, meets every 
legal requirement and did the defendants 
no harm. 

December 11, 1906. Opinion by Por- 
ter, J. 

The defendants were jointly tried in the 
court below, and their appeals have here 
been argued together, under the same 
specifications of error. The first count of 
the indictment charged the defendants with 
assault and battery ; the second count 
charged them with unlawfully and mali- 
ciously inflicting upon the person of Eliza- 
beth Greiner grievous bodily harm. The 
defendants were acquitted upon the second 
count, and it is not necessary to consider 
the specifications of error which refer ex- 
clusively to that charge. 

The first specification of error refers to 
the refusal of the court to give binding in- 
structions in favor of the defendants. The 
testimony produced by the commonwealth, 
if believed, established that the defendants 
were driving an automobile along a turn- 
pike road, and had already, in the after- 
noon, ran through a toll-gate without pay- 
ing toll, they again approached the same 
gate in the evening and found it closed 
and the toll-keeper standing in front of it 
with a lantern, he demanded the toll for 
one way, ten cents ; the defendants refused 
to pay it, one of them jumped out of the 
automobile, choked the gate-keeper, forced 
the gate partly open ; at the call of the 
gate-keeper his wife came to his assistance, 
and thereupon the other defendant, calling 
to his companion to look out, ran the auto- 
mobile against the gate which the wife was 
holding, and forced it and her against the 
side of the tollhouse, breaking two of her 
ribs and otherwise injuring her. The de- 
fendants had in their testimony admitted 
that they had that afternoon run this 
particular gate and a number of others on 
the same turnpike at a speed of about six- 
teen miles an hour, without paying toll at 
any of the gates, and that this was the first 



gate at which they had been stopped. 
They testified that the toll-keeper de- 
manded from forty-two to forty-eight cents 
toll, that that amount was exorbitant and 
that they tendered him the amount of toll 
to which he was entitled, which he refused 
to receive, or permit them to pass ; that 
one of the defendants stepped from the 
automobile and forced the gate open while 
the toll' keeper was trying to hold it shut, 
and that having succeeded in getting the 
gate open he called to his companion to 
come on, and that the automobile was then 
run through the opening slowly, without 
injury to any one. There was a direct 
conflict of testimony, and it was proper for 
the jury, in passing upon the credit to 
which the witnesses were entitled and the 
purpose and intention of the defendants in 
forcing their way through the gate, to con- 
sider the fact that these same defendants 
had upon that same turnpike immediately 
before this incident, rushed a number of 
toll-gates at a high rate of speed, without 
paying toll. The case was for the jury, and 
the first specification of error is dismissed. 

Even if the toll-keeper demanded more 
toll than was actually due, that did not 
warrant the defendants in committing a 
breach of the peace in order to force a pas- 
sage. The preservation of the public 
peace is paramount to the mere equitable 
regulation of the tolls to be charged by a 
turnpike company. When a gate-keeper 
demands more than the lawful toll, this 
does not confer upon the traveler the right 
to choke him and break the ribs of his wife. 
The second specification of error is dismissed. 

The third specification of error refers 
only to the second count of the indictment, 
upon which count the defendants were ac- 
quitted and cannot again be tried, and its 
consideration is unnecessary. The court 
fell into trifling inaccuracies in referring to 
the testimony, but the slips were not of a 
serious nature and were subsequently cor- 
rected, and it is not necessary to discuss 
the fourth and fifth specifications of error. 

The sixth specification is to the follow- 
ing language found in the charge: ^'If 
you have any doubt of the guilt of the de- 
fendants, or either of them, on the indict- 
ments, under the testimony and^the law in 
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tlie case, you may give the defendants, or 
the one who i« entitled to that benefit, the 
benefit of that douht." This sentence em- 
bodies all that was said by the learned 
judge to the jury upon the subject to 
wliicii it refers. That it was inadequate 
in tailing to define the natuie of the doubt 
which should have an eflect upon the ver- 
dict is manifest. A doubt, to work an 
acquittal, must be serious and substantial, 
not the mere possibility of a doubt. If 
the evidence convince of guilt beyond a 
reasonable doubt, a jury is bound to con- 
?ict ; Commonwealth V8. Ilarman, 4 Pa., 
269. This reasonable doubt arises from 
the failure of the evidence to convince the 
minds of the jury of the guilt of the de- 
fendant ; McMeen vs. Commonwealth, 114 
Pa., 800. This mere inadequacy did not, 
however, prejudice the cause of the de- 
fendants, for the jury might have assumed 
that they were at liberty to acquit because 
of the existence of some imaginary doubt. 
The complaint of the defendants is that the 
instruction was misleading as to the effect 
which must be given to a doubt, and this 
complaint seems to be well founded. 
When a reasonable doubt, within the mean- 
ing of the law and under the evidence ex- 
ists, it is the property of the defendant, 
and must result in an acquittal. This 
principle is too well recognized and im* 
portant to be ignored. An instruction 
which must reasonably be held to have 
given a jury the impression that if they 
found that such a doubt as tbe law recog- 
nizes existed, under the evidence, then 
they were vested with a discretion to de- 
termine whether the defendant should 
have tbe benefit of that actually existing 
reasonable doubt, is certainly misleading. 
The discretion of the jury is to be exer- 
cised in determining whether the reason- 
able doubt exists, if they find that such 
doubt does exist, then the legal principle 
applicable is that they must give the de- 
fendant the benefit of the doubt ; not that 
they must do so in their discretion. The 
sixth specification of error is sustained. 

It is ordered that in each of the appeals, 
Nos. 112 and 113, October Term, 1905, 
the judgment be reversed and a venire 
faciai de novo awarded. 



C. p. OP LANCASTER COUNTY. 
City 8. F. it T- Co. ts. Lintner. 

Wife a$ eurety for husband — Opening 
of judgment — Evidence. 

A wire's Biftnfn^ of a joint note with ber bos- 
hand, if done fur hin benefit, either to pay ezistiDg 
debts or to be ufHrd in his business, makes her a 
surety for him even thoush the check for tbe 
proceeds was made out in her name and by ber 
endiirsed to her husband. 

Where the allegations of a petition to open a 
judgment are deuied under oath, it Is necessary 
fur the petitioner to prove the truth of such al- 
legations by the testimony of an additional wit- 
ness or corroborating circumstances. 

A wife endeavoring to open a judgment al- 
leged to have been signed by ber as surety for 
her husband is in the same position so far as 
concerns the proof necessary as any other person 
would be. 

April Term, 1906. No. 177. 

Rule to open judgment. 

W. U. Heneelf for rule. 

John E. Malone and Coyle ^ Keller^ 
contra. 

January 6, 1906. Opinion by Hass- 
LBR, J. 

Sallie E. Lintner, the petitioner, asks 
to have the above judgment opened for the 
reason that she, a married woman, being 
surety for her husband on the notes is not 
liable for their payment. 

In Jenkintown Bank's Appeal, 124 Pa.i 
S87, and Kaier & Co. ve. O'Brien, 20S 
Pa., 158, the Supreme Court state the 
rule to be, where the allegations of a peti 
tion to open a judgment are denied ondei 
oath, that it is necessary for the petitionei 
to prove the truth of such allegations bj 
the testimony of an additional witness oi 
corroborating circumstances. Adopting 
this rule as a measure of proof required o1 
the allegations in this petition, the follow 
ing are the facts which the court can con 
sider in disposing of this rule: 

In October, 1908, and May, 1904, H 
C. Lintner, the husband of the petitioner 
went to the City Savings' Fund and Trus 
Company, and endeavored to obtain monej 
for the purpose of carrying on his business 
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He was told by the president of that insti- 
tation that if he brou>rht judgment notes 
with his wife's name they would lend the 
amounts desired. The president of the 
company then prepared joint notes* con- 
taining warrants of attorney to confess 
judgments, which the said H. G. Lintner 
took to his wife. She signed them and he 
signed under her name, to all appearances 
as joint makers. The notes were then 
brought to the City Trust Company the 
same days on which they were signed, and 
the president of the company gave a check 
for the amount of each note, payable to 
Sallie E. Lintner, the petitioner. Said 
Sallie E. Lintner endorsed said checks and 
gave them to her husband, who deposited 
one to his own account, and for the other 
secured a draft payable to himself. The 
president of the City Trust Company, H. 
C. Lintner and Sallie E. Lintner all knew 
that the money was being borrowed for the 
purpose of assisting H. C. Lintner, the 
hasbaud of Sallie E. Lintner, the peti- 
tioner, to conduct and carry on his busi- 
ness. One judgment was entered on both 
notes, which we are now asked to open. 

In Stewart vs. Stewart, 207 Pa., 69, 
which is a case very much like this one, 
the following facts are shown in the opin- 
ion of the Supreme Court. 

The husband was President of a bank 
and largely indebted to it and to its Vice- 
President. The Vice-President agreed 
to and did loan $18,000 under the follow- 
ing circumstances. The wife gave to the 
Vice-President her own note for $7,000 
secured by her own bank stock. She also 
joined her husband in a bond to the Vice- 
President for $11,000, giving a mortgage 
to secure it on her separate real estate. 
The check for $18,000 was made by the 
Vice-President payable to the wife, who 
endorsed it and gave it to her husband. 
The husband deposited it in bank to his 
own account and used the proceeds of it to 
liquidate his indebtedness to the bank and 
to its Vice-President. The Vice-Presi- 
dent, the husband and the wife all knew 
that the money was being raised to pay 
the husband's debts. On a question of the 
distribution of the proceeds of the sheriiTs 
sale of the wife's property, the Supreme 



Court, reversing the Court below, held 
that the wife was let surety for herr husband. 

On page 66, Justice Dean, who de- 
livered the opinion of the Court, said : 

While there is a strong sentiment of 
affection growing out of the marital rela- 
tion which would induce a wif«» to do that 
for her husband which she would do for no 
other, yet her acts as between her and his 
creditors are governed by the same rules 
of evidence that operate in transactions 
between others. She stands on exactly 
the same footing as all the other creditors 
of her husband; the same evidence which 
would establish a stranger's right ' will 
establish hers, except as to the income of 
her separate estate; there the receipt of 
such income by the husband without ob- 
jection on her part is presumptively a gift 
to the husband instead of a loan. In the 
case before us, the question is, was she 
surety to Fulmer for the husband's debt? 
Suppose instead of the wife*, a mere friend 
had come to the help of the husband in 
his extremity; had joined the husband in a 
bond, had mortgaged his own land to 
secure the bond, then this money had been 
banded to the husband and he with the 
money had paid his debt of which his 
friend owed nothing. From these facts 
without more, the presumption would be, 
that the friend was a surety; it would re- 
quire very strong evidence to rebut the 
presumption. The wife is in no less 
favorable position, so far as concerns 
proof, than the friend. The motive to im- 
pel her to become surety to the husband's 
creditors may be stronger, but the rules of 
evidence impose upon her no heavier bur- 
den in establishing her suretyship than 
upon any other creditor." 

The present case is like the case of 
Stewart vs, Stewart in all but one partic- 
ular. Here the petitioner joined her hus- 
band in two notes containing warrants of 
attorney to confess judgment to all appear-', 
ances as a joint maker with him. The 
checks were made payable to her, and, by 
her, endorsed to her husband, who de- 
posited one in bank to his own account and 
for the other obtained a draft in his own 
name. He used the proceeds of both notes 
to assist him in carrying on his business of 
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dealing in horses and males, the president 
of the City Trust Goinpany, the husband 
and the petitioner all knowing that the 
money was being raised for the benefit of 
the husband. The one particular in which 
the cases are not similar is, that in the case 
of Stewart v$. Stewart the money was 
raised for the benefit of the husband and 
was used by him to pay an existing indebt- 
edness, while in the present case the money 
was raised for the benefit of the husband, 
but was used by him in conducting and 
carrying on his business. 

Unless therefore the use which the bus* 
band makes of the money can affect the 
liability of a wife who lends her name to 
assist him in raising money, the case of 
Stewart vi. Stewart rules the vital ques- 
tion in the present case, that is whether or 
not the petitioner was a surety for her hus- 
band in raising the money obtained on the 
two notes, signed by her. 

The Act of 8 June, 1893, P. L., 834, 
section 2, authorizes a married woman to 
make all contracts except, that she may 
not become accommodation endorser, maker, 
guarantor or surety for another." bhe is 
forbidden to become surety for another re- 
gardless of whether the fruits of her sur- 
etyship are used to pay a past indebted- 
ness or in the future conduct of a business. 
Her signing a joint note with her husband, 
agreeing to pay the money borrowed, fixes 
her status. If it was done for his benefit, 
it made her a surety even though the 
check for the proceeds was made out in 
her name and by her endorsed to her hus- 
band. The use of the money by the plain- 
tiff could not affect or change the nature of 
the obligation which she assumed when she 
signed the notes. If she was a surety on 
such obligations when she signed the notes, 
she continued as surety when the husband 
used the money either to pay an existing 
indebtedness, as in Stewart vs. Stewart, or 
to use in carrying on his business. 

Suppose instead of his wife, a mere 
friend had come to help H. G. Lintner, 
had joined him in the notes and handed 
the money to him ; from these faets the 
presumption would be that the friend was 
a surety. It would require very strong 
evidence to rebut this presumption. The 



wife is in no less favorable position so far 
as concerns proof than the friend. The 
same evidence that would establish the 
friend's right will establish hers. This is 
nearly the language used by Justice Dean 
in Stewart vs, Stewart, iupra. We are of 
the opinion that the facts in this case show 
that the petitioner is a surety for her hus- 
band, on the notes on which this judgment 
was entered, and entitled to have it opened, 
and we make absolute the rule to open it. 
Rule to open judgment made absolute. 



Q. B. OF LANGASTBR COUNTY. 
Oommonwealtli vs. Cochran (No. 6). 

Libel — Meaning of words — Innuendo, 

Where the language of the iDDuendo in an 
indiotment for libel, taken in coDoeotion with 
the avermeDts cootained in the induoement and 
colloquium aaoribe a meaning of which the lan- 

?^uage complained of was capable it is a question 
or the jury whether such meaning was intended. 

In this case the words loot Arom the city *' 
and 'Ms it honest *' were held to be capable of 
the meaning set forth in the innuendoes. 

November Term, 1904. No. 62. 
September Sessions, 1905. No. 77. 
Indictment for libel. 
Motion to quash. 

W. U, Hensely for motion. 

John U. Malone^ Omiond Rambo and 
J. W. Brown, District Attorney, contra. 

January 6, 1906. Opinion by Hass- 
LER, J. 

Five reasons are given in this motion 
why the indictment should be quashed. 
They raise two questions — first, that the 
indictment contains matter other than 
found in the complaint, and, secondly, that 
the language of the alleged libel will not 
bear the meaning named in the innuendoes. 

Gareful examination of the complaint 
and the indictment satisfied us that the 
indictment does follow the complaint, so 
that there is no merit in the first, fourth 
and part of the fifth reasons. 

The innuendoes ascribe the same, or 
practically the same, meaning to the Ian- 
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goftge contained in the alleged libel as did 
the innoendoes in the indictment to No- 
Tember Term, 1904, No. 9, against the 
same defendant, founded on the same com- 
plaint. That indictment was quashed on 
other gronnds, but we refused to quash, 
giving our reasons at length for our re- 
fasal, on the same objections that are here 
raised in reasons two, three and part of 
five, which make up the second question 
raised in this case. That case is reported 
io 22 L. L. R., 188, and contains our 
reasons for refusing to quash this indict- 
ment on the second, third, and part of the 
fifth reasons assigned in this motion. The 
motion to quash is, therefore, refused. 



Boflsia ProgressiTe in Litigation. 

A BECIDEDLT curioDS and unusual litiga- 
tion is now engaging the attention of a 
Russian civil court. 

The widow of an officer killed in the 
battle of Mukden has sued the general in 
command of the division to which the head 
officer was attached for $40,000 damages 
for the loss of her husband, which, she 
claims, was caused by the defendant's gross 
negligence. Plaintiff declares that she 
has evidence to prove that when the gen- 
eral was withdrawing his forces in obe- 
dience to Kuropatkin's order to retire he 
forgot all about the detachment commanded 
by plaintiffs husband and sent him no 
orders. The detachment was, therefore, 
left behind alone and was accordingly sur- 
rounded and annihilated by the Japanese. 

The case involves some novel and curious 
legal questions for the puzzlement of law- 
yers. Probably no such action would lie 
in an American or English court. If a 
commanding general can be held responsi- 
ble in damages by men under his command 
who have been wounded and by the legal 
representatives of men who have been 
killed as a result of his blunders, the pay 
of military commanders must be enor- 
mously increased. The most interesting 
feature of the case is the light it throws on 
Russian military methods. If Russian 



generals are in the habit of forgetting 
what they have done with large bodies of 
their troops and leaving them scattered 
about battlefields to be picked up by the 
enemy, it is no wonder that victory finds 
the Russian banners inconvenient for 
perching purposes and that army life does 
not strongly appeal to any large propor- 
tion of the Czar's subjects. — Chicago Law 
Journal. 



Desk Sbrobant — ^What did you arrest 
this man for ? 

Patrolman — Stealin' peanuts from a 
dago. 

Desk Sergeant — Enter a charge of 
impersonating an officer. — Cleveland 
Leader. 



0. C. STATISTICS. 

During the year 1905 there were 608 
accounts called for audit and adjudicated 
in the Orphans' Court. There were 64 
opinions filed and the total amount of money 
that passed through the court was $8,291,- 
896.82. 



0. C. ADJUDICATIONS. 

By Judge Smith : 
Thursday, January 11, 1906: 
Mary C. Booth, Columbia, $1,182.08. 
Joseph S. Nissley, Raphe, $1,562.69. 
Andrew D. Hershey,Mt. Joy Borough, 
$1,887.24. 

C. P. AND Q. S. OPINIONS. 

By Judge Hassler : 

Saturday, January 18, 1906 : 

Martin M. Eshleman ve. Joseph 6. Ran- 
kin. Rule for a new trial discharged. 

Rebecca E. Hastings ve. Alvin McCom- 
sey. . Certiorari. Exceptions dismissed 
and proceedings of justice confirmed. 

Commonwealth ve. Lewis Lent. Motion 
to quash indictment sustained and indict- 
ment quashed. 

J. W. Denlinger ve. the Conestoga fllec- 
tric Light and Power Company. Rule for 
a new trial made absolute. 

L. S. Groff ve. Abram E. Groff and 
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Wayne I. GrofT, execotora of Solomon G. 
Groif, deceased. Rule for a new trial 
discharged. 

J. H. Rathfon, receiver of the City Sav- 
ing Fand and Trust Company v$. Lila Reno 
Locher. Rule for judgment for want of a 
sufficient affidavit of defense made absolute 
and judgment entered for plaintiff for 
$22,867.26. 

Commonwealth vs. George G. Culley 
and Thomas Funk. Rule for a new trial 
discharged. 

John Leopold and Lewis Leopold, trad- 
ing aa John Leopold & Son, vs. John 
Weaver. Rule for a new trial made ab- 
solute. 

Commonwealth vs. S. K. Yundt. Motion 
to quash indictment sustained, and first, 
second and third counts of indictment 
quashed. 

Commonwealth vs. Wenger Groff. Rule 
to strike off costs made absolute. 

Geo. R. Sensenig vs. Daniel Dreibelbis. 
Rule for a new trial made absolute. 

Commonwealth vs. Charles Doyle, Frank 
Herman, John Will. Rule to strike off 
appeal made absolute and appeal dismissed. 



BOOK NOTIOE. 

Formation and management of corpora- 
tions in Pennsylvania, By Frank 
Raymond Savaob, LL. M. Author of 
Law of Boroughs. Rees Welsh & Co., 
Publishers, 901 Sansom St., Phila- 
delphia. In two volumes. Price, $10.00. 
The object of the author has been to 
provide a work of ready reference and 
practical use in the formation and reorgani- 
zation of corporations, uniting in one com- 
prehensive work the general principles of 
corporation law and the experience of a 
practitioner. 

The efforts of the author to handle his 
subject from a distinctly practical side 
have been, we think, eminently successful 
in producing a work of great value to the 
busy practitioner, and for which there was 
a distinct field. Such eminently practical 
matters are covered as the actual cost of 
securing a Pennsylvania charter, including 
the fees charged in the various departments. 
Every step is shown from the inception of 



corporations by the promoters to dissolo- 
tion, and in their proper places in the text, 
in logical order just where required, are 
woven the State Constitution and all ap- 
plicable Acts of Assembly including 1905 
as well as appropriate decisions of the 
Supreme, Superior and lower courts, 
opinions of the Attorney-General, and 
rulings of the State Department and a 
complete set of forms which have stood 
the test," including sets of by-laws adapt- 
able to the particular purposes desired. 

A great deal of information can be found 
in this work, not covered by any other 
work on corporations, and found quiekly* 

Quick reference is facilitated by mar- 
ginal headlines in addition to the regulai 
headings. The work includes a complete 
index table of cases and chronological 
table of statutes cited. 



2Hme and Notice in Practice. By WlL^ 
LIS Rbed Bibrlt. Published by Reei 
Welch & Co., Phila., 1904. Price, 
$4.60. 

Procedure in Pennsylvania by Petition 
and Rule. By Willis Rbbd Bibrlt. 
Published by William P. Atkinson, 182C 
Peach St., Erie, Pa., 1904. Price, 
$2.50. 

Mr. Bierly has published revisions ol 
his useful books published in 1904 ondei 
the above titles, bringing them down t( 
date, embodying the changes made by the 
legislation ot 1906 and recent decisions 
Instead of changing the plates he has pub 
lished his revisions on separate sheets, sc 
that they may be attached to the booki 
and readily referred to in connection witt 
their text, without impairing their yalu< 
for quick and easy reference. 

Of the work on Procedure by Petitioi 
Prof. A. J. H. Hutton, of Dickinson La^ 
School, says: ''It will constitute an in 
valuable aid to our profession in this 8tat< 
where so many proceedings are inatitutec 
by petition and rule. The arrangement o 
the book is admirable, and renders th< 
matter involved of quick and easy access 
I shall take pleasure in recommending th< 
work.'* This book is sold only by th< 
author at Williamsport, Pa. 
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O. C. OF LANCASTER COUNTY. 

Estate of Kate F. Mayer, dec'd. 

DecedentB^ e$tate$ — Death of executrix 
and devi$ee — Administration d. h, n. 
— When unnecessary — Commissions — 
Claims for services as legal adviser 
and as general agent — Statute of lim- 
itations. 

Where a testator leaves his estate to his 
widow and execatrix, who dies without filing an 
Moonnt, it is unnecessary for her executor to 
file an account of the administration of her 
hoshand's estate and to have an administrator 
d. b. n. c. t. a. appointed. The widow took her 
husband's estate subject to his debts, and claims 
ftgainst his estate can be passed upon in the 
settlement of her estate. 

A charge of one thousand dollars is not ex- 
orbitant for services, as legal adviser in the 
administration and management of a much in- 
Tolved estate of about fifty thousand dollars, 
mostly real estate, rendered to a widow as 
executrix and individually as devisee for a long 
tfme involving frequent consultations. 

As between attorney and client the statute of 
limitations does not bDgin to run against either 
oDtil that relationship has terminated. 

An executrix who employs another to do 
work in the line of her duties must pay for the 
lame out of her commissions. 

What is sufiBcient compensation for a general 
agent assisting in the management of a de- 
eedent's estate. 

December Term, 1906. No. 9. 
Adjudication. 

T. B. Holahan, for accountant. 

John E. Snyder^ for legatees and ez- 
eeptioDS. 

January 4, 1901. Smith, P. J. 

David M. Mayer, the husband of the 
testatrix, died testate September 20, 1891. 
The important parts of his will are as fol- 
lows: 

Third. I give and bequeath to mj 
beloTed wife Kate F. Mayer all my real 



estate during her natural life, she to re- 
ceive the rents, income and profits from the 
same, — that is to say — if only a por- 
tion of my said real estate is sold for the 
payment of debts as aforesaid, then the re^ 
mainder of my said real estate, I give and 
bequeath to my beloved wife Kate F. 
Mayer during her natural life, and if the 
whole of my real estate is sold for the pay- 
ment of debts aa aforesaid, then I direct 
the overplus after the payment of the same 
to be invested in good securities, and the 
interest and income arising therefrom, I 
direct to be paid to my said wife Eate F. 
Mayer during her natural life. 

^ Fourth. After the death of my siud 
wife Eate F. Mayer, then my said real 
estate is to go to my said daughter Ger- 
trude A. Mayer in fee simple and if all 
my real estate has been sold as aforesaid, 
and the money invested as hereinbefore 
directed, then in that event, after the death 
of my said wife Eate F. Mayer, my said 
daughter is to have the whole of my said 
estate, whether it be real, personal or 
mixed absolutely. 

Fifth. In the event, that my said 
daughter Gertrude A. Mayer should die 
without leaving lawful issue, before my 
said wife Eate F. Mayer, then and in that 
event, I give and bequeath to my said wife 
Eate F. Mayer the whole of my estate, 
whether it be real, personal or mixed abso- 
lutely, but in the event, that my said 
daughter Gertrude A. Mayer should die 
before my said wife leaving lawful issue, 
then in that event, my said estate, real, 
personal and mixed after the death of my 
said wife Eate F. Mayer shall go to the 
said issue. 

" Sixth. My said executrix is to con- 
tinue farming after my death for as long a 
period of time as she shall deem proper. 

Lastly, I nominate and appoint my be- 
loved wife Eate F. Mayer executrix of this 
my last will and testament and guardian of 
my minor daughter Gertrude A. Mayer." 

Letters testamentary were granted to 
the testatrix. He died seized of a farm 
incumbered with a mortgage for $34,- 
650.00. Between the time of his death 
and the sale of the farm, on which were 
stone-quarries and lime-kilns, the4>roperty 
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was well managed and profitably worked. 
Together with the profits then made, the 
estate amounted to substantially what the 
testatrix left. By reason of the death of 
Gertrude A. Mayer before her mother, the 
whole estate vested absolutely in the testa- 
trix. While she was the executrix of the 
will and nominally the administrator of the 
estate, the actual administration work was 
done by H. M. Mayer, her brother-in-law, 
under the guidance of her counsel, T. B. 
Holahan, Esq. She died without having 
filed an administration account, without 
having compensated her counsel and with- 
out having fully paid her agent. 

Under the circumstances it would have 
been useless for her executor to have filed 
an account of the administration of the 
estate of David M. Mayer by her as execu- 
trix. It would be sacrificing the spirit to 
the letter of the law to hold that claims for 
services rendered the estate of David M. 
Mayer are barred because his estate is 
now distributing as that of his widow. 
When Kate F. Mayer cast aside the forms 
and methods of administration and appro- 
priated her husband's estate, she took it 
subject to his debts, as well as those inci- 
dental to the administration of his estate. 
She assumed the debts. An account of 
the executor of the will of Kate F. Mayer, 
who was the executrix ot the will of David 
M. Mayer, would not have been sufficient. 
Such an account would have been con- 
firmed only. Letters of administration 
d. b. n. c' t. a. on the estate of David M. 
Mayer would have been necessary. The 
executor of the executrix would have paid 
the balance to the administrator d. b. nr 
c. t. a., who in turn would have paid it, 
less the amount to which these claimants 
may be entitled, to the executor, and we 
would have it, or what was left of it, just 
where it now is. All of these accounts 
would have been subject to the same juris- 
diction. We will consider on their merits 
the credits to which exceptions have been 
filed. 

The accountant has taken credit for the 
payment of one thousand dollars to T. B. 
Holahan, Esq., for professional services 
rendered the decedent, and a payment of 
fifteen hundred dollars to himself for man- 



aging her estate. The only exceptions 
pressed are to these payments. 

Notwithstanding Mr. Holahan was not 
a competent witness as to his own claim, 
counsel for exceptants generously invited 
him to state the facts and give a history of 
the case : The estate of David M. Mayer 
was much involved. His personal estate, 
as appears by the inventory, was valued at 
$8,984.89. The testatrix employed T. B. 
Holahan, Esq., as legal adviser, and her 
brother-in-law, H. M. Mayer, as agent. 
The work pertaining to the administration, 
as well as that relating to the management 
of the real estate, both before and after 
she had become possessed of it, was done 
by them, and well done. Excepting for 
the prompt decision and positive direction 
of Mr. Holahan the amount now to be dis- 
tributed might have been thirteen thousand 
dollars less than it is. When the farm was 
offered at public sale the highest price bid 
for it did not exceed the amount of the 
mortgage, and while some wavered and 
others advised its sale, Mr. Holahan as- 
sumed the responsibility and ordered the 
sale to be adjourned. It was finally sold 
for thirteen thousand dollars more than 
the mortgage. Mr. Holahan had served 
the testatrix until her death. There is 
nothing to mark the time of her transition 
from executrix to owner. It probably 
came with the death of her child, Gertrude 
A. Mayer. There was no transformation 
act on her part. 

She not only consulted her counsel, but 
she did it persistently — weekly, even two 
and three times a week. It is difficult to 
understand the necessity for her frequent 
visits to his office. Whether the causes 
for them were real or imaginary, she, 
nevertheless, perpetually visited him, as 
was testified by members of the bar occu- 
pying offices in the same building with 
him. While one as executor or adminis- 
trator may not burden an estate with the 
cost of unnecessary interviews with counsel, 
as an individual, if he chooses to indulge 
in that sort of a luxury, he ought to pay 
for it. In view of the uncontradicted and 
unqualified expert testimony of a number 
of distinguished lawyers that the credit 
asked is reasonable, and the further testi- 
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moDj of Bome of them thai from their per- 
sonal knowledge a less amount woald not 
be a fair compensation, we are not disposed 
to say arbitrarily that one thousand dol- 
lars was too much to have been paid. 

For senrices rendered by counsel in the 
settlement of the decedent's estate, three 
hundred dollars is regarded as a proper 
payment. Measured by this, five hundred 
dollars would not seem to have been too 
much for the services which were necessary 
in the settling and adjusting of the estate 
of David M. Mayer. That estate was 
pracdcaily settled with the sale of the 
farm. If^ from then until the death of the 
testatrix in 1902, an annual compensation 
of fifty dollars is allowed counsel, it will 
make within one hundred dollars of the 
amount paid. Estimating the number of 
decedent's visits to him, this would pay 
him about forty eight cents a visit. If 
sixty cents is allowed, the whole amount 
could thus be absorbed. This may have 
been one of the methods by which wit- 
nesses arrived at their conclusions. 

It is contended that the statute is a bar 
to a recovery beyond six years. The re- 
lationship here was that of attorney and 
client, and, as we understand the decisions, 
the statute does not begin to run against 
either until that relationship has termin- 
ated. In Johnston vs. McCain, 145 Pa., 
581, it was held that as against an attorney 
employed to rent and sell properties and 
pay taxes and expenses, the statute of 
limitations began to run from the time of 
his death. In reviewing the cases, Mr. 
Justice Oreen said : 

" In McCoon v$. Galbraith, 29 Pa., 298, 
we held that for partial collections made 
by an attorney, and communicated to his 
client, the statute would run from the time 
of notice ; but without notice, the statute 
would not begin to run until the case was 
terminated, or until the. termination of the 
relation of attorney and client in the par- 
ticular case. In Campbell vs. Boggs, 48 
Pa., 524, Woodward, J., in delivering the 
0{Nnion of the Court said : ^ I confess I see 
DO adequate ground for a distinction be- 
tween attorneys .in fact and attorneys at 
law. Diligence and skill in the collection, 
and promptness and fidelity in the paying 



over moneys, is required of both. It is 
reasonable, therefore, that they should 
have the same measure of protection from 
the statute of limitations. . . . Where the 
professional relation involves a series of 
acts and duties, an attorney is not suable 
until the relation is dissolved." In Foster 
V8. Jack, 4 W., 884, Oibson, C. J., dis- 
cussing the question as to when the 
statute commenced to run against the claim 
of an attorney -at-law for professional ser- 
vices against his client, said: ^ When, then, 
shall his action accrue or the statute run ? 
Not before demand made or the profes- 
sional relation be dissolved.' In Mosgrove 
v$. Golden, 101 Pa., 605, we said: ^The 
statute bars the claim of an attorney as it 
does the claims of other persons, when his 
services may be measured in a similar way 
as the services of others. It does not be- 
gin to run against his claim for conducting 
a suit until the end of his service in that 
case, nor would it against his claim for any 
other special service until it was finished; 
and if any other person be employed to do 
a specific thing, and a long time elapses in 
the doing of it, the statute does not begin 
to run against his claim until the work is 
completed.' In the case of Schoch vs. 
Garrett, 69 Pa., 144, we held that a claim 
of a daughter against her father's estate 
for eleven years' services, under an ex- 
press contract for compensation to continue 
until his death, was not barred until six 
years after her father's death, on the 
ground that the contract was entire, and 
the statute would not begin to run until its 
completion." 

Some of the witnesses put a higher 
valuation on Mr. Holahan's services than 
the amount paid, and testified that that 
sum was only a fair remuneration for what 
he did within the six years. 

The proofs are not as full and conclusive 
as to the value of the services rendered by 
the accountant. 

In Wilson's Estate, 21 Lancaster Law 
Revibw, 898, we said : The accountant 
has charged full commissions, and in addi- 
tion asks credits aggregating $745.08, for 
payments to those employed by her to do 
that which was in the line of her duties. 
If to an executrix the work is distasteful, 
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or she is anable to do, it, the estate may 
not suffer by reason of her feelings, or lack 
of capacity; and if she employs another to 
do that which is required of her, by her 
must such one be paid." There seems to 
be DO doubt that H. M. Mayer did the 
work required of the executrix of the will 
of David M. Mayer, and also was employed 
by and rendered the decedent valuable 
assistance. He ought to be paid, but we 
do not see how to figure an additional 
fifteen hundred dollars for hioi. His most 
valuable services were those connected 
with the management of the farm, and 
and which terminated with its sale, and for 
which he seems to have been paid, we as- 
sume, at least a thousand dollars. He 
says that he received commissions " for 
selling the farm. He was asked if he had 
been paid one thousand dollars, and his 
answer was evasive. 

Notwithstanding no account was filed of 
the administration of the estate of David 
M. Mayer, there, nevertheless, was an 
administration and the legal representative 
was entitled to commissions. The claim- 
ant was the active representative. Elim- 
inating the management of the farm and 
its sale, for which he has been paid, there 
remained only the personalty, the com- 
missions on which would have amounted to 
$199.24, which is allowed him. He as- 
sisted the decedent in procuring invest- 
ments, which were made under the direc- 
tion of her counsel, made collections and 
looked after one property. For this an addi- 
tional one hundrea and fifty dollars is 
allowed. General agents receive five per 
cent, for collecting rent, etc. The evi- 
dence does not disclose the amount col- 
lected by him. If he had collected an- 
nually the entire income of the estate, his 
commissions at five per cent, would have 
amounted to more. 

We feel that the compensation allowed 
claimants is liberal, and we also feel that 
under the peculiar circumstances of this 
case it ought to be. We can not escape 
the conviction that, excepting for their 
care, skill and good judgment, there would 
have been but a small balance now to dis- 
tribute. It is true, that for those very 
qualities are lawyers and agents employed, 



but their value is measured by the degree 
of their success. 

The practice of delaying until the debtor 
is dead before presenting a bill for services 
is not to be commended, and such claims 
will meet with little favor. There have 
been exceptional cases, and this appears to 
have been one of them, where the widow's 
needs were considered and the day of set- 
tlement unduly postponed. Under such 
circumstances the motives may be gener- 
ous, but the bill often is not. 

Taking all the facts and circumstances of 
this case, thus far referred to, into consid- 
eration, and supplementing them with the 
testatrix's expressions of gratitude to 
claimants shortly before her death, when 
she declared her estate had been conserved 
by them, her acknowledgment of indebted- 
ness to them,and her direction that they claim 
ample compensation for the services rend- 
ered her, we dismiss the exception to the 
item of credit for one thousand dollars for 
professional services rendered during the 
lifetime of decedent by T. fi. Holahan, 
Esq., and sustain the exception to the item 
of credit of fifteen hundred dollars for 
managing the estate during the lifetime of 
decedent by H. M. Mayer to the extent of 
$1150.76. The other exceptions are dis- 
missed, although the fourth is approved. 

The material parts of the will of the 
testatrix are as follows : 

" Third. I do hereby give to my execu- 
tor in trust all my estate except household 
goods and furniture, to be invested in good 
securities, and the interest arising from the 
same to be paid to my mother, Lydia 
Hunsecker, during her natural life, and 
after her death I give and bequeath the 
same as follows : 

** To my sister, Mrs. Harriet Cooper, wife 
of Calvin Cooper, the sum of $8,000. 

To my sister, Mary Hostetter, wife of 
Jacob Hostetter, the sum of $4,600. 

" To the First Presbyterian Church of 
Lancaster, Pa., the sum of $500. 

I give to my executor in trust the sum 
of one thousand dollars, the same to be 
invested, and the interest arising from the 
same to be paid semi-annually to my aunt, 
Annie R. Garber, during her natunl life, 
and after her death the said interest to be 
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paid semi-annaally to my brother, Samael 
6. Hansecker, doring his natural life, and 
after his death the said principal snm to go 
to his children, and if either of his said 
children should die leafing lawful issue, 
then in that event the said issue to take the 
share his or her parent would take if living, 
share and share alike, and in the event of 
either of his said children should die with- 
out leaving lawful issue, then his or her 
share to go to the survivors. 

I give to the Greenwood Cemetery of 
Lancaster, Penna., the sum' of $S00 in 
trust, the same to be invested, and the 
iDterest arising from the same to be ex- 
pended annually in keeping in good repair 
my lot in said cemetery and the graves of 
all persons interred in said lot. 

^ I give and bequeath all my household 
goods and furniture to the children of my 
brother Samuel 6. Hunsecker but my 
brother Samuel G. Hunsecker is to have 
the nse of said furniture and household goods 
during his natural life if he so desires. 

'^AU the rest and remainder of my 
estate real personal or mixed I f^Ye to 
Annie Hunsecker wife of my brother 
Samuel 6. Hunsecker in trust the same to 
be invested in good securities and the in- 
terest arising from the same to be paid 
semi-annually to my brother Samuel G. 
Hunsecker during his natural life and after 
his death the said interest to be paid to 
his wife Annie Hunsecker during her 
natural life and after her death the princi- 
pal sum to go to the children of my said 
brother Samuel G. Hunsecker and if any 
of his children should die leaving lawful 
issue then his or her share to go to the 
said issue share and share alike and in the 
event of either of said children should die 
without leaving lawful issue then his or 
her share to go to the survivors." 

Lydia Hunsecker, the mother of the 
testatrix, died February 29, 1904, but we 
are unable to tell how much income is 
owing to Annie R. Garber and Samuel G. 
Hunsecker from the time of her death. 

It appears as if too much collateral in- 
heritance tax has been paid. We compute 
the excess to be $175.75; however, this 
may depend upon the amount payable on 
account of the two life-estates. 



Counsel for accountant is directed to 
prepare a. schedule of distribution in con- 
formity herewith, which, when approved, 
will be annexed to and made a part of this 
adjudication. 



C. p. OP LANCASTER COUNTY. 
Eisenberg vs. Fraim. 

Non-Buit — Befuial to $trike off — Uxcep- 
tion — Time of taking. 

An exception to the reAisftl of the Court to 
strike off a non-suit need not he taken at the 
time of such refusai, and will be allowed nearly 
six months thereafter. 

There is no good reason why it should not be 
taken at aoy time before or even after appeal. 

August Term, 1904. No. 186. 

Rule to grant an exception to refusal to 
strike oif non-suit. 

C, E. Montgomery and Willis ff. 
Kendig, for rule. 

Coyle ^ Keller, contra. 

January 6, 1906. Opinion by Hass- 
LER, J. 

On July 8, 1905, we filed an opinion 
refusing the motion to strike off the judg- 
ment of non-suit entered in this case. 
[See 22 Law Review, 856.] On De- 
cember 28, 1905, plaintiff made this appli- 
cation for a bill of exceptions to our action 
in disposing of that motion. Defendant 
objects to the allowance of the exception 
for the reason that the application is made 
too late. 

While we have some doubt whether the 
plaintiffs are entitled to the bill of excep- 
tions, having waited nearly six months to 
ask for it, we have decided to resolve the 
doubt in their favor and allow it, as other- 
wise great injustice might be done them in 
delaying and possibly preventing their 
having our action, in entering judgment of 
non-suit, reviewed by a higher Court. 
Nor can the allowance of the exception do 
any injury to the defendant, for being 
allowed under his objection, such objection 
can be insisted on in the Supreme Court, 
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and, if improperly allowed, it can be dis- 
regarded there. 

It is well settled that exceptions mast 
be tendered to any matter arising at a 
trial before the verdict is received, for as 
Tilghman, G. J., says, in Morris vs. 
V8. Backley, 8 S. & R., 216, "That 
statute (statute of Westminster 2d [18 
Edward 1], Ch. 31) does not expressly 
mention at what time the exception is to 
be tendered, but the reason of the thing, 
the practice of most Courts and the prece- 
dents and authorities on the subject, prove, 
that it must be at the time of the trial. 
See, also, Bratton vs. Mitchell, 3 Pa., 44; 
Meese vs. Levis, 18 Pa., 888 ; Com. vs.. 
Arnold, 161 Pa., 320. 

We do not understand that the reason 
of the thing, which requires the exception 
to the admission of evidence or the charge 
of the Court to be taken at the trial, 
applies to a case where the Court refuses 
to strike oif judgment of non-suit; nor 
have we been able to find any precedents 
or authorities requiring it to be taken at 
or soon after the refusal of the motion, ex- 
cepting in StMes where the time is fixed 
by statute ; nor does the practice of the 
courts, so far as we are familiar with them, 
prevent its being taken at any time before, 
or even after, appeal. 

In Finch vs. Conrade^ 154 Pa., 326, 
Sterrett, J., says, quoting from Paxson, 
C. J., in Bondz vs. Pennsylvania Company, 
188 Pa., 168, "Unfortunately for the 
plaintiiT there is no exception to this re- 
fusal (to take off non-suit). This may 
seem unimportant, but in point of fact it is 
vital. The plain reason is that without 
such exception the evidence is not and can- 
not come before us. Without the evi- 
dence, it is impossible for us to see whether 
the non-suit was properly entered. The 
office of the exception, as we have repeat- 
edly said, is to bring upon the record 
something which, without an exception, 
forms no part of it. The notes of trial 
taken below constitute no part of the 
record unless made so in the manner 
pointed out by law. . . . 

An exception brings up so much of the 
evidence as bears upon the particular ex- 
ception. Where there is a non-suit, an 



exception to the refusal of the Court to 
take it up brings up the whole evidence, 
for the reason that we must consider all 
the plaintiffs' evidence to determine 
whether the non-suit was properly entered. 
Hence the value of a bill of exceptions. 
It determines precisely what the evidence 
was. . . . Where there is no bill of ex- 
ceptions we are not at liberty to look at 
the evidence. Tasker vs. Sheldon, 116 
Pa., 107." 

The Act of 19 May, 1897, P. L., 67, 
Section 64, iillows an appeal within six 
calendar months of the entry of the judg- 
ment. As the purpose of an exception in 
a case like this one is only to enable a 
higher court to have the evidence before 
it, that it may ascertain whether the judg- 
ment of non-suit was properly entered, we 
can see no good reason why such exception 
cannot be taken at any tioie within the 
six months. The Supreme Court, in 
Terkes vs. Richards, 153 Pa., 646, where 
no exception was taken until after the 
record was made up in the Court below, 
expressly refuses to notice an assignment 
of error to the effect that no exception had 
been taken. Though that case does not 
show how soon after the refusal to strike 
off the judgment of non-suit the exception 
was taken, it does show that it need not 
be taken at the time of such refusal. We 
therefore make absolute the rule and sign 
and seal a bill of exceptions for the plain- 
tiff to our action in refusing to strike off 
the judgment of non-suit. 



The ProTince of Oourt and Jury. 

The following communication was re- 
centiy published in the Lancaster New \ 
Era. j 

The interest of the subject and the 
ability of its treatment lead us to reprint 
it for the benefit of those of our subscribers 
who have not seen it elsewhere. 
To the Editor of the New Era : 

In a recent issue of your well-edited 
newspaper you comment— somewhat un- 
guardedly and inconsiderately, I think — 
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OD the act of Judge John Lynch, of 
Laxerne County, in dismissing a jury for 
acquitting a man whom, the judge thought, 
they should have convicted. As you re- 
late and applaud the occurrence (the italics 
are mine): 

Judges, as a rule, are disposed to be 
lenient in such cases, but sometimes the 
eases are so flagrant and the verdicts so 
opposed to the evidence that judges feel 
called upon to publicly condemn them and 
to puniih the jurors themselves, in so far 
as the law will allow. Such a case came 
to the front last week in Luzerne County, 
this State, whereat the presiding judge be- 
came so indignant that he ordered the clerk 
to read the names of the twelve jurors in 
open court, and told them their verdict 
was an outrage in the face of the evidence 
that had been submitted at the trial, and 
to emphasize still further his opinion of 
their action,' he debarred them from ever 
hereafter doing jury duty in the county. 
That was, of course, most humiliating, but 
it should serve as a reminder to juries 
everywhere that it is a very serious thing 
for them to deviate from the straight path 
of duty." 

This is not an uncommon exhibition of 
temper by Pennsylvania judges nor an in- 
frequent assertion of power. I have often 
heard and read of it being applauded and 
commended by press and people ; I have 
never beard it blamed ; and yet I feel that 
it is such a dangerous innovation and such 
a reprehensible interference that a protest 
is not only justifiable but necessary. 

Judge John Lynch, of Wilkes-Barre, is 
one of the bravest judges and best men on 
the Bench in Pennsylvania. I have known 
him since before his first election. In that 
struggle he went far to redeem the politics 
and save the Bench of a district in which 
debauchery had run riot. He defied the 
demagogues and drove the political pole- 
cats to tbeir holes. I would not like to 
question the integrity and conscientious- 
ness of any judicial act on his part. 

But the best of men may err, and some 
of our ablest nisi priu$ judges make the 
grievous political error of confounding 
what they consider their personal and 
civic obligations with their official functions. 



The jury system may or may not be a 
perfect device in the administration of jus- 
tice; some excellent judges and many more 
super-excellent citizens have long since 
argued its obsolescence. But it remains, 
in law, a fixed institution, and every court 
is bound to respect the clear distinction be- 
tween the sphere of the judge as the ad- 
ministrator of the law and that of the jury 
as the arbiter of disputed facts. When- 
ever an issue is submitted to the jury it is 
conceded that there is some question which 
the jury alone can determine. The judge 
may — and in some cases ought to — go so 
far as to express his opinion of the evi- 
dence and what the verdict ought to be; 
but if he transgress the line and under- 
takes to usurp their function by compelling 
their verdict, he will be very speedily re* 
versed by a higher court. 

We submit, then, that when a court 
feels bound to submit a question to the 
jury, it should feel equally bound to abide 
by their decision of the question submitted; 
and when it contemns it, publicly de- 
nounces it and undertakes to punish " 
jurymen, without trial, because the court 
takes a different view of the question from 
the jury, the judge himself is guilty of 
lawlessness; he sets an example of disre- 
spect for the ordained legal tribunals 
which will return ten-fold to plague him. 

The jury is just as much an integral 
and essential part of our system of admin- 
istering law as the judge. This is particu- 
larly so in criminal cases. In its sphere it 
is co-ordinate, and even supreme. It 
makes mistakes; so do judges. It is rarely 
corrupt; sometimes prejudiced; occasionally 
misled; so are judges. In the main its 
conclusions are right; no more can be said 
for the judges. 

Under our system, the judges are largely 
responsible for the character of the jurors; 
under an ideal system, they should have 
nothing whatever to do with their selec- 
tion; better results are, however, reached 
as it is. If, from observation of the con- 
duct, of the make-up," and even of the 
conclusions reached in individual cases, 
the judge is convinced that certain men on 
the panel are unfit for jury service, he is 
quite justified in having them quietly 
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dropped from the list of eligibles ; " but 
• he has no right — and it is a vicious abuse 
of power for him — to publioly impale a 
number of the panel when the verdict does 
not suit the judge, or to^' debar " a dozen 
members of it from all future jury service 
because they brought in a verdict contrary 
to the judge's expectation or even to his 
sense of right. 

In fact, it is not within the power of a 
judge to impose any such general disqual- 
ification or perpetual exclusion. His pub- 
lic pretence of doing so is as empty as it is 
disorderly. If a lawyer, disappointed at 
a judge's charge or his trial of a cause, 
should in open court denounce him as unfit 
to sit and serve on the Bench, or, if cha- 
grined at the verdict of a jury, he should 
arraign the members and publicly stigma- 
tise them in court, he would speedily be 
punished for contempt. And yet such 
conduct on the part of a member of the 
Bar would be quite as proper as (and far 
less of a scandal upon the administration of 
justice than) like conduct by a judge. 

If the jury system has outlived its use- 
fulness, abolish it. If unfit men get their 
names into the jury wheel, reform the ad- 
ministration of the system — the judges 
already have great power in this direction. 
But let us not have the unseemly spectacle 
of one branch of the judicial tribunal pub- 
licly railing at the other, or presently there 
will be recrimination, and the public will 
be led to lose faith in both. 

Least of all is it seemly in courts and 
judges to sow the seeds of popular distrust. 
It is for them to strengthen, not to shake, 
confidence in the established processes of 
the law. 

In the historic English trial of Penn and 
Mead, it will be remembered, the jury was 
polled and every man answered, firmly, 
" Not guilty." The court, to whom the 
verdict was distasteful, immediately fined 
the jurors for contempt, and in default of 

Sayment committed them to Newgate, 
'he history of English liberty for over 
two centuries has echoed with blame of 
these judges and praise for these jurors. . • 
There is an old and homely maxim 
which has come down from the classics, 
and which, being translated, means Let 



the shoemaker stick to his last " — which, 
being expanded, becomes the great consti- 
tutional principle that keeps strictly apart 
the coordinate branches of our government. 

It would be impolite and might sound 
spiteful for a jury to say to a judge, 
*^Mind your own business." But wise 
men have grown rich by following that 
policy, and judges can tread no surer paUi 
to fame. 

Lawter. 

Lancaster, Pa., 1906. 



A Lost Dog. 

Thb following advertisement was recent! j 
inserted in the local papers by a prominent 
member of the Lancaster Bar as soon as he 
had escaped from the dog and that animal 
had been safely locked in his back office by 
his office associate. An honest man's the 
noblest work of God : 

Found — A small, white Spits dog. 
The owner may call upon the undersigned 
finder and prove his right to the same by 
identifying the beast.'' 



He — That lawyer seems to be a very 
intimate friend of yours ? 

She — Yes; he was best man at my 
divorce proceedings? — Yonken State9- 
man. 



0. C. ADJUDICATIONS. 

By Judge Smith. 

Monday, January 15, 1906 : 

Mary A. Landers, Salisbury. 

Catharine Tyson Manuel, Columbia. 

Patrick McCabe, City. 

Thursday, January 18, 1906 : 

Henry C. Burk, City, $869.94. 

Henry M. Gochenaur, E. Hempfield, 
$28,866.27. 

Moses Geisenberger, City, $160,558.27. 

Andrew M. Kurtz, W. Hempfield. 
$297.15. 

Robert T. Knox, Manor, $189.88. 

Henry Jackson, City, $1,919.86. 

John D. Hershey, City, $842.88. 
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C. p. OP LANCASTER COUNTY. 

Wm. H. McLauffblin to use of Oharles Tola 
ft Oo. TS. H. S. Qraybill. 

Lien of judgmentB — J««ue — Fraud — 
Innocent party — Act of April 20^ 
1846, Sec. iS. 

IJDder the Act of April 20, 1846, Seo. 2. P. L., 
411, the facts in dlspate ooDDeoted with the 
distribation of the pioceedB of a sheriff's sale 
in order to warrant the coart in fi^ranting an 
Issne must be material, and the issue should be 
refused where the faots in dispute could not 
affect the distribution. 

Where one of two innocent parties must 
suffer, he must bear the loss whose nen^lect or 
Uohes has caused it. 

A petition will not be granted for an issue to 
prove fraud in a Judgment in the distribution of 
the proceeds of a sheriff's sale of real estate, 
where, if it was fraudulent, a loss would be 
thrown on a lien creditor innocent of fraud to 
the relief of the petitioner who was also inno- 
cent of fraud but whose laches occasioned the 
situation from which he asks relief. 

January Term, 1904. No. 969. 
Fi.fa. August Term, 1905. No. 27. 
Rule to pay proceeds of sheriff's sale 
into court and grant issue. 

T. B. Holahanj for rule. 

Willis Q. Kendigy contra. 

January 6, 1906. Opinion bj Hass- 
LBB, J. 

The facts appearing in the petition and 
answer and on the record of the judgments 
in the Prothonotary's office are that on 
March 80, 1903, the defendant confessed a 
judgment to his wife, Annie D. Graybill, 
for the snm of $1180.00, which was entered 
on April 25, 1903, to April Term, 1903, 
No. 114. On April 2, 1908, the defend- 
ant gave a judgment note or bond to the 
trustees of Garfield Castle, Knights of the 
Golden Eagle, No. 76, of Lititz, Pa., who 
are the petitioners in this proceeding for 
the snm of $200.00, upon which judgment 



was entered on May 1, 1908, to April 
Term 1908, No. 152. On April 6, 1904, 
abont a year afterwards, defendant pnr- 
chased from W. H. McLaughlin leaf to- 
bacco to the amount of $525.00. Pre- 
sumably knowing the state of the record 
as to judgments against the defendant, the 
said Wm. H. Mcl^iughlin agreed to accept 
a judgment note in payment of the to- 
bacco, providing the defendant's wife, 
Annie D. Graybill, would give the judg- 
ment to be entered on said note priority 
over her judgment. This she agreed to 
and did do. The judgment note of Wm. 
H. McLaughlin is for $525.00, was given 
on April 5, 1904, and judgment entered 
on it on April 5, 1904, to Jan. Term, 
1904, No. 969. It was subsequently as- 
signed to Charles Tole & Co., who issued 
execution thereon and sold defendant's 
real estate. The amount realized from 
such sale, less costs and expenses, is 
$540.56, not enough to pay the judgment 
and interest of Charles Tole k Co. in fuU. 

The petitioners allege in their petition 
that the judgment eiven to Annie D. 
Graybill was given for the purpose of 
hindering and delaying them in collecting 
their judgment, and also for the purpose 
of cheating and defrauding them out of 
their money. This they claim to be a 
fact material in distributing the money 
realized from the sale of defendant's prop- 
erty, and ask us to grant an issue to try 
it and to rule the money into coart. The 
rale, which we are now about to dispose of, 
has been allowed to show cause why this 
request should not be granted. 

The Act of 16 June, 1886, Section 87, 
P. L. 777, provides, where any fact con- 
nected with the distribution of money 
arising from the sheriff's sale is in dispate, 
the Court shall direct an issue to try the 
same. The Act of 20 April, 1846, Sec 
tion 2, P. L., 411, directs how the issue 
shall be granted. It also provides that the 
facts in dispute must be material, that their 
nature and character shall be set forth in 
the affidavit, and that the Court shall de- 
termine whether such issue should be 
granted. 

In Sender's Appeal, 57 Pa., 498, it is 
ruled that an issue should be refused 
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where the fact in dispute coold not aifect 
the distribution. In Benson's Appeal, 48 
Pa., 159. it IS said that if the issue most 
necessarily prove unavailin|i;, the Court 
would not be bound to ji;rant it, for tbe law 
does not require vain tbinfi;8. In Martin's 
Appeal, 97 Pa., 85, it is ruled that an ap- 
plication for an issue is properly refused 
where the applicant could not recover a* 
portion of th« fund for distribution, even 
if all the facts alleged by him are found in 
his favor upon the trial of the issue. To 
the same effect see Moore v$, Dunn, 147 
Pa., 859. 

In McDaniel V8. Haley, 1 Miles, 858, it 
is decided that the issue granted must be 
restricted specially to the matter in dis- 
pute as it appears in the affidavit. The 
whole subject of the distribution is not to 
be compriiied in the issue. 

The queiition for us to pass upon, there- 
fore, is, whether if the judgment given to 
Annie D. Graybill is fraudulent and was 
given to hinder and di'lay the petitioners 
in collecting their jud>£ment and for the 
purpose of cheating and defrauding them 
out of their money it would benefit the 
petitioners in distributing the fund in the 
hands of the sheriff. If it were a question 
between the petitioners and Annie D. 
Grayhill, who must have been a party to 
the fraudulent transaction, there could be 
no doubt that it wouhl benefit the peti- 
tioners, but the question is between the 
petitioners and Charts Tole & Co., both, 
so far HA the petitionr>rs show, innocent of 
any wron^^doin;^ or knowledge of wrong- 
doing. One or the other of these innocent 
parties muse puffer, whatever dii^position is 
made of this rule. In such case the well 
known rule applies, where one of two inno- 
cent parties must suffer, he must bear the 
burden or loss whose acts or neglect or 
laches has been the occasion of the suffer- 
ing. WetheriU's Appeal, 8 Grant, 281. 
MundorfT vs. Wickersham, 63 Pa., 87. 
Jeffers vs. Gill, 91 Pa., 290. 

The petitioners obtained their judgment 
note on April 2, 1903, but neglected to 
enter judgment on it until May 1, 1903. 
Judgment was not entered on the alleged 
fraudulent judgment note of Annie D. 
Gray bill until April 25, 1903, or more 



than three weeka after petitioners could 
have entered the judgment on their note. 
This laches or neglect of petitioners there- 
fore made it possible for the judgment of 
Annie D. Graybill to become a lien, prior 
to their lien, on defendant's real estate. 

The entry of judgment of Annie D. 
Graybill was notice to the petitioners of 
the existence of such a judgment. If it 
was fraudulent and given to hinder and 
delay or cheat and defraud the' petitioners, 
it was their duty to act promptly to have 
it stricken from the record, or, at least, to 
assert their rights against it. Again they 
neglected to act, and nearly a year after- 
wards Wm. H. McLaughlin, depending 
upon the correctness of the record as to the 
order of liens against defendant's real 
estate, sold goods to the defendant, taking 
the place of the first lien, Annie D. Gray- 
bill's judgment, to the amount of the goods 
sold in payment of the same. The neglect 
or laches of the petitioners in these two 
particulars, namely, first, in delaying entry 
of their judgment, and, second, in delaying 
to assert their rights against the alleged 
fraudulent judgment, is what led Wro. H. 
McLauishlin to give credit, and Charles 
Tole k Co. to accept a transfer of the 
claim of said Wm. II. McLaughlin, and 
therefore if either they or the petitioners, 
must suffer, it must be the petiti«>ners, fur 
it was due to their neglect or laches that 
Wm. H. McLnughlin and Charles Tole & 
Co. are placed in their present position. 

Even though the issue asked tor, there- 
fore, were granted, and on its trial was 
found in favor of the petitioners, it would 
not benefit them in distributing the fund in 
the sheriffs possession. The rule granted 
to show cause why it should not be granted 
and the money paid into court is therefore 
discharged. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 
McOardell vs. HUton (No. 2). 

Justice^ 8 procedure — Service — Hearing 
—Time of— Ad of March 20, 1810^ 
See. P. L., g08. 

In estimatiog the four dayn which must elapse 
between the service of a mm^^istrate^s summons 
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and the day of the hearing, the day of the ser- 
▼ice moBt be omitted. 

November Term, 1905. No. 45. 

Oertiorari. 

[See «Mjpra, 66.] 

2>. F. Magee^ for certiorari.. 

Cha%, Bakety contra. 

Janaary 6, 1906. Opinion by Ha88- 
LSR, J. 

The first exception filed to the proceed- 
ings of the justice fn this case is, that the 
Bommons was not served in time. The 
judgment by default was entered on Octo- 
ber 12, 1905, and the summons was served 
on October 9, 1905. The Act of the 20th 
of March, 1810, sec. 2, P. L. 208, pro- 
vides that the summons must be served at 
least four days before the time of hearing. 
In Killian V9. Rishell, 22 Lanc. Law 
Revibw, 79, we held, on the strength of 
the authorities therein cited, that, in com- 
puting time under this Act of Assembly, 
the first day is to be excluded. Following 
this rule in the present case, we find that 
the summons was not served four days 
before the time of hearing, and, therefore, 
not in time to give the justice jurisdiction 
to render a judgment by default, and we 
mast accordingly sustain this exception 
and set aside the proceedings of the 
justice. 

Proceedings set aside. 



^tturhr Session^. 



Q. 8. OP LANCASTER COUNTY. 
Commonwealth vs. Bill Nichols. 

Larceny — New Trial — After-discovered 
evidence, 

A defendant who was convicted of larceny on 
the oDOorroborated testimoDyof the proseoator, 
which he contradicted, will be allowed a new 
trial on aoconnt of after- discovered eTidence 
that the prosecutor had told two other persons 
that the defendant had not committed the 
larceny. 

In order to justify courts in granting new 
trials on the ground of after discovert evi- 
dence, such evidence must go to the merits of 
the case, and not be merely corroborative or 



cumulative, and must be such as would likely 

g rod ace a di£ferent verdict, and could not have 
een discovered by reasonable diligence before 
the trial. 

September Sessions, 1905. No. 67. 

Indictment No. 88, for larceny. 

Rule for a new trial. 

J7. M. Houser and Coyle ^ Keller ^ for 
rule. 

John E. Malone and J. W. Brown^ 
district attorney, contra. 

January 6, 1906. Opinion by Hass- 
LER, J. 

The prosecutor, Gus Blanos, and the 
defendant, Bill Nichols, met, on January 
24, 1905, about ten o'clock P. M. on the 
bridge between Columbia and Wrights- 
ville, and both testified that a fight took 
place between them. The prosecutor also 
testified that the defendant robbed him of 
Twenty-five Dollars, which he took from 
the pocket of his pantaloons. This was 
the only testimony of the robbery, and 
though the defendant denied it, the jury, 
on September 15, 1905, found the defend- 
ant guilty as indicted. 

Since the trial it has been learned by 
defendant's counsel that the prosecutor 
made statements which, if true, show that 
what he testified to at the trial as to the 
robbery is not true. It is claimed that in 
May, 1905, he told John Speros that the 
defendant did not steal any money from 
him, but that he, the prosecutor, only said 
80 in order to have him caught and sent to 
jail. That in February, 1905, the prose- 
cutor told Peter Binios that he only said 
that the defendant stole his money because 
he was awful mad and would like to put 
him, the defendant, to jail for a long time. 
Both John Speros and Peter Binios testi- 
fied in the depositions taken on this rule 
for a new trial, that the prosecutor said 
these things to them. It was also shown 
that the defendant did not know and could 
not have obtained this information by the 
exercise of reasonable diligence before the 
trial. 

This testimony we think meets all the 
requirements whichltestimony must meet in 
order to justify courts in granting new trials 
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on the ground of after-discovered evidence. 
It has been discovered since the former 
trial. It could not have been discovered 
by the exercise of reasonable xlili^ence. 
It is not corroborative or cummulative testi- 
mony, it ^oes to the merit of the case, and 
would likely produce a different verdict 
from that which the jury found at the trial. 
Wo therefore make absolute the rule for a 
new trial. 

Rule made absolute. 



Q. 8. OF LANCASTER COUNTY. 
Commonwealth vs. Rnfos Lawyer. 

Complaint on itiformation — Sufficiency 
of- 

A oomplafnt based on information received 
will not Bupport. an indictroent uu'esfl it slatep 
tbe belief of the coniplaiDHiit in the information 
rei eived or the character and source of bis in- 
formal ion. 

September Sessions, 1905. No. 198. 

Motion to quash indictment. 

27". M. Houser^ for motion. 

J. jBrott^n, district attorney, contra. 

January 6, 1906. Opinion by Hass- 

The indictment in this case is based upon 
a complaint made before an Alderman of the 
City of Lancaster on information received. 
It does not set forth the belief of the affiant 
in the information received, nor the char- 
acter or source of such information. 

The Declaration of Rights, Article 1, 
Sec. 8, of the Constitution of Pennsyl- 
vania, declares that " no warrant ... to 
seizA any person or things shall issue . . . 
without probable cause supported by oath 
or affirmation." In Commonwealth vs. 
Roland, 18 Lanc. Law Review, 25, this 
Court (Judge Landis delivering the opin- 
ion) held that this provision of the Decla- 
ration of Hights was not complied with 
when the complaint was made on informa- 
tion received, unless it stated the belief of 
the complainant in the information received, 
or the character and source of his informa- 
tion ; as, otherwise, there was no probable 
cause upon which to issue the warrant, and 
an indictment found on such a void com- 



plaint should be quashed. See, also God- 
ner vs. Commonwealth, 8 Binney, 88; 
Commonwealth vs. Smith, 185 Pa., 553 ; 
Commonwealth vs. Clement, 8 D. B., 705; 
Commonwealth vs. Schall, 5 York, 187. 
The motion to quash the indictipent is, 
therefore, sustained. 
Indictment quashed. 



Q. 8. OF LANCASTER COUNTY. 
Commonwealth vs. Charles Smith. 

ffortte ihief-^ Itrward — Act of March 

16, mi, F. X., 90. 

Causinfr a home thief to be apprehended is 
not 8utticieDt to eDtitle one to the rewaid pro- 
vided by the Act of 1821. He must have pur- 
sued and app*'ebended him. 

Where a claimant get forth in his petition that 
he **did pursue and apprehend or cause to be 
apprehended " a horse thief, and an answer is 
tiled denying that he pursued and appre- 
hended " the horse thief, the claim can not 
be allowed in the absence of evidence. 

September Sessions, 1905. No. 119. 

Claim of Walter G. Bushong for re- 
ward. 

J. Roland Kinzer, for claimant. 

N. Franklin Hall, county solicitor, 
contra. 

January 6, 1906. Opinion by Hass- 
LGR, J. 

It appears, from the complaint and re- 
turn in this case, that, on July 17, 1905, 
Adam S. Uersbey made complaint, for 
horse-stealing, against one, Charles Smith, 
to whom he had hired a horse on July IS, 
1905. A warrant was issued to William 
Titus, a constable, and, on August 14, the 
constable brought Charles Smith before 
the alderman. The case was returned to 
Court. The defendant pleaded guilty, and 
was sentenced to the Huntingdon Reforma- 
tory. 

The Act of Assembly of the 15th of 
March, 1821, P. L. 90; provides, that 

Whosoever . . . shall pursue and appre- 
hend any person who shall have stolen any 
mare, horse or gelding, . . . shall be en- 
titled to the reward of twenty dollars for 
apprehending the person,*' etc. The peti- 
tioner claims to be entitled to this reward, 
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and, in his petition, says that he *^did 
porsne and apprehend, or oause to be ap- 
prehended, the said Charles Smith." The 
County Commissioners of Lancaster county 
have filed an answer, under oath to the 
petition, denying that the said petitioner 
" pursued and apprehended " the said 
Charles Smith ; but on the contrary, the 
said Charles Smith was pursued and appre- 
hended by William Titus, a regularly 
elected constable of the City of Lancaster, 
Pa., upon a complaint made by Adam S. 
Hershey, . . . and upon a warrant," etc. 

The burden of showing that he is entitled 
to the reward is on the petitioner. It is 
necessary for him to show that the aver- 
ments of his petition, as to pursuing and 
apprehending the said Charles Smith, are 
true, either by dispositions or testimony, as 
they are denied in the answer of the 
County Commissioners. Having failed to 
do this, we cannot make an order for the 
payment of the reward, as he asks us to do. 

It is true that the answer of the County 
Commissioners does not deny the averment 
of the petitioner that he caused the said 
Charles Smith to be apprehended. Caus- 
ing a horse-thief to be apprehended, how- 
ever, is not suflScient to entitle one to the 
reward. He must pursue and apprehend. 
Commonwealth v$, Anderson, 6 Kulp, 802; 
Commonwealth vs. Fisher, 5 York, 103 ; 
Walker's Application, 9 D. R., 121; Com- 
monwealth vs. Edwards, 14 Tork, 22 ; 
Commonwealth vs, Koifroth, 21 Lanc. 
Law Rbview, 397. 

We therefore discharge the rule granted 
to show cause why the reward should not 
be paid to the petitioner. 

Rule discharged. 



Q. 8. OF LANCASTER COUNTY. 
In re Road in Strasburg Townsliip (No. 1). 

Attachment for failure to open road. 

An attaohment will uot be allowed against 
tapenrisors for not opening a road ordered by 
ooort to be opened, where the season was not 
faTorable for beginning the work when the 
order was issoed and proceedings are pending 
to Tacate the same. 

Road Minute, 480. Docket 23, page 5. 



Petition for attachment against super- 
visors. 

J. W. Denlingery for petition. 

H. Edgar Shertz, contra. 

September 23, 1905. Opinion by 
Hassler, J. 

The proceedings to open this road were 
confirmed on the 20fii of September, 1904, 
and an order was issued to the Supervisors 
of Strasburg Township to open the road. 
They failed to open the road, and this pe- 
tition was presented asking us to attach 
them for disobeying this order. In their 
answer they set forth that the road is an 
old private road and can be used ; that the 
order wasdeliveied to them late in the fall, 
and by reason of the peculiar work which 
had to be done on the rond, it was not 
feasible to begin the work until Spring; 
that in the spring of the year they were 
notified by one of the auditors not to begin 
the work, as, in his opinion, the majority 
of the original petitioners were opposed to 
opening the road and intended to ask the 
Court to vacate the same ; that a petition 
was taken out and was signed by a major- - 
ity of the original petitioners, and they 
were advised by counsel that it was not 
proper for them to expend the money of 
the township in opening the road, pending 
these proceedings. Since the answer was 
filed, a report has been presented to this 
Court recommending the vacation of the 
road. 

In Sheik's Pond Road, 5 C. C. 860, 
supervisors were acquitted because they 
failed to obey an order of the Court to 
open a road when there were proceedings 
pending to vacate the same. Trickett on 
Pennsylvania Road Law says, page 279, 
that the Court will consider the circum- 
stances, that may make delay in obeying 
the order to open the road, reasonable, 
such as weather and other diflSculties. 
And on page 282 he says, that the pen- 
dency of proceedings to vacate a road 
would justify the supervisors in delaying 
the opening of the same. 

We do not think the supervisors here 
intentionally disobeyed the order of the 
Court, but that the season of the year 
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when the report was confirmed and the 
order to open issued, and the notice that 
was served upon them followed up as it has 
been by a petition to vacate, signed by a 
majority of the original petitioners, and a 
favorable report of viewers thereon, was 
some excuse for their delay, and we there- 
fore discharge the rule for an attachment. 
Rule discharged. 



Q. 8. OF LANCASTER COUNTY. 
In re Boad in Strasburg Township (No. 2). 

Road views — Notice — Waiver of — JKr- 
depfiom — Drafts-Act of June 13^ 
18S6, Sec. 19. 

Adjacent land owners who attend a road 
view either in person or by counsel thereby 
waive their right to object to failure to give 
them notice of the meeting as required by local 
rules of court. 

Notice of the meeting of viewers is sufficient 
under rules of court if served on the mother 
of an adjacent land owner with whom the latter 
resided, while said owner was temporarily out 
of the county. 

Such notice need not be served under said 
rules on non residents of the county. 

Such notice is for the personal benefit of the 
land owners, and if they choose not to take ad- 
vantage of their failure to receive it no one else 
can d;» so. 

Counsel who files exceptions to a report of 
viewers must name the parties for whom he 
acts, and can not claim to be acting for parties 
not named. 

A plot or draft accompanying a report of 
viewejs is sufficient thou^^h made by some one 
not a viewer if adopted and approved by them. 

It is not necessa'-y to attach a plot or draft to 
a report of viewers in proceedings under 8 -ction 
19 of the Act of 18 June, 1888, P. L., 668, for 
the vacation of a road laid out but not opened. 

Road Minute 480. Dockej; 23, page 5. 

Exceptions to report of viewer. 

J. Denlinger^ for exceptions. 

H. Edgar Shertz^ contra. 

January 6, 1906. Opinion by Hass- 
LER, J. 

The first four exceptions are that the 
notice of the meeting of the viewers, re- 
quired by rule of court to be given to all 
persons who own land along the proposed 
road, was not given to four such persons, 
viz: Bertha Brackbill, Carl Braekbill, Ira 
Brackbill and John Brackbill. They are 



four of the eight children of John H. 
Brackbill, deceased, who inherited from 
their father, as tenants in common, a farm 
adjacent to said road. Two of the four, 
namely, Carl and Ira Brackbill, were 
present at the meeting of viewers. One of 
the four, namely, John Brackbill, does not 
reside in Lancaster County, he being a 
resident of Berks County. The other one 
of the four, namely. Bertha Brackbill, is a 
resident of Lancaster County, but was on 
a visit out of the state for some time, and 
returned but a few days before the meeting 
of the viewers. Notice of the meeting of 
the viewers was served on Eustace Brack- 
bill, who was and is the occupant of the 
land in question. He is a brother of the 
four persons named above and one of the 
owners in common of the tract of land 
upon which he resided. The exceptions 
have been filed by "J. W. Denlinger, 
counsel for Elias Brackbill and others, 
exceptants." 

Section 5 of Rule 9 of this court is as 
follows: "In all cases of views . . . 
when the road is laid out over the improved 
land of a person, the person occupying 
such land or the owner thereof, if residing 
in the County of Lancaster, and such resi- 
dence can with ordinary diligence be as- 
certained, shall receive five days' notice of 
the time and place of meeting of viewers." 

It was not necessary, under this rule to 
serve notice on John Brackbill, as he was 
not a resident of Lancaster County. 

The object of the rule, requiring notice 
to be served on land owners, is to enable 
them to be present at the view that their 
land will not be injured by the action of 
the viewers without giving them an oppor- 
tunity of being heard. Carl and Ira 
Brackbill waived the failure to give them 
notice by voluntarily appearing at the view. 
In re Road in Mt. Joy Township, 18 L. 
L. R. 883; North Hopewell Township 
Road, 6, York, 10 ; Lower Merion Town- 
ship Road, 8 D. R. 581. 

The report shows that notice was served 
on Bertha Brackbill. It appears she was 
away from her home, out of the state, 
until a few days before the meeting of the 
viewers. The person who served the 
notice, in his testimony, says that he left 
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Dotioe for her, at her residence with her 
mother, with whom she resided, of the 
meeting of the view. This is all the notice 
that the role of court requires. 

There is an additional reason why we 
cannot sustain these four exceptions. It 
is that those whom, it is claimed, did not 
have notice of the view are not here com- 
plaining. The notice required by rule of 
court is for their personal benefit, and if 
they choose not to take advantage of their 
failure to receive it, no one else can do so. 
Nanticoke Borough Street, 4 Kulp, 513 ; 
Clinton Township Road, 3 C. C. 170; 
Pennsburg Alley, 10 L. L. R. 7. Counsel 
who filed exceptions, signed as counsel for 
Elias Brackbiil and others, and, on the 
argument of the case says he was acting 
for these four people. He must however 
name the parties for whom he files excep- 
tions at the time he files them, and cannot 
afterwards claim that he is acting for some 
one else. la re Clinton Township Road, 
8 C. C. 170. In re Road in Ephrata 
Township, 19 L. L. R. 15. He also 
Btated at the argument of the case that he 
was present at the view. If he represented 
these four people, who he claims did not 
receive notice, and appeared at the meet- 
ing of the viewers, he waived their not 
having received notice for the reasons 
which we have given above. We there- 
fore dismiss the first four exceptions. 

The fifth exception is al<<o without merit. 
It is that the plot or draft accompanying 
the report of the viewers is not that of the 
viewers appointed by said Court for the 
purpose of vacating said road, the surveyor, 
Calvin Cooper, appointed as one of the 
viewers, having made no survey of the 
road proposed to be vacated, and the draft 
accompanying said report is a copy of one 
obtained from other sources. 

This proceeding is under section 19 of 
the Act of 13 June, 1836, P. L. 558, for 
the vacation of a road laid out but not 
opened. A plot or draft is not necessary 
to be attached to a report of viewers in 
such proceeding. Road in Jackson Town- 
ship, 9 Pa. 85. There is, however, a plot 
or draft attached to the report in this case, 
and it is admittedly a correct one. That 
it was made by some one else and ap- 



proved by the viewers and attached with 
their consent, even though a draft is neces- 
sary, is sufficient. New Hanover Road, 
18 Pa. 220. The Act of May, 1889, P. 
L. 129, makes no change in the duties of 
viewers. We must therefore dismiss this 
exception. 

All exceptions are therefore dismissed 
and the report confirmed absolutely. 



Duty to Disturb Oongregation. 

Thb prosecution of a strict member of 
the church and a man of most exemplary 
deportment for disturbing the congrega- 
tion while engaged in divine worship, by 
his singing, was the subject with which the 
court had to wrestle in the case of State 
v$. Linkhaw, 69 ^. C, 214. The report 
shows that the effect of the singing was 
to make one part of the congregation laugh 
and the other road; that the irreligious and 
frivolous enjoyed it as fun, while the ser- 
ious and devout were indignant.'' It was 
shown that the disturbance was so great 
that the i)reacher in one instance declined 
to sing the hymn announced, that the pre- 
siding elder had refused to preach in the 
church on account of such disturbance, and 
that, after a sermon of especial solemnity, 
a leading member of the church had on one 
occasion gone to the defendant and spe- 
cially requested him not to sing at that 
time, and in this instance he refrained. 
But that, although the church members 
and authorities had on many occasions ex- 
postulated with him, he persisted in sing- 
ing, and declared that he would worship 
his God, and that as a part of his worship 
it was his duty to sing." He was found 
guilty. But the case went to the Supreme 
Court of the State, where it was held that, 
as he had no intention or purpose to dis- 
turb the congregation, but was conscien- 
tiously taking part in the religious ser- 
vices, he was not guilty« notwithstanding 
the fact that a disturbance resulted. Thus, 
again, was religious freedom established. 
— Case and Comment, 
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Fate. 

Josephns was a oarefal man, 

And learned in the Law. 
He drew his will and testament, 

He thought, without a flaw. 

" And to the child," the paper read 

" My wife expects anon, 
I leave one-half of mj estate, 

Provided it's a Son. 

But' if said child, and who can tell, 
Should be a little Daughter, 

I will nQt leave her half, but I 
Devise her just one-quarter." 

The residue, and barn, and house, 
He then bequeathed unto his spouse. 

Josephus died, his widow cried 
And prayed, " Forgive his sins." 

And then there came — Oh, what a shame! 
That child, — and it was twins. 

— Qreen Bag, 



The Husband, the Wife and the Bat Trap. 

Police Justice Rochford of Buffalo has 
laid down an important ruling which will 
no doubt be duly cited in future treatises 
upon domestic relations. Joseph Schultz, 
according to his own story, was a much 
abused man. * Nightly upon retiring would 
the melodious jingle of the nicklcs, dimes, 
quarters and halves (not to mention pen- 
nies) gladden his ears as he hung his 
trousers over the back of the chair. But 
ere morning^s light Mr. Schultz's riches 
had taken unto themselves wings. 

Now, sometime ago, it was held, but 
just where we do not recall, that in ab- 
stracting the contents of a husband's pocket, 
the wife was acting within her time-hon- 
ored prerogative, nor was there any statute 
in such case made and provided, nor any 
principle enunciated by the court which 
would forbid her so to do. Mr. Schultz, 
however, either did not have this in mind, 
or else, basely determined to evade the 
law, for it is shown that he secretly, delib- 
erately, intentionally and with malice afore- 
thought, put a rat trap in one of the pockets 
of the aforesaid trousers before he went to 
bed. The evidence also discloses that as 



the cold, gray dawn came stealing into the 
Schultss* apartments, there was a gentle 
click followed by a conversation between i 
Mr. and Mrs. Schultz, which so far as ap- 
pears, was not conducted in accordance I 
with the amenities required of a perfectly 
ordered household — Exchange. 



My Old Woman to Have All so Long as She 
is My Widow. 

A North country miner, seventy-three 
years old, visited a lawyer to make his 
will. The old man's property consisted of < 
two small cottages which had cost him 
JC150. The lawyer asked him how he 
wished to dispose of it. 

Ma auld woman is to hev it all so long 
as she's ma widow ; after that, bairns to 
have all," said the client. 

** What age is your wife ? " asked the [ 
lawyer. 

" Seventy- two," was the reply. 
And how long have you been mar- 
ried ? " was the next question. 

** Over fifty years," was the reply. j 
The lawyer suggested that in the ciroam- 
stances he should let his wife'have the little I 
property during her life, whether she re- 
mained a widow or not. j 
Aa winnot ! Aa winnot ! " exclaimed ! 
the old man. ^ Aa'll hev me aan way ! " I 
But surely," expostulated the solid- j 
tor, you don't expect an old woman, oow ' 
over seventy-two, would ever dream of 
marrying again ? " 

The miner looked the lawyer full in the 
face and answered very solemnly: 

Well, sonny, there's na knowing what 
young chaps like yourself will dae for 
money." — London Tid-Bits, 



It is told of a famous Irish lawyer who, 
notwithstanding the comfortable income de- 
rived from his practice, always managed to 
spend about twice as much, that on one oc- 
casion he took the chief justice to see his 
new house in Dublin. " Don't you think," 
he said with a complacent glance at the 
handsome furnishings around him, that I 
deserve great credit for this?" "Yes," 
responded the judge, "and. yon appear to 
have got it." 
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C. p. OP LANCASTER COUNTY. 
Eflhleman vs. Rankin. 

Boundaries of real estate — Evidence of. 

In asoertainiDg bouDdaries of real estate 
where there ai-e actual lines of demarcation the 
compass and ohaio are do more than instru- 
mcDts to poiut tbem out. Where they are not 
found the results obtained by actual survey are 
next best evidence of their location. 

Where two parties bought from the same 
ffrantor adjoining tracts of land and an old 
fence on the ground was surveyed as the line 
between them, one of the parties cannot seven 
years afterwards claim a different line as estab- 
lishing by the courses and distances in his deed. 

December Term, 1903. No. 5. 

Rule for a dow trial. 

Z>. Mc Mullen and B. F. Davis j for 
defeDdant and rule. 

W. U. Hensel and 7. G, Arnold^ 
contra. 

January 18, 1906. Opinion by Hass- 
LBB, J. 

Ten reasons are assigned why a new 
trial should be granted in this case. The 
third reason is that The verdict is against 
the law and the evidence." We will dis- 
pose of this reason first, as the reasons 
which we give why we do not think a new 
trial should be granted on it, will contain 
our reasons for the same disposition of the 
other nine. 

The statement contains two causes of 
action. First, that the defendant built a 
line fence over and upon plaintiff's land, 
and, second, that the defendant caused 
water to run upon the plaintiff's land. The 
case was tried on both causes without ob- 
jection on the part of the defendant, and 
no objection is made to this joinder of 
actions in the reasons for a new trial. No 
objection is raised to anything arising 
from the second cause of action. It is 



only contended that the verdict for the 
plaintiff in the first cause of action should 
not be allowed to stand. 

The uncontradicted facts, proven by one 
or the other, and in some cases by both 
parties, all of which are uncontradicted, are: 

That in 1893 the plaintiff and defendant 
each bought a farm located in Martic Town- 
ship, Lancaster County, Pa., from the es- 
tate of Eli Eshleman, deceased. The 
farms adjoin, and the southern end of the 
boundary line between them is described 
in each of their deeds as south eight de- 
grees east, 121-^ perches in length. The 
courses and distances were ascertained by 
a survey and draft made by Caspar Hiller 
in 1892. At the time of the survey there 
was an old fence along the line. Caspar 
Hiller is dead, but the two men who 
helped make the survey, namely, Jacob 
Eshleman and Elmer Hemperly, both 
testified that the line was run along this 
fence, and that the fence was on the line. 
About the time defendant purchased his 
farm he erected a new fence on the line of 
the old one and permitted it to stand for 
seven years. He then tore it down and 
built a new fence on the line given to him 
by a surveyor, who ascertained the line 
from the courses and distances in the deed. 
This new fence is from 1 to 8 feet, over 
and upon the land which, according to the 
old fence, is part of plaintiff's farm. 

We may concede that if the courses and 
distances mentioned in the deed conclude 
the parties as to the location of the line 
between the two farms, there was nothing 
to submit to the jury, and the verdict on 
this cause of action is therefore against the 
law and the evidence, and should not be 
permitted to stand, but if the courses and 
distances mentioned in the deed do not so 
conclude the parties, then the verdict is 
according to the law and the evidence, and 
in the absence of error in submitting the 
case to the jury, no new trial should be 
granted. 

In Blasdell vs. Bissell, 6 Pa., 258, where 
no marks or boundaries on the ground were 
mentioned in the deed. Chief Justice Gib- 
son lays down the rule as follows: ^'Where 
there are actual lines of demarcation, the 
compass and chain are no more than instru- 
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ments to point them out. Where they are 
not to he found, the results obtained bj 
actual survey are the next best evidence 
of their location. . . . Carelessness of 
chain carriers, roughness of surface, varia- 
tion of the compass, imperfection of the 
instrument, unskillfulness in the use of it, 
and other causes not to be enumerated, 
inevitably produce, in every instance, more 
or less uncertainty of result; and if we 
suffered ourselves to be governed by the 
compass and by measurement, collisions 
would be incessant." In Rook vs. Greene- 
wald, 22 Sup., 641, the Superior Court, 
Justice Morrison delivering the opinion, in 
which he cites Blasdell v$. Bissel, supra, 
and numerous other cases where it is fol- 
lowed, decides, that where in an action of 
ejectment the question for solution is 
whether the true line between plaintiff and 
defendant is as written in the deed, or as 
indicated by an old fence referred to by 
the witnesses, the fact in dispute is to be 
determined by the jury in accordance with 
the weight of the evidence. If in such a 
case the parties actually adopted an old 
fence mentioned by the witnesses as the 
line, and instructed their surveyors so to 
locate it, and the surveyor did so run the 
line, this was the true line between the 
parties, and the courses and distances men- 
tioned in the deed must be controlled by it 
in so far as they are found to be in con- 
flict therewith. The courses and distances 
in a deed always give way to the boun- 
daries' found upon the ground, or supplied 
by proof of their former existence when 
the marks or monuments are gone. See 
also Marcy vs. Brock, 207 Pa., 95. 

The two witnesses who assisted the sur- 
veyor say the old fence on the ground was 
surveyed as the line, that the defendant 
shortly after he purchased his farm built a 
new fence on that line and permitted it to 
remain for seven years, to show that he 
accepted it as a mark or boundary on the 
land fixing the line. It therefore was the 
line. And even though it was a foot or 
two further over on defendant's land than 
the description in the deed called for, it 
was the real line, and the courses and dis- 
tances mentioned in the deed must give 
way to it. If, as is admitted, the defend- 



ant built another fence over on the plain- 
tiff's land from the old one, he trespass^ 
thereon, and the plaintiff was entitled to 
the verdict. 

This we think disposes of all the excep- 
tions, even though testimony was erron- 
eously admitted in ascertaining the line 
from points not mentioned in the deed, 
which was not the case, nor was any ex- 
ception taken to any such testimony, it 
could not have effected the verdict, in view 
of the uncontradicted testimony which we 
have referred to in the former part of this 
opinion, and in view of our charge to the 
jury, in which we instructed them that 
lines mentioned in old deeds should not be 
considered by them, as Eli Eshleman 
owned both farms and his administrators 
could make the line where they pleased, 
and the only question was, where it was 
made. Neither should evidence of the 
fact that defendant planted a stone on an- 
other line, in the absence of the plaintiff, 
long after the survey was made, have been 
admitted, for if it had been admitted, it 
could not have affected the testimony as to 
the location of the line in question made at 
the time of the survey. It was therefore 
irrelevant. We overrule all the reasons 
and discharge the rule for a new trial. 

C. P. OP LANCASTER COUNTY. 
' Hastinga TS. McOomaey. 

ConstahWs return — Remedy when incor- 
rect. 

The court will set aside a magistrate*! pro- 
ceedings for falsity in a constable's retnrn ooly 
where it is shown clearly and not denied, ai 
every preen mption is in favor of the correotneu 
of the return, otherwise the defendant will be 
left to his remedy against the constable for 
making a false return. 

Where the court has refosed to set aside the 
constable's return and the jurisdiction of the 
justice is therefore sustained, it follows that the 
certiorari is taken too late if not issued within 
twenty days of judgment. 

August Term, 1905. No. 66. 

Certiorari. 

F. R. Fulton^ for certiorari. 
TT. R. Brintonj contra. 

January 13, 1906. Opinion by Hass- 
LBR, J. 
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The 6r8t, second and fifth exceptions to 
the proceeding of the justice question the 
the correctness of the constable's return. 

In Benwood Iron Works vs. Hutchinson 
k Brother, 101 Pa. 259, Bennethum, vs. 
Bowers, 133 Pa. 822, Park Bros. & Co. 
Lim. V8. Oil City Boiler Works, 204 Pa. 
453, Ben Franklin Coal Co. vs. Pennsyl- 
vania Water Co. 25 Sup. 628, it has been 
decided that the sherifTs return is conclu- 
sive. The reasons given for the position 
in these cases is, that if the sheriflf has 
made a false return, the injured party's 
remedy is by action against him and not by 
attacking the judgment. 

The same reasons would apply with 
equal force to a constable's return, but that 
the act of 20 March, 1810, P. L. 219, 
Sections 21 and 22, gives Courts of Com- 
mon Pleas the power to review the pro- 
ceedings of Justices of the Peace on eer- 
tiorariy for informalties whereby the de- 
fendant is prejudiced, and to set them 
aside. Under the power conferred by this 
Act of Assembly, this Court has in several 
cases during the last few years set aside 
the proceedings of Justices of the Peace 
where it was shown clearly, in fact ad- 
mitted, or not denied, that the return of 
the constable was not correct, and that the 
service was such as did not give the justice 
jurisdiction of the defendant. In coming 
to this conclusion in those cases, this Court 
was not unmindful of the fact that in sev- 
eral reported cases Courts of Common 
Pleas of other counties had decided differ- 
ently. As every presumption is taken in 
favor of the correctness of the constable's 
return, it is only where it was shown 
clearly in fact without contradiction or 
question that the return of the constable 
was not correct that this Court was moved 
to set aside the proceedings. 

In Com. vs. Blankenmeyer, 19 L. L. R. 
87, the constable returned that he had 
served the summons etc., and, it appeared 
that he had not done so, but that a detec- 
tive, who had no authority under the Act 
authorizing his appointment to servo sum- 
monses had served it. In Nissley vs. 
Hoffman, 20 L. L. R. 49, a summons was 
served on a person not a member of de- 
fendant firm, but who was thought to be ft 



member when the summons was issued. 
In Brown vs. Cohn, 21 L. L. R. 310, the 
service was on a person other than the de- 
fendant« the constable having mistaken the 
person so served for the defendant. In 
Bertzfield vs. BertzGeld, 21 L. L. R. 870, 
the summons was loft at the dwelling house 
of defendant with a child eleven years old. 
In all of these cases the facts were clearly 
shown, in fact were admitted and not de- 
nied, and this Court set aside the proceed- 
ings notwithstanding that the facts proven 
were in contradiction of the constaole's re- 
turn. 

The present case differs from these 
cases, however, as here the constable posi- 
tively identifies the defendant as the per- 
son upon whom he served the summons, 
and, in the depositions taken« on this cer- 
tiorari, insists that he served the summons 
just as it appears in his return. In this 
he is corroborated by the sheriff of Chester 
county, who, when serving an execution 
on a judgment, had the following conver- 
sation with defendant on July 12, 1905. 
The defendant stated he did not see how 
Mrs. Hastings had anything against him, 
as he did not owe her anything. His 
testimony is as follows: Then I said you 
must have given her a judgment, or, if not, 
she must have got judgment through a 
squire. Did anybody ever serve a sum- 
mons or anything of that kind on you ? 
He said they did not. I said they must 
have done it, you better think of it, aa I 
would not come here without a judgment; 
could not be sent. He said, just wait a 
bit until I think. He said there was some 
one came here, a constable I think, and 
served a paper on me. I took it over to 

Squire across the fields. I don't 

remember the name. He told me to pay 
no attention to it. I said to him, Mr. Mc- 
Comsey, that is where you made your mis- 
take and that is where your judgment 
comes from." The witness afterwards in 
his testimony cannot say that defendant 
used the word " here," in stating where 
the constable came to serve the paper on 
him, but that he simply inferred that, from 
what defendant told him. At the time of 
the alleged service the defendant lived in 
Lancaster county, and at the time of his 
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conversation with Sheriff Cresswell he 
lived in Chester county. The defendant, 
in his testimony, says that he referred to a 
paper that was served on him by a con- 
stable at the suit of Dennis Timony for 
trimming trees. It is hardly likely, in 
answering a question as to how Mrs. 
Hastings got the judgment against him, he 
would tell the sheriff what he did, if he 
were referring to some other paper, as it 
would not convey any information to the 
sheriff as to how Mrs. Hastings obtained 
her judgment. 

The defendant denies the service and is 
corroborated. All the testimony in his 
behalf does not convince the Court that 
there was no service. We will not discuss 
that testimony. The contention that there 
was no service has not been clearly proven, 
nor is it admitted. The case, therefore, is 
not such a case as has moved this Court in 
the past to question the correctness of a 
constable's return. 

In view of the strong presumption that 
exists in favor of an officer's return of 
service of a writ, conclusive in the case of 
sherifTs, and so nearly conclusive in the 
case of constables, that Courts will only 
exercise the power conferred upon them by 
the Act of 1810, supra, in a very clear 
case, one quite free from doubt of the in 
correctness of the return, we will not de- 
clare this return false, but will leave the 
defendant to his remedy against the con- 
stable for making a false return, if such be 
the fact. This exception is, therefore, dis- 
missed. 

The fourth exception cannot be sus- 
tained. It contains a correct statement of 
the law where the justice does not have 
jurisdiction, because defendant was not 
served with a summons, and had no notice 
of the proceedings. We have held that 
the defendant was served with summons in 
this case, and that the justice had juris- 
diction, so that the writ of certiorari would 
have to be issued within twenty days of 
the date on which judgment was entered. 

Even if the summons was served on the 
10th of March, as defendant made an 
effort to prove, it could not be taken ad- 
vantage of, by him now. The certiorari 
was not issued until June 17, 1905. If 



the summons was served on March 10, 
hearing fixed for March 15, the law re- 
quires judgment to be entered within ten 
days. The certoirari would, therefore, 
have had to be issued within twenty days 
of March 25, or defendant would have for- 
feited his right to test the suflBciency of 
this notice of the proceedings. 

With the fourth exception we have noth- 
ing to do. The judgment settled the 
merits of the dispute between the parties. 
All exceptions are dismissed and the pro- 
ceedings of the justice confirmed. 



C. P. OP LANCASTER COUNTY. 
Qroffvs. QroffCNo. 3). 

Witvess as to signature — Harmless error 
— Test signatures on cross-examina- 
tion. 

When a witness says he is familiar with a 
signature, unlefts he limits to what extent he is 
familiar with it, he means that he ia familiar 
with it under any and all oircuroatanoefi, and it 
is proper to test his knowledge by asking him 
whether a signature shown through an aperture 
in an envelope is genuine or not. 

An error that has done no harm to the party 
complaining of it Is not a reason for a new trial. 

May Term, 1899. No. 8. 
Rule for a new trial. 

B. F. Davis and John W, Denlinger, 
for defendants and rule. 

W. U. Hansel and M. O. Hchaeffer, 
contra. 

January 18, 1906. Opinion by Hass- 
LER, J. 

All the reasons for a new trial filed in 
this case raise questions which are passed 
upon in the case of Groff vs. Grotf, 209 Pa. 
603, in which case these defendants were 
the defendants and were represented by 
the same counsel, that appear for them 
here. 

That case sustains our rulings, in this 
case, and is sufficient authority for dis- 
charging the rule for a new trial, with- 
out giving any other reason or author- 
ity for our doing so. Defendants' counsel 
however raised two questions on the arga 
ment of this rule, which as he contends are 
not ruled in Groff r«. Groff, supra, we 
think proper to answer. 
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He contended, first, that it was improper 
to allow witnesses, who had testified, that 
from frequent sight of Sc^lomon C. GrofTs 
signature, thej were familiar with it^ and 
from their knowledge of it said, the signa 
tore in question was not genuine, to be 
cross-examined as to their knowledge of his 
signature, by being shown the name of 
Solomon G. Groff through an aperture in 
an envelope, and asked if such signature 
was genuine or not, for the reason that 
they had not said that they could recog- 
nize Solomon C.. GrofTs signature under 
all circumstances. 

This action was on a bond, apparently 
signed by Solomon C. Groff. There was 
one subscribing witness, who testified that 
he saw Solomon C. Groff sign the bond, 
and that the signature was his. The de- 
fendants called a number of witnesses, who 
testified that they were familiar with the 
handwriting of Solomon G. Groff, knew his 
signature, had frequently seen him write, 
and in their opinion the signature to the 
bond in question was not the signature of 
Solomon G. Groff. An examination of the 
record in Groff, vs. Groff, svpra^ shows 
that the witnesses in that case testified 
exactly as they did here. They did not 
confine the scope of their knowledge to a 
signature appended to a note, check, or 
other document. Justice Dean, in the case 
of Groff V8. Groff, in substance- says, that 
when a witness says he is familiar with a 
signature, unless he limits to what extent 
he is familiar with it, he means that he is 
familiar with it under any and all circum- 
stances, and it is proper to test the knowl- 
edge of such a witness, by asking him 
whether the signature shown through the 
aperture in the envelope is genuine or not. 

The second contention is that we erred 
in our answer to plaintiff's first point. 
The point and answer are as follows : ** 1 . 
Witnesses claiming to have familiarity with 
a person's signature may testify as to their 
belief whether a certain signature be 
natural or feigned, simulated or forged, 
but such testimony will not overcome the 
positive testimony of a person testifying 
from his or her own knowledge of the 
transaction, if such testimony is believed 
by the jury." Answer. " Understand- 



ing this point to mean that the opinion of 
an expert witness as to the genuineness of 
a signature will not overcome the testi* 
mony of a witness who speaks from actual 
knowledge of the fact, and who is believed 
by the jury, the point is affirmed." 

A witness testified of his own knowledge 
of the transaction that the signature was 
that of Solomon G. Groff as he saw him 
write it. If the jury believed him that 
was an end of the case. A number of 
witnesses were called who testified, from 
their familiarity with his signature, that 
the signature was not genuine. There 
were no professional expert witnesses 
called. We used the term " expert " in 
answer to the point, not in its technical 
sense, but in referring to those witnesses 
who testified from their knowledge of the 
signature. The jury must have so under- 
stood the use of the word " expert," as no 
other meaning could have been placed upon 
it, since no professional expert witnesses 
were called. Even though the jury did 
understand the word ** expert " to be used 
technically, then the plaintiff did not have 
such an affirmance of the point as he was 
entitled to have, and he might have com- 
plained of the error had the verdict been 
against him, but it did not, under any cir- 
cumstances, injure the defendant. An 
error that does no harm to the party com- 
plaining is not reason for a new trial or a 
reversal. Claflin vs. Swoyer, 5 Kulp, 107; 
Rose v8. The Railway, 12 Atlantic, 78; 
Hauch v$. Scholl, 68 Pa., 234. 

The rule for a new trial is therefore dis- 
charged. 



Q. 8. OP LANCASTER COUNTY. 

Bathfon Receiver of Oity Trust Oo. 
Locher. 

Married women — Accommodation notes 
— Renewal after death of husband — 
Antedated renewals — Copy of court 
records — Acts of March £6^ 1887 j Sec. 
S P. L., 271 and May 16y 1901, Sec. 
IS P. /.., 19i. 

Notes on which a married woman is acooma- 
dation maker for her husband, although invalid, 



Digitized by 



102. 



. liAKCASTER LAW RBVIEW. 



are a suffloient moral obligation to support re- 
oewaU thereof made after tbe husband's death. 

The fact that such renewals were antedated 
to a time before the husband's death Is imma- 
terial where tbe notes were not antedated for a 
fraudulent purpot>e as they speak from tbe date 
of their delivery under the Act of May Id, 1901, 
and not from their date. 

A. particular reference to the records of 
the court of tbe county where the suit is 
brought is all that tbe Act of 1887 requires the 
plaintiflf to attach to his statement, and a copy 
of the records and proceedings showing his ap- 
pointment need not also accompany the state- 
ment in a suit brought by a i-eoeiver in the 
oounty where he was appointed. 

Jane Term, 1905. No. 22. 

• Rule for judgment for want of a suffi- 
cient affidavit of defense. 

John E, Malone and Ooyle ^ Keller^ 
for rule. 

W. U. Hensel^ contra. 

January 18, 1906. Opinion by Hass- 
LBR, J. 

In her affidavit of defense, tbe defendant 
qaestions the sufficiency of tbe plaintiffs 
statement in that it is not accompanied by 
a copy of the records and proceedings 
showing bis appointment as receiver of the 
City Saving Fond and Trust Company. 
As the plaintiff would not be entitled to a 
judgment for want of a sufficient affidavit 
of defense, even though no legal defense 
is contained in such affidavit, if it is nec- 
essary to have such record and proceedings 
attached to the statement, it is proper to 
dispose of this question before examining 
the sufficiency of the defense contained in 
the affidavit of defense. 

The plaintiff, in his statement, avers that 
on February 16, 1905, he was appointed 
receiver of the City Saving Fund and 
Trust Company by the Court of Common 
Pleas of Lancaster County in suit to 
Equity Docket No. 4, page 183. 

The Act of 25 March, 1887, section 8, 
P. L., 271, requires that in an action of 
assumpsit the plaintiff's statement should 
be accompanied *'by copies of all notes, 
contracts, book entries, or a particular re- 
ference to the records of any court, within 
the county in which the action is brought, 
if any, upon which the plaintiff's claim is 
founded, etc. 



Stockley v$. McClurg, 14 Sop., 629, 
relied on by the defendant, decides that 
the whole record must be attached to the 
statement where the decree or judgment 
was entered in the court of another county. 
In Campbell v$. The Railroad, 187 Pa., 
674, on the authority of which Stocklej 
v$. McClurg was decided, it is expressly 
stated that a particular reference to the 
records of the court of the county where 
the suit is brought is all that the Act of 
1887 requires the plaintiff to attach to his 
statement. 

The plaintiff having been appointed re- 
ceiver by this court such a reference to its 
record of his appointment, as he has made, 
is all that is required to accompany his 
statement. 

The statement declares on two promis- 
sory notes, one dated April 8, 1904, made 
by the defendant on November 16, 1904, 
and on the same day delivered by her to 
the plaintiff company, for $19,500 with in- 
terest from April 8, 1904, the other dated 
April 8, 1904, made by defendant on 
November 22, 1905, and on the same day 
delivered by her to plaintiff company, for 
$9,200 with interest from April 8, 1904. 
Credits are admitted on each note. 

The defense is that the notes are with- 
out consideration, and as in substance that 
she, the defendant, is the widow of Charles 
H. Locher, who, on April, 1908, was the 
President of the City Saving Fund and 
Trust Company ; that for his accommoda- 
tion and benefit and at his request she 
gave two notes to the said company in 
April, 1908, for amounts in excess of the 
two notes in suit ; that she received none 
of the money realised from said notes; 
that the City Saving Fund and Trust Com- 
pany knew the notes were given to raise 
money for her husband ; that on Novem- 
ber 22, 1904, as sot out in plaintiffs state- 
ment, she gave the notes in suit in renewal 
of the notes given by her for her husband's 
accommodation in April, 1908, dating the 
notes back to April 8, 1904. Defendant's 
husband died on October 18, 1904, more 
than a month prior to her making and de- 
livering the notes in question. 

The Act of 8 June, 1898, P. L., 844, 
section 2, permits a married woman to 
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make all contracts except that ^* she may 
not become accommodation endorser, maker, 
guarantor or surety for another/' The 
defendant was an accommodation maker 
for her husband on the notes given in 
April, I9O89 and consequently could not 
be held liable for their payment. There 
was, however, a moral obligation on her to 
pay them, as the City Saving Fund and 
Trust Company advanced the money to her 
husband because of the notes signed by 
her. 

The notes in suit were made after the 
death of her husband when she was a 
femme boU^ and when all restriction on 
her right to contract was removed. The 
question then for our consideration is, 
would the original notes which imposed no 
legal liability on her, but which she was 
under a moral obligation to pay, be such a 
consideration as would make any contract 
she made, after the death of her husband, 
to pay them be binding on her. 

in making the original notes the defend- 
ant, although at that time a married woman, 
as we have said, assumed a moral obliga- 
tion to pay them. A moral obligation is 
defined, in Bailey vs, Phila., 167 Pa., 
569, to be an obligation which cannot be 
enforced by action but which is binding on 
the party who incurs it, in conscience, and 
according to natural justice." And again, 
" A duty which would be enforceable by 
law, were it not for some positive rule, 
which, with a view to general benefit, ex- 
empts the party in that particular instance 
from legal liability. ... In this state it 
is held that such a moral obligation will 
sustain an express promise to pay." 

In Hemphill vs, McGlimans, 24 Pa., 
367, it is held that a moral obligation is 
sufficient consideration for a direct promise* 
and that a married woman who promised to 
pay for work done for her son was not 
liable on such promise, but such promise 
is a sufficient consideration to make her 
liable on a new promise to pay made after 
she had been divorced. In Kelly V9. 
Eby, 141 Pa., 176, a loan was made to a 
married woman, who after- the death of her 
husband promised to pay it. Justice Mo- 
CuUum says, If the loan was made to the 
appellant, as claimed, she was under no 



legal obligation to pay it ; but the moral 
duty arising therefrom was a sufficient con- 
sideration to support an express promise 
made after coverture." In Brooks v$. 
Merchants' National Bank, 125 Pa., 894, 
a married woman who as a member of -a 
firm signed notes which she was under no 
legal obligation to pay, was held to have 
rendered herself liable to pay renewals of 
the notes made after the death of her hus- 
band, the moral obligation to pay the orig- 
inal notes being a sufficient consideration 
for the renewals. These authorities ef- 
fectually settle the question of the suffi- 
ciency of the consideration for the notes 
here sued on and render the defendant 
liable for their payment. 

It is contended by the defendant further, 
that because the notes were dated back to 
a time when her husband was alive, a time, 
therefore, when she could not make a con- 
tract that would be binding on her, she 
cannot now be held liable for their pay- 
ment, as they speak from their date. 

There being no allegation in the affida- 
.vit of defense that the notes were post- 
dated for an illegal or fraudulent purpose, 
the Act of 16 May, 1901, ch. 1, art. 1, 
sec. 12, P. L., 194, settles this contention. 
It is as follows, ^' The instrument is not in- 
valid for the reason, only, that it is ante- 
dated or post-dated, provided this is not 
done for an illegal or fraudulent purpose. 
The person to whom an instrument so dated 
is delivered acquires the title thereto as of 
the date of delivery." The notes there- 
fore speak from the date of delivery, which 
was after the defendant was discovert. 
At that time there was no limitation on her 
power to make any contract. If she choose 
to date the notes back to render herself 
liable to pay back interest, it did not make 
the notes invalid. We are of the opinion 
that the affidavit of defense does not con- 
tain a legal defense, and we therefore 
make absolute the rule for judgment for 
want of a sufficient affidavit of defense, and 
enter judgment for the plaintiff against the 
defendant for the sum of $22,857.25. 

Rule made absolute. 
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Bidicnlons QnestionB. 

This month's issue of Green Bag" 
contains the story of an incident, which 
we are able, out of our own experience, to 
duplicate in kind. Our esteemed contem- 
porary warns lawyers not to become bound 
by sec forms of language in the examina- 
tion of witnesses, otherwise their habits 
may lead them to put ridiculous questions. 

As an example of this triumph of form 
over substance,*' the article continues, 
" the following will serve. In the conduct 
of a murder trail the prosecuting attorney, 
a very able lawyer, asked the following 
remarkable question : * Did the defendant 
show any signs of remorse, and, if so, how 
many ?' " In the Seventh Session last 
year, a young attorney, who almost de- 
serves mention by name for his achieve- 
ment, made this pertinent inquiry, ^* Did 

your conversation with Mr. take 

place prior to his decease ?" — Bogton 
Daily Law JournaL 



They were Not Joined by the Almighty. 

One of the witnesses called in a Chicago 
divorce case last year was a highly re- 
spected clergyman, in the Windy City. 
According to one of the counsel in the case, 
the following conversation took place be- 
tween the judge and the minister. Said 
his honor: 

** Doctor Blank, if you were on the 
bench in my stead, and were acquainted 
with all the circumstances of this case, 
would you grant this divorce ? 

Assuredly I would, your honor," re- 
plied the clergyman, without the least hesi- 
tation. 

" But," said the judge, '* how do you 
reconcile this assertion with the injunction 
of Scripture, * Whom God has joined let 
no man put asunder ? ' " 

** Your honor," responded the minister, 
with convincing fl;ravity, " I am quite sat- 
isfied that the Almighty never joined this 
couple."— -ffarper'* Weekly. 



Who Got Hit with that Brick, Anyway? 

Patrick Murphy, while passing down 
Tremont street, was hit on the head by a 
brick which fell from a building in process 
of construction. One of the first things he 
did, after being taken home and put to bed 
was to send for a lawyer. 

A few days later he received word to 
call, as his lawyer had settled the case. 
He called and received five criep, new $100 
bills. 

How much did you get?" he asked. 
" Two thousand dollars," answered the 
lawyer. 

"Two thousand, an' ye's was after giv- 
ing me $500? Faith an' be gobs who got 
hit wid thot brick, anyway ? " 

An Unkind Insinuation. — A promi- 
nent lawyer of Missouri was defending a 
woman in the Federal Court at St. Joseph 
for sending an obscene letter through the 
tJnited States mail. He entered a plea of 
** Guilty," and asked for judicial clemency, 
stating that he had known the defendant 
since her childhood and that no blot or 
stain rested on her good name. 

Judge John F. Phillips, before whom 
the case was being tried, interrupted the 
counsel, as follows : 

** Do you say, Mr. S , that you have 

known her all her life ?" 

** Yes, your honor, and this is the first 
thing that ever reflected in any way upon 
her womanly character." 

** Did you ever correspond with her ?" 



C. P. OPINIONS. 

By Judge Hassler : 
Saturday, February 3, 1906 : 
McMellen v$. Williamson. Bill for in- 
junction Preliminary injunction dis- 
solved. 



0. C. ADJUDICATIONS. 

By Judge Smith. 
January 25, 1906: 

Mary L. Kairtz, Manheim, $1,903.91. 
February 1, 1906: 

James Reilly, St. Louis, Mo., $1,859.24 
William Houseal, Conoy, $183.86. 
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(Orphans' jH^oitrL 



O. C. OP LANCASTER COUNTY. 
Estate of Moses Qeisenberger, dec*d. 

Charitable bequests — Obscurity as to 
beneficiaries, 

A. tostator'a will gave legacies to the Jewish 
Asylam of Philadelphia," the ''Jewish Hos- 
pital of Philadelphia,'' and the ''Foster Home 
of Philadelphia," and also to two other instita- 
tioDs, subsequently referring to them as " the 
above-named five institutions." The first leg- 
aoy was claimed by the Jewish Hospital Associ- 
ation on the ground that the scope of its cor- 
porate powers embraces asylum features, and 
by the Jewish Foster Home and Orphan Asylum 
because it is an asylum and "Jewish Apylum " 
is part of its name. These institutions also 
claimed the second and third mentioned 
legacies respectively. 

Held, that while these institutions were en- 
titled to the second and third mentioned legacies 
respectively, neither of them was entitled also 
to the first mentioned lef^cy, as the testator in- 
tended to benefit five distinct institutions, and 
it therefore lapsed for want of a known bene- 
ficiary. 

December Term, 1905. No. 5. 
Adjudication. 

Appel and Appel and Oeisenberger 
and Rosenthal^ for accoantant. 

Qreenawalt and Mayer and Ephraim 
Lederer^ for legatee charitable institutions. 

W. U. Hensel^ for Julia Geisenberger, 
legatee and claimant 

January 18, 1908. Smith, P. J. 

Moses Geisenberger died testate August 
16, 1904. The essential parts of his will 
are as follows : 

Sixth : I give to the Fidelity Insurance 
Trust and Safe Deposit Company of Phila- 
delphia, Pa., in trust for the use of my son 
Isaac the sum of ten thousand dollars, the 
interest of which shall be paid by said 
trustee to my said son, semi-annually dur* 
ing his lifetime, and at his death, the 
principal shall be paid to his descendants, 



living at his death, and in default of issue 
the same shall be paid to the descendants 
of my son Lionel, in the proportion to 
which they would be entitled under the 
intestate laws of Pennsylvania. 

'* Seventh : I give to each of my sons 
Lionel and Isaac the sum of six thousand 
dollars to be paid to them, in sixty days, 
after my death. ' 

" Eighth : 1 give to the Jewish Asylum 
of Philadelphia, Pa., the sum of five hun- 
dred dollars. 

Ninth : I give to the Jewish Hospital 
of Philadelphia, Pa., the sum of five hun- 
dred dollars. 

" Tenth : I give to the Foster Home of 
Philadelphia, Pa., the sum of five hundred 
dollars. 

Eleventh : I give to the Hebrew con- 
gregation ' Shaarai Shomayim ' of the 
city of Lancaster the sum of five hundred 
dollars. 

*' Twelfth : I give to the Union of Am- 
erican Hebrew congregations for the bene- 
fit of the Hebrew Union College at Cincin- 
nati the sum of three hundred dollars. 

And I ask and require of the above 
named five institutions that, in considera- 
tion of their respective bequests, they each 
on the day of the anniversary of my death, 
annually, in their respective institutions 
repeat the prayer known as ^ Kaddish ' in 
my behalf according to the rites and cere- 
monies of the Hebrew religion. I also 
direct my sons Lionel and Isaac, each, dur- 
ing life, annually, on the anniversary of 
my death to repeat said prayer. 

Thirteenth : I give to the Home of 
Friendless Children of the city of Lancas- 
ter, Pa., the sum of one hundred dollars. 

Fourteenth : I direct that the collateral 
inheritance tax on the bequests in this will, 
on which same will be payable, shall be 
paid by my executor out of my estate. 

" Frfteenth : I direct my executor to 
pay my niece, Julia Geisenberger, the sum 
of two thousand dollars, to pay for her 
faithful services she has rendered me in 
the long time sKe has staid with me and 
the services she will render me up to the 
time of my death (if she will be spared to 
do so). . . . 

Eighteenth : The net remainder of 
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estate after my debtfl, bequests and ex- 
penses are paid, I give to my executor in 
trust for the use of my two sons, Lionel 
and Isaac, the interest of which shall be 
paid to them, annually or semi-annually as 
they may desire, in equal share during 
life, and at the death of either son, his 
share or half of the principal shall be paid 
to his descendants, living at the time of his 
death, in the proportion which the law re- 
lating to intestates estates would divide the 
same. And should either of them my 
children die without leaving issue living at 
his death, then his share shall be paid over 
to the children and other descendants of 
my other son, in the aforesaid propor- 
tions." 

The only bequest about which there is 
any doubt is the eighth — to the " Jewish 
Asylum of Philadelphia, Pa." In the 
ninth and tenth items — the bequests to the 
Jewish Hospital of Philadelphia, Pa., and 
to the Foster Home of Philadelphia, Pa., 
the testator has not correctly named the 
beneBciaries, but as to them there is no 
urcertainty. By Jewish Hospital," 
"The Jewish Hospital Association" was 
meant, "Jewish Foster Home and Orphan 
Asylum " was intended for " Foster Home 
of Philadelphia, Pa." The beneficiary 
may not have been properly named in the 
eighth item. It is probable that it has 
not been, as no institution having such or 
a similar name has been found. This 
legacy is claimed by both of the other 
legatees. In behalf of the Jewish Hos- 
pital Association it is argued that, as 
the scope of its corporate powers is not 
circumscribed by hospital requirements, 
but embraces distinctive asylum features, 
as ** the support and employment of the 
aged, infirm and destitute," it was the 
"Jewish Asylum" intended by the tes- 
tator. For the Jewish Foster Home and 
Orphan Asylum it is urged that it is a 
Jewish Asylum, that "Jewish Asylum" 
is part of its name, and, therefore, it was 
the one the testator had in mind. It would 
seem that if the testator intended either, 
he would have bequeathed one thousand 
dollars to it instead of making two be- 
quests of five hundred dollars each. It is 
not necessary to parallel the deductions of 



these two claimants or comment upon the 
relative strength of their claims, as we are 
not able to decide in favor of either. It 
18 certain that the testator intended to give 
five hundred dollars to something which he 
called the "Jewish Asylum of Philadel- 
phia, Pa." It is certain also that no insti- 
tution of that name is claiming th^^ legacy 
or has been found. It is not certain that he 
intended it for either of the claimants, and 
it is more certain that he considered neither 
than either of them. Immediately following 
the three bequests referred to are those to 
the Hebrew Congregation " Shaarai She- 
mayim " of Lancaster and to the Union of 
American Hebrew Congregations for the 
benefit of the Hebrew Union College of Cin- 
cinnati. Thus far there were five distinct 
bequests to five distinct institutions. While 
the Jewish Hospital Association covers a 
wide and diversified field, it, nevertheless, is 
one institution, and while the Jewish Foster 
Home and Orphan Asylum is not only an 
asylum for orphans, but as well a foster 
home for children neglected l»y their 
parents, it is also but one institution. If 
to either this bequest is awarded, the in- 
stitutions which would enjoy the testator's 
bounty are four, and he has said that he 
intended it for five, and from each of the 
five in consideration of the legacy he exacts 
something in return. His language is : 

" And I ask and require of the above- 
named five institutions that, in considera- 
tion of their respective bequests, they each 
on the day of the anniversary of my death 
annually, in their respective institutions 
repeat the prayer known as ' Kaddish ' in 
my behalf, according to the rites and cere- 
monies of the Hebrew religion." 

The invocation was to have ascended 
from five respective institutions. The 
doubling of the bequests will not double 
either of the two institutions or add a 
Kaddish. A charitable bequest will not 
fail if its object is discoverable. We have 
failed to find the object of this one. We 
cannot say that he intended either of the 
claimants. If he did, none can tell us 
which one. The bequest must fall into 
the residue of the estate. ♦ ♦ » ^ 

Distribution was decreed accordingly. 
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C. p. OP LANCASTER COUNTY. 
John Leopold & Son vs. John Weaver. 

Neuf trial for injustice of verdict. 

Where a defenJant admits in bis affidavit of 
defense that he owes the plaintiff one hundred 
dollars, but on the trial of the case, he beiufj^ the 
only witness for the defense, teetlfies that the 
plaintiff owes him » small balance and the ver- 
dict is lor the defendant, a new trial will be al- 
lowed althoufi^h no error is assigned to the ad- 
mission or rejection of testimony or the charge 
of the court. 

The court may grant a new trial where it Is 
convinced that substantial fustioe has not been 
done. This power should be exercised however 
with great discretion. 

May Term, 1904. No. 10. 

Rule for new trial. 

H. M, HouBer and S. V. Hostermarij 
for plaintiff and rule. 

B. F. Davi$^ contra. 

January 13, 1906. Opinion by Hass- 
ler, J. 

Technically the plaintiff is not entitled 
to a new trial in this case. No error is 
assigned in the reasons filed for a now 
trial, either as to the admission or rejection 
of testimony, nor to our charge to the jury, 
that would justify us in making this rule 
absolute. In fact the record does not con- 
tain a single exception for the plaintiff. 

We are convinced, however, that the 
verdict does actual and manifest injustice 
to the plaintiff. There was but one witness 
called on behalf of the plaintiff, namely, 
the bookkeeper, and the defendant was the 
only person who testified in his behalf. 
Some of the statements contained in the 
testimony of the defendant were so im- 
probable that in submitting the case to the 
jury we endeavored to impress upon them 
the improbability ot these statements. The 
verdict was in favor of the defendant for a 
small amount. In the reasons filed for a 
new trial our attention is called to the 
admission of indebtedness by the defendant 
to the plaintiff in the affidavit of defense to 
the amount of $99.74. An examination of 
the affidavit of defense shows this to be 
true. It is hardly likely a man would 



LAW REVIEW. 107 

admit under oath, as here, that he did owe 
a firm about $100 if that firm was indebted 
to him, and if on the trial he testifies that 
the firm is indebted to him, his testimony 
is hardly sufficient upon which to rest a 
verdict. 

It has frequently been decided that the 
Court has power to and should grant a new 
trial where it is convinced that substantial 
justice has not been done. Gowpertbwaite 
v$, Jones, 2 Dallas, 55. Tumbull v$. 
O'Hara, 4 Yeates, 446. Mercer vb. WaU 
son, 9 Lane. Bar, 53. Maloney V9, Mint- 
zer, 6 Pbila., 221. Commonwealth V9. 
Duff, 7 Sup., 415. Commonwealth v$, 
Gabor, 209 Pa., 201. 

This power should be exercised with 
great discretion, as the jury are the judges 
of the facts, and it would be presumptuous 
for the Court to set aside their findings 
when a case has been properly submitted 
to them, unless it is firmly convinced that 
the verdict has not done substantial justice 
between the parties. We do not feel it to 
be presumptuous on our part to set aside 
this verdict, as we feel satisfied it is not a 
just verdict and not one which the jury 
would have given had they known that but 
a short time before the defendant bad ad- 
mitted, under oath, an indebtedness to the 
plaintiff of nearly $100. We accordingly 
make absolute the rule for a new trial. 
Rule made absolute. 



Quarter ^essian^. 

Q. 8. OP LANCASTER COUNTY. 
Oommonwealth vs. Doyle et al. 

Fish law — Appeal from summary con- 
viction — Constitutional law — Acts of 
April 17 y 1876; May S9, 1901, and 
May 1905. 

The Act of April 22« 1905. P. L., 284, amend- 
ing? the Act of April 17, 1876, P. L., 29, is un- 
constitutional. 

Therefore there can be no appeal taken from 
a summary oonTlotloo for violation of the fish 
law of May 20, 1901, Section 26, P. L., 802, 
without allowance by the Court. 

September Sessions, 1905. No. 13. 
Rule to strike off appeal. 
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W. H. Roland^ for rule. 

I, C. Arnold^ contra. 

January 13, 1906. Opinion by Hass- 
LER, J. 

The above named defendants were con- 
victed on May 26, 1905, of a violation of 
Section 26of the Act of 29 May, 1901, P. 
L., 802, before an Aldernoan of the City 
of Lancaster, and sentence was imposed 
upon them. On the same day they ap- 
pealed from the judgment of the Alderman 
to this Court, without allowance of such 
appeal by the. Court or one of the judges 
thereof. The Act of 22 April, 1905, P. 
L., 284, which is an amendment of the Act 
of 17 April, 1876, P. L., 29, authorizes 
appeah in cases of summary conviction, 
without allowance of the Court, to which 
the appeal is taken, or a judge thereof. 
It is contended, however, that this amend- 
ment is unconstitutional, and we are asked 
to strike off these appeals. 

Article 5, Section 14, of the Constitu- 
tion of Pennsylvania, provides, In all 
cases of summary conviction in this com- 
monwealth or of judgment in suit for a 
penalty before a magistrate, or court not 
of record, either party may appeal to such 
court of record as may be prescribed by 
law upon allowance of the appellate court, 
or judge thereof, upon cause shown." 
This section of the Constitution, as at first 
adopted by the Constitutional Convention, 
did not contain the words upon allowance 
of the appellate court, or judge thereof, 
upon cause shown." These words were 
added, by an amendment, for the purpose 
of preventing an enormous mass of busi- 
ness from the magistrates throughout the 
commonwealth, from the mayors of our 
cities, and Irom the chief burgesses of our 
boroughs, being thrown into our courts of 
Quarter Sessions and Common Pleas, as 
would result if appeals were allowed as a 
matter of right. See Debates of Consti- 
tutional Convention, Volume 6, page 3o8, 
and Volume 7, page 515. 

The Act of 22 April, 1905, P. L., 284, 
authorizing an appeal from a summary con- 
viction without allowance of the Court, or 
a judge thereof, upon cause shown, is 
clearly in conflict with this section of the 



Constitution, and defeats the very purpose 
of its adoption. The Legislature does not 
have the power to thus set at naught a pro- 
vision of the Constitution, and the Act of 
22 April, 1905, P. L., 284, is therefore 
unconstitutional and void. We therefore 
make absolute the rule to strike off these 
appeals. 

llule made absolute. Appeals stricken 
off. 



Q. 8. OF LANCASTER COUNTY. 
Commoiiwealth vs. Eitnier. 

Desertion — Place where committed — 
Aets of February 27, 1867, and April 
IS, 1867. 

The local Act of February 27, 1867, P. L., 
271, 18 repealed by tbe genei-al Act of April 13, 
18«7, P. L., 78. 

Under tbe Act of April 18, 1867, the Courts 
of Quarter 8et»t»ion8 in any county wbere com- 
plHiiit is made bave juribdictioD to enfoice sup- 
port of the deserted wife wit bout regard to the 
Bctllement or refildence of tbe defendant or 
wbere tbe original desertion took place. 

November Sessions, 1905. No. 86. 

Rule to revoke order of Court. 

H. Frank Eehlemav^ for rule. 

J. BrowWjDistrici Attorney, contra. 

January 6, 1906. Opinion by Hass- 
LER, J. 

On November 20, 1905, Minnie Eitnier, 
the wife of the petitioner, made complaint 
against him for desertion, under the Act of 
tbe 13th of April, 1867, P. L., 78. On 
November 25, 1905, after hearing the 
case, we ordered the petitioner to pay to 
bis wife, Minnie Eitnier, the sum of three 
dollars a week, pay costs of prosecution, 
and give security in the sum of three hun- 
dred dollars for the faithful compliance 
with tbe order of the Court. We are now 
asked to revoke and vacate this order, for 
tbe reason that the desertion took place in 
Berks County, where the petitioner now 
resides, and that the special Act of the 
27th of February, 1867, P. L., 271, ap- 
plies to Lancaster County, and, under its 
terms, we did not have jurisdiction to make 
tbe order complained of. 

In Keller vs. Commonwealtb, 71 Pa., 
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418, it 18 decided that the special Act of 
the 27th of February, 1867, P. L., 271, 
applying to Lancaster County, is repealed 
by the general Act of the 18th of April, 
1867, P. L., 78. The terms of the gen- 
eral Act are: If any husband, or father, 
being within the limits of this Common- 
wealth," shall separate himself from his 
wife, or shall neglect to maintain her, he 
may be arrested on a warrant issued by 
*' any Alderman, Justice of the Peace, or 
Magistrate of this Commonwealth," and 
shall be bound over to appear at the next 
court of Quarter Sessions, to answer the 
charge of desertion. 

The Supreme and Superior Courts of 
this State have decided that, under this 
general Act, the court of Quarter sessions 
of any county where complaint is made has 
jurisdiction of the proceedings to enforce 
support of the deserted wife, without re- 
gard to the settlement or residence of the 
defendant husband, and without reference 
to where the original desertion took place. 
Demott v8. Commonwealth, 61 Pa., 502; 
Keller vs. Commonwealth, 71 Pa., 418; 
Barnes v$. Commonwealth, 2 Penny., 506; 
Commonwealth v$, Tragle, 4 Sup. Court, 
159. This Court, therefore, had jurisdic- 
tion to make the order of which the peti- 
tioner complains, and we, therefore, refuse 
to revoke it, and accordingly discharge the 
rule. 

Rule discharged. 



Q. 8. OP LANCASTER COUNTY. 
Oommonwealth vs. Yundt. 

Indictment — Counts not founded on com- 
plain t — Embezzlement. 

Where an indiotment for embezzlement coo- 
tains, in addition to tbe offense sei forth in the 
complaint, three other counts embodying three 
other distinct changes of embezzlement, the 
latter three counts will be quashed, if they are 
not founded on presentments of the grand jury 
or allowance of the Court. 

September Sessions, 1905. No. 162. 

Indictment No. 112 for embezzlement. 

Motion to qoash. 

John Malone^ for motion. 



Edwin M. Oilbert and J. W. Brown^ 
District Attorney, contra. 

January IS, 1906. Opinion by Hass- 
LER, J. 

The complaint in this case charges 
"that S. K. Yundt, of Lancaster City, 
Pa., had, on the 28d day of February, 
1906, in his hands as broker or agent, for 
this aflSant, money received from the sale 
of stocks amounting to $8,320, and the 
said S. K. Yundt, being entrusted with the 
safe keeping of said money belonging to 
the affiant, did convert and appropriate 
$3,000 of the same to his own use." On 
this complaint an indictment was found 
containing four counts. The first count 
charges the defendant with having on 
October 28th sold stocks belonging to the 
prosecutor, and appropriated and fraudu- 
lently embezzled the proceeds of the sale 
of such stocks amounting to $398.75. 
The second charges him with appropriating 
and embezzling the sum of $981.25 on 
October 29, 1904, arising from a similar 
transaction. The third charges him with 
having appropriated and embezzled the 
sum of $2,817.50 on January 4, 1905, 
arising frods a similar transaction. And 
the fourth count charges the offense con- 
tained in the complaint. 

This motion asks us to quash the first 
three counts of the indictment. In Com. 
vs. Leib, 27 C. C. R., 271, the indictment 
contained three counts, only one of which 
contained the offense charged in the com- 
plaint. The first and second counts were 
quashed because they charged offenses not 
contained in the complaint. In Com. vs. 
Miller, 14 York, 112, the counts of an in- 
dictment charging an offense not contained 
in the information were quashed, as there 
was no presentment by the grand jury, 
nor was any allowance granted by the 
court to the district attorney to send in a 
bill for the offense charged in these counts, 
one of which would have been necessary, 
as the offense charged in those counts did 
not appear in the complaint. 

Nothing in the information in this case 
can be so construed as to inform the de- 
fendant when he gave bail to answer the 
charge contained in it, that he would be 
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required to answer three other distinct 
charges of enohezzlement as is contained in 
this indictment. The charges contained in 
the first three counts of the indictment 
cannot refer to the embezzlement of the 
money charged to have been misappro- 
priated on February 28, 1905, for if such 
were the case, all the money was not in 
the possession of the defendant to convert 
and appropriate to his own use, as the com 
plaint says it was, on February 28, 1905. 
They must therefore refer to the misappro- 
priation and embezzlement of money not 
included in the complaint. This not being 
done by presentment of the grand jury, 
and there having been no allowance of the 
court to the district attorney to send out 
bills for the offenses charged in these 
counts, they must be quashed. The motion 
is sustained, and the first, second and third 
counts of the indictment are quashed. 



Q. 8. OP LANCASTER COUNTY. 

Oommonwealth Onlley and Funk. 

Conspirany at common law-- One of two 
counts not proved and a general verdict. 

Where an indiotmeDt coiitainH a count for 
oonspiraoy and a couTit for malicious miscliief, 
and the jury Ih instructed that the evidence 
does not justify a conviction on the latter 
count, but brings in a general verdict of guilty, 
the Court can, so far as the verdict refers to 
the latter, disregard it or refuse to enter judg- 
ment on it. 

The Act of March 81, 1860, Sec. 128, does not 

grevent the drawing of an indictment for the 
roader offence of conspiracy at common law, 
and defendants may be indicted at common law 
for conspiring to ** secretly enter in and upon 
the messuage, tenement and close" of the pros- 
ecutor with force and violence to break and 
enter into the dwelling house and to take pos- 
session thereof, and to oust, eject and expel ^' 
him and his family therefrom. 

April Sessions, 1905. No. 53. 

Indictment No. 21 for conspiracy and 
malicious mischief. 

Rule for a new trial. 

B. F. DaviSy for rule. 

IV. U. Uensel, D. F. Ma gee and J. 
TT. Brown^ District Attorney, contra. 

January 13, 1906. Opinion by IIass- 
^X2i, J. 



The defendants were tried on an indict- 
ment containing two counts. The fir^t 
was for conspiracy and the second for 
malicious mischief. We instructed the 
jury that there was no evidence that would 
justify a conviction on the second count of 
the indictment, and left to them the quea 
tion whether the defendants were guilty or 
innocent of the offense charged in the first 
count. The verdict was guilty. This of 
course convicted them on both counts. 

A valid judgment can be entered on the 
count on which the testimony justified the 
jury in finding a verdict of guilty, and so 
far as the verdict refers to the other count 
it can be disregarded by the court, or the 
court can refuse to enter judgment on it, 
the same as in cases where there is a gen- 
eral verdict of guilty on an indictment con- 
taining a good and a bad count. This 
rule is stated in Wharton's Criminal Prac- 
tice and Pleading, Section 738, as follows: 

Where there is a good count and a bad 
count, and a general verdict of guilty, it 
has been held that a valid judgment can 
be entered on the verdict, which will be 
presumed in error to have been entered on 
the good count." In such case the bad 
count can be passed over by the sentencing 
court. Idem, Section 908. This disposes 
of the fourth reason for a new trial. 

The fifth reason is in substance that the 
first count in the indictment does not set 
forth an indictable offense. The first 
count of the indictment is as follows : That 
the defendants did " unlawfully, wilfully 
and maliciously agree and conspire to- 
gether to secretly enter in and upon the 
messuage, tenement and close of one Charles 
Anderson in Martic Township, and with 
force and violence to break and enter into 
the dwelling house of said Charles Ander- 
son, and to take possession thereof, and to 
hold the same against the said Charles 
Anderson, to oust, eject and expel the said 
Anderson and his family therefrom, they 
being then and there in peaceful and law- 
ful possession of the same," 

It is unnecessary to discuss this reason 
further than to say that on an indictment 
containing a count in al)nQ0st the same 
language as used here, the Supreme Court, 
in Com. V9. Wilson, 96 Pa. 56, Bustained 
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a conviction and sentence. It is drawn 
under the dommon law and not under the 
Btatate. 

We do not think the remaining reasons 
need discussion, as they are without morit 
and were not insisted on at the ar^^ument 
ofthia rule. We therefore dismiss the rule 
for a new trial. 

Rule dismissed. 



The Law of Japan. 

Mr. Hayashi, the Japanese official 
charged bj his government with a mission 
to inquire into the legal systems of of her 
coantries, has recently given an interes 
ting interview to a London newspaper. 
He approved highly, as all observers do, 
of the methods of English judges, which 
he considered superior to those prevailing 
in Japan. There is far too much theory 
in Japan,'* he said. " Our judges at home 
Bay be learned in the law, but they do 
not apply their knowledge to the prin- 
ciples of every-day life as they ought. 
Sow your judges are excellent. They 
ire very practical, and they take a com- 
mon-sense view of the cases they try. And 
look at their experience ! We have nothing 
like it in Japan. Some of our judges are 
^♦ry young. They do not have any pre- 
^008 training at the bar as do the judges 
in this country. They have to pass two 
examinations, separated by an interval of 
tio years, and during that time they re- 
ceive some practical training in their work. 
Bat really our judges should bo drawn from 
the bar, and that is one of the reforms that 
tiiat I should recommend." Mr. Hayashi 
•aaof the opinion that the English were 
io too great a hurry to execute criminals 
condemned to death, and thought they did 
tliat sort of thing better in Japan, where 
^«re is a lonjr delay between sentence and 
execution. When the subject of trial by 
Fy was broached the Japanese smiled 
Woadly and recnarked that it wouldn't do 
l^^r Japan. I have seen several of your 
jarics," be said. How easily they are 



carried away by an eloquent lawyer!" It 
was suggested to Mr. Hayashi that the 
jurors looked at the case before them as 
men of the world. ''What of the judge ?" 
he retorted. '* Surely he has knowledge 
of the world. Besides, the jury do not 
know the points of law, whereas, with his 
legal mind, the judge is able to appreciate 
the value of every piece of evidence." 
The broad smile of this acute foreigner at 
mention of the jury system is something 
worth pondering over. — Boston Daily 
Law Journal, 



The Jndge'8 First Client. 

Judge James J. Banks, the well-known 
Denver lawyer, is a native of the South. 
It was in Birmingham, Ala., that he hung 
out his Brst shingle. For a long while 
Judge Banks sat in his office and wondered 
what a law client looked like. He would 
read and study to pass the long hours away. 
Every time he heard footsteps in the hall 
he would straighten up, af?sume an air of 
knowledge, and wait, only to be disap- 
pointed. One day an old negro woman 
entered his office. 

Is yo' de lawyah man?" she as^ked. 
Judge Banks immediately was all attention. 
This surely was a client. He answered in 
the affirmative. 

Well, sah," said the old woman, " Ah 
wants ter ax yo' device. Now, yo' see. 
Ah owes rent on ma house Ah kain't 
pay hit, en de landlord he say he gwine 
put me out nex' week ef Ah doan' fetch 
'round the cash. What's Ah gwine ter do, 
Mistah lawyah man ? " 

Judge Banks gave himself over to deep 
study for a moment. Then he told the old 
woman that, with due process of law, the 
landlord could be compelled to give her a 
month's notice. The first client was de- 
lighted. 

"Well, now, young man," she said, 
*' Ah's mighty much erbliged ter you. Yo' 
suhtinly es smaht. Good mohnin'!" 

" Hold on," came from the young law- 
yer. " Haven't you forgotten something ?" 

How's dat ? " asked the old negress. 
*• Did Ah done drapped somethin' ? " 

"No," said Judge Banks, " but my fee 
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is $5. You must pay me for that advice." 

The old negress hesitated. Then she 
took hold of the doorknob. 

** Mistah," she said. " Ah doan' want 
jo' ole device. Keep hit. Dat rent ain't 
but foah dollahs." And out she went. 

— Denver Poit, 



The Liability of Lawyers in Qermany. ^ 

Consul General Guenther says the Ger- 
man lawyers are liable in damages to their 
clients tor evil results consequent upon 
misleading advice. He writes that the 
Supreme Court of Germany has recently 
rendered a decision that an attorney-at-Iaw 
is liable to his client to the full extent for 
carelessly giving incorrect advice. The 
court held that the attorney who, for pay, 
gives his client in legal matters advice as 
to certain conduct and procedure is liable 
for the legal consequences suffered by the 
client in acting thereon, provided that such 
advide is not only faulty, but has been 
proven to have been given carelessly. 
Through the expressly stated or tacit offer 
of remuneration for information and advice 
concerning a question, an attorney tacitly 
assumes the position of debtor of the client, 
which obliges him to be careful in giving 
advice, and he is, therefore, liable for its 
consequences if he has failed through care- 
lessness. — Chicago Law Journal. 



The Oantions Adviser. 

Few people, probably, appreciate fully 
the guilelessness and childlike simplicity of 
former Attorney-General Griggs. In an 
opinion dated April 3, 1899, to the Secre- 
tary of War on the subject of the Army 
Canteen, he uses the following expression : 
** I presume that by * beer ' you mean a 
particular kind of intoxicating drink." 
This presumption, no doubt, is correct, but 
the wonder is how he ever came to guess 
it. — Oreen Bag. 



There are Others. — It is told of the 
late Mayor Collins, of Boston, that he was 
on one occasion opposing Dr. A. A. Miner, 
the apostle of prohibition, in a legislative 



committee on a proposed license law. Col- 
lins had been pressing the doctor hard, and 
that worthy man finally appealed to the 
chair for respect for the work he had done 
in the temperance cause. Then CoUinfl 
arose with bis winning smile and a gesture 
of apology and remarked : " I think, Mr. 
Chairman, we are prepared to admit all 
that Dr. Miner wants to claim for himself. 
In fact, I should be willing to agree that 
'Dr. Miner would be a very worthy citizen 
if he would only let rum alone." 



An aged but robust negro witness who 
testified before Magistrate Robert Cornell, 
of New York, the other day wouldn't stop 
talking when counsel objected, but kept on 
roaring his testimony. 

Stop," the magistrate commanded, 
" Don't you know you're in a court?" 
" Ya-a-as'r," replied the negro. 
Well, don't you known what a courl 

is ?" 

"Ohh, ya as'r," said the old fellow, 
with a low bow. Ya-as'r ; a oo't is i 
place whah dey dispenses with justice." 



A Virginia man, shot in a quarrel 
agreed to swear that the shooting was acci 
dental if the shooter would support hil 
victim's family. He swore, and died, an^ 
the shooter was acquitted. As an exampl 
of committing perjury like a gentleman 
this is unique. 



When a valuable Chester boar is al 
lowed the range and is devoted to th 
srveice of the public by his liberal ownel 
he is in no sense a nuisance. Bost vi 
Mingnes, 64 N. C, 44. 



0. C. ADJUDICATIONS. 

By Judge Smith. 
Thursday, February 8, 1906. 
Christiana Caroline Wolf, City,$984.0J 
Emma N. Haverstick, West Hempfielc 
$740.55. 
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C. p. OP SNYDER COUNTY. 

Oathaiine Herrold vs. Union Township Poor 
District. 

Judgment hy default — Laches, 

Where suit was brought In the Common Pleas 
against the Overseers of the Poor to recover 
money loaned to them, and judgment entered 
by default of an appearance and an affidavit of 
defense, the court wUl refuse to open the same 
after a lapse of three years and six months. 

While it is true that a judgment by default 
may be opened at any time, yet the defendant 
must be guilty of no laches, and his application 
must show equitable grounds to move the con. 
seience of the court, or a rule for that purpose 
will be discharged. 

June Term, 1902. No. 98. 

Rule to open and strike off judgment. 

Chas. Hower^ for defendant and rule. 

(7. P. Ulrich and A. W, Potfer, contra. 

December 11, 1905. Opinion by Mc- 
Clurb, p. J. 

The plaintiff caused a summons to be 
issued on the 12th day of May, 1902, 
against the defendant poor district. Her 
claim was upon a note bearing date of the 
22nd day of March, 1900, for the sum of 
$bOO, given by George M. Herrold and J. 
B. Herrold, overseers of the poor of the 
township, to her. No appearance or affi- 
davit of defense was filed, and in default 
thereof judgment was taken against the 
defendant on the 6th day of June, 1902, 
for the sum of $679.40. 

On the 26th day of June, 1902, $30.90 
were paid by the overseers to the plaintiff; 
Feb. 18, 1903, $119.10; Jan. 16,1905, 
$50.00, making a total of $200.00 paid on 
account of this judgment. On the 26th of 
August, 1905, a mandamus execution was 
lESued, and on Sept. 15th a petition was 
filed by the overseers of the poor in which 
they alleged that they had investigated the 



facts and found that Catherine Herrold 
was the wife of George M. Herrold, who 
was one of the overseers of the poor in 
1900, and that J. B. Herrold was the 
other overseer, who was also related to the 
plaintiff and to George M. Herrold ; that 
the said overseers without any considera- 
tion executed and delivered the note in the 
suit; that the attorney representing Cathe- 
rine Herrold was also the attorney for the 
overseers of the poor, and that no attempt 
was made to collect the judgment until 
after the death of N. T. Dundore, who was 
an overseer when the suit was brought. 

The petitioner further averred that the 
judgment was illegally and fraudulently 
obtained, mainly through the connivance 
of the attorney, who was representing both 
parties. 

The averments of the petition are denied 
in the answer, and the depositions taken 
show conclusively that the district was in- 
debted to a number of persons, one of 
whom was threatening suit unless immedi- 
ate payment be made; and in order to re- 
lieve the pressing needs of the district the 
overseers of the poor borrowed from Cathe- 
rine Herrold, the plaintiff, the sum of 
$600, and with this money paid the debts 
of the district. They gave her as security 
the note upon which judgment was ob- 
tained. 

There is not a particle of evidence to 
show that this transaction was not entered 
into in the utmost good faith. The over- 
seers consulted counsel and were advised 
that they bad power to borrow money, and 
give the note as security therefor. When 
these overseers retired from office and 
were succeeded by N. T. Dundore and 
Emanuel S. Aucker, the latter gentlemen 
ascertained the fact that the overseers did 
not have the power to borrow money for 
the purpose of paying the indebtedness of 
the district, but as they knew that the 
debt had been honestly contracted and the 
poor district received the benefit of Mrs. 
Herrold's money they put in no defense 
to the action brought by her to recover it 
and allowed judgment to go against the 
district by default. 

It is true, Mr. Ulrich was at this time 
attorney for both Catherine Herrold and 
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the overseers, but he was acting so with 
the consent of both parties, and no appear- 
ance or aflBdavit of defense was filed be- 
cause the overseers were willin^y that the 
judgment go against the poor district for 
what they knew to be an honest claim. 
Had they interposed the defense that their 
predecessors in office were without power 
to give a note aitd thus bind the district for 
money borrowed to pay off prior indebted- 
ness, they would have defeated the plain- 
tiff's action. Gibson v«. Poor District of 
Plum Creek, 122 Pa., 557; Machinery Co. 
vs. Old Lycoming Township, 25 Superior 
Court, 156, and had application been 
promptly made the court would have been 
warranted in opening the judgment and 
letting the defendant into a defense. In- 
stead, however, of questioning the judg- 
ment they recognized its validity and made 
three separate payments to the plaintiff on 
account of it. That Catherine Herrold 
held the note and had obtained judgment 
upon it must have been known to all of the 
tax payers of the poor district who were 
interested in its affairs, as the note and 
judgment were carried along regularly in 
the audits of the accounts of the overseers 
from the year 1901 to 1905. Not until 
upwards of three years after the entry of 
the judgment and n hen pressed by manda- 
mus execution did the overseers move to 
have this judgment set aside. 

In opening the judgment the court is 
controlled by equitable principles, and only 
where the petitioner has made out such a 
case as would warrant a chancellor in mak- 
ing a decree will the court grant relief. 
Here, after allowing three years to pass, 
we are asked to open the judgment to let 
in what would no doubt have been a good 
defense but a technical one with no equity 
to support it. The law does not absolutely 
fix any period of time within which a de- 
fendant must move, but that delay long 
persisted in is fatal to his petition is settled 
in numerous cases. 

In the Commonwealth vs. Compton, 7 
Co. Ct. Rpts., 2(52, a delay of two years 
and five months was held to be unreason- 
able. In Uirschlan vs. Krechman, 20 
Superior Ct., 227, relief was denied a mar 
ned woman after a delay of six months, 



coupled with conflicting and contradictory 
testimony; likewise in Sands v$. McGar- 
vey, 25 Co. Ct., 629, a delay of nearly 
four years in an application by a wife to 
open her judgment on the ground that she 
executed the note as surety for her hus- 
band was held to be fatal. In Littster vs. 
Littster, 151 Pa., 474, a delay of three 
years precluded the defendant. In Harper 
v$. Biles, 115 Pa., 594, a delay of six 
years was held too great for the defendant 
to successfully invoke the aid of equity 
power of the court, and on page 597 of 
this case reference is made to a decision of 
the Court of Common Pleas of Schuylkill 
County in which after a little more than a 
year had elapsed, the defendant having 
knowledge of the judgment, and offering 
no excuse for his delay, the court refuses 
to strike off the judgment. E. T. Bur- 
rows vs. Cambridge Springs Co., 26 Sup. 
Ct., 815, decides that after a judgment has 
been entered five years it should be a final- 
ity. In Vulcan Dynamite Co. vs. Jones, 
5 Kulp, 150, it was held that after a lapse 
of three years the defendant should be 
compelled to make out a clear case for 
equitable relief, and in Fryberger r«. 
Motier, 24 Superior Ct., 817, a delay of 
four years, where the evidence was con- 
tradictory, precluded the defendant's right. 

By tncse decisions, and there are many 
more to the same effect, it will be seen 
that when a defendant has knowledge of t 
judgment entered against him he must pro 
ceed without delay to have it opened il 
he wishes to make a defense, and further 
more that he must present a case wliici 
will move the conscieiice of a chancellor. 

We think the poor district is chargeabl 
with such laches as to preclude reliel 
That townships can be chargeable witi 
laches has be«*n decided in a number c 
cases. See Rush vs. Schuylkill Co., 10 
Pa., 856 ; Brennan vs. Plymouth Towi 
ship, '61 Co. Ct. Rpts., 417 ; Stebbins vi 
Leidy Township, 13 Dist. Rpts., 64. Th 
Statute of Limitations may run against 
municipal corporation. Evans v«. Er] 
Co., 66 Pa., 222; Kearney vs. Wes 
Chester Borough, 191) Pa., 81^2, and lach< 
may even be imputed to the Comaio] 
wealth under certain circumstances. Coi 
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moDweaUh vs. Bala & Bryn Mawr Tarn- 
pike Co., 153 Pa., 57 ; Bradford v$. Tel. 
k Teleg. Co., 206 Pa., 582; Common- 
wealth v$. Railroad Co., 23 Superior Ct., 
235. 

Had the defendant been able to estab- 
lish the facts, as alleged in the petition, 
that the note was given to Catharine 
Herrold without consideration, and the 
transaction was a fraud, perpetrated upon 
the poor district by the overseers then in 
office, and that their successors, with full 
knowledge of the fraud, permitted the 
judgment to go against the township, not- 
withstanding the delay in making this ap- 
plication, we might be warranted in open- 
iog the judgment ; but the averments of 
the petition as to the loan by Catharine 
Herrold to the township being proved be- 
yond all controversy to be untrue, and she 
having in good faith parted with her money, 
we do not think this judgment now should, 
at this length of time, be opened up to 
permit the township to interpose the tech- 
nical defense, that although their officers 
borrowed the money and applied it to the 
poor district's indebtedness in relief of the 
taxpayers, they exceeded their authority 
under the law, and irJ consequence the 
plaintiff is without remedy. 

And now, to wit, December 11, 1905, 
rule discharged. 

Prom A. W. Potter, Esq. , Seliosgrove, Pa. 



C. P. OP LANCASTER COUNTY. 
Sensenig vs. Dreibelbis. 

Alteration of written instrument by parol 
— Sufficiency of evidence to support 
alteration. 

A written instrumeot may be reformed by 
parol by adding a stipulation alleged to have 
been omitted from it by mistake, but tbe evi- 
deuce must be clear, precise and indubitable, 
and sufficient to move the couboience of a 
cbanoellor to reform the instrument. 

Where the evidence falls below this standard 
it should not be submitt«*d to a iury in a suit on 
the oontraot as reformed, and if submitted and 
tbe verdict is for the plaintiff, although the 
clear preponderance of the evidence is against 
the alteration, a new trial should be granted. 

October Term, 1903. No. 37. 

Kole for a new trial. 



M. G. Schaeffety for defendant and 
rule. 

B. F. Daviiy contra. 

January 18, 1906. Opinion by Ha88- 
LER, J. 

This is an action of trespass to recover 
damages for the conversion by the defend- 
ant of nine steers which plaintiff claims 
were his property. The plaintiff's right to 
recover depends upon the stipulation al- 
leged to have been omitted by mistake 
from the written agreement between the 
defendant and himself. The agreement is 
as follows: Lancaster, Pa., September 
5, 1905. I, Daniel Dreibelbis, have this 
day bought of George Sensenig nine steers 
weight 7040 pounds at 8f cents per pound, 
amounting to $264, for which I have given 
my note for sixty days. I agreeing to 
feed these nine steers until May 15, or 
sooner, on full feed, to fatten and to de- 
liver at the scales, either at Talmage or 
Mechanicsburg, at 4f cents per pound. 
(Signed,) Daniel Dreibelbis. George R. 
Sensenig." 

The stipulation alleged to have been 
omitted by mistake is that the title of the 
cattle was to remain in the plaintiff. 

That a written contract can be reformed 
where anything has been omitted from it 
through fraud, accident or mistake, is well 
settled law, and in Bispham's Equity, Sec- 
tion 185, it is said, a mistake may either 
arise from unconsciousness, ignorance, for- 
getfulness, imposition or misplaced confi- 
dence. The objection is raised in the 
second, third and fifth reasons for a new 
trial that the testimony of the alleged 
omission by mistake did not meet the re- 
quirements of the higher courts, and the case 
should not have been submitted to the jury. 

In Rowand vs. Finney, 96 Pa., 192, 
where the question for the jury was 
whether a deed, absolute on its face, was a 
mortgage, it being alleged that the defeas- 
ance had been omitted by mistake, Ster- 
rett, J., says: "It is only upon clear, 
precise and indubitable evidence of the 
fact that this can be done. Under our 
peculiar system of administering equitable 
principles m common-law actions, the judge 
presiding at the trial performs the func- 
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tions of a chancellor, and if his conscience 
is not moved to grant the equitable relief 
sought, it is his duty to interpose, either 
by withdrawing the case from the jury, or 
by refusing to receive or enter judgment 
on a verdict that is contrary to equity and 
good conscience. As a good judge, he 
ought not to permit the jury to do what 
he, as a chancellor, would not sanction. 
When the requisite kind or degree of proof 
is wanting, the better practice is for the 
Court to give the jury binding instructions, 
and thus withdraw the case from their 
consideration." In Murray v$. N, T. L. 
& W. R. R., 103 Pa., 37, Justice Pax 
son says: "In order to alter a written 
contract, by adding a stipulation, alleged 
to have been omitted, there must be clear, 
precise and indubitable evidence that it 
was the understanding of both parties that 
it should be inserted in the writing! 
* * * A deed ought to be worth some- 
thing, yet it would possess little value if it 
could be set aside by loose testimony of 
parties in interest. Where the evidence 
of fraud, accident or mistake is so direct 
and clear that a chancellor would reform a 
deed, it is one thing. Anything short of 
such evidence ought not to be submitted to 
a jury. This is the doctrine of the later 
cases. Spencer v$, Colt, 8 N orris, 314; 
Rowand vs. Finney, 15 Id., 192. And in 
view of the present law of evidence, it 
would be hazardous to relax the rule." 
In Sylvius vs. Kosek, 117 Pa., 67, Judge 
Sterrett says: *'It is conceded by the 
learned counsel for defendant that the de 
fense is in the nature of a bill brought to 
reform the written contract on the ground 
of fraud. The rules of evidence applicable 
to such cases are too well established to 
admit of any doubt. * * * If the evidence 
when admitted is not such as would move 
a chancellor to reform the contract or deed, 
the case should not be submitted to the 
jury without binding instructions as to its 
insufficiency. * * * Again, the answer of 
a plaintiff to such a defense as is set up in 
this case is conclusive, unless contradicted 
by two witnesses or one witness and cor- 
roborating circumstances equivalent to a 
second witness." See also Snyder V9. 
Phillips, 25 Sup., 648. 



A construction has also been put upon 
the word " indubitable " in numerous 
cases. In Honesdale Glass Company vs. 
Storms, 125 Pa., 268, Judge Green says, 

The evidence must be clear, precise and 
indubitable ; not indubitable in the sense 
that there must be no opposing testimony, 
but in the sense that it must carry a clear 
conviction of its truth, as we said in Hart- 
ley's Appeal, 103 Pa., 23. The evidence 
must also be sufficient to move the con- 
science of a chancellor to reform the instru- 
ment, as we have said many times." In 
Boyertown Bank vs. Hartman, 147 Pa., 
558, it is said, The standard of proof in 
such cases is ^ clear, precise and indu- 
bitable.' What is meant by *• indubitable ' 
proof, in connection with such cases, is evi- 
dence that is not only found to be credible, 
but of such weight and directness as to 
make out the facts alleged beyond a rea- 
sonable doubt." 

The question for our consideration is, 
was the testimony of the omission of the 
stipulation from the written agreement 
clear, precise and indubitable, and such as 
would move a chancellor to reform the 
agreement. If it was not, the case should 
not have been submitted to the jury. 

The plaintiff testified that it was the 
understanding between himself and the de- 
fendant that the title to the cattle was to 
be in him until re delivered to him, and 
that it should have been .in the written 
agreement, but, owing to his being very 
busy, it was omitted by mistake. John 
Sowers, after testifying that plaintiff sold 
the cattle to the defendant says, it was 
agreed or understood that the title was to 
remain in Sensenig. There are no cir- 
cumstances corroborating this testimony. 

Against it we have that of the defendant 
who denies that there was any understand- 
ing between plaintiff and himself that the 
title was to remain in the plaintiff. 

The testimony of George Heiler that he 
was present during the bargaining for the 
cattle and the writing of the agreement, 
and nothing was said that he heard that 
the title of the cattle was to remain in the 
plaintiff. Both these witnesses deny that 
John Sowers was present when the agree- 
ment was made. 
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There are aho the following corrobora- 
tiDg circomstances to support the position 
that the stipulation was not omitted from 
the written agreement : First, the fact that 
the stipulation does not modify but clearly 
contradicts the terms of the written agree- 
ment, written by plaintiff himself, which 
says that the defendant bought the nine 
steers from the plaintiff, and that he agreed 
to deliver them at 4f cents per pound on 
or before May 15th following the date of 
the agreement. Second, the fact that 
plaintiff received a note with security on it 
in payment of the cattle. Third, the fact 
that payments were made on the note by 
defendant at different times, which would 
not have been likely if the cattle belonged 
to Sensenig, ^nd the note was only tor his 
accomaiodation. Fourth, the remarkable 
fact that the writer of the agreement, who 
is a business man, should omit the only 
stipulation from the contract which was for 
his benefit. 

The fact that the plaintiff went to the 
defendant and gave permission to sell to 
pome one else looks as though plaintiff 
wanted to be relieved from that part of the 
contract which bound him to buy the cattle 
at 4f cents per pound, rather than that he 
was exercising ownership over the cattle. 
In his testimony on this point, the plaintiff 
refers to the cattle as the defendant's cattle. 

It can hardly be contended that in view 
of the great preponderance of the testimony 
in favor of the contract as written and 
signed by both the parties, and against the 
stipulation that the cattle were to belong 
to Sensenig, alleged to have been omitted 
by mistake, that a chancellor would have 
reformed the written contract. The testi- 
mony in support of the alleged omission is 
not indubitable, and is not such as would 
convince beyond a reasonable doubt that 
it was omitted by mistake at the time the 
agreement was written. As a chancellor 
would not have reformed this agreement 
on the testimony submitted, as against the 
testimony and corroborating circumstances 
in support of the agreement as written, it 
should not have been submitted to the 
jury. A verdict found on such testimony 
is not consistent with equity and good con- 
scienoe, and we cannot permit it to stand. 



We, therefore, make absolute the rule for 
a new trial. 

Rule made absolute. 



C. P. OF LANCA8TEB COUNTY. 

Denlinger vs. Oonestoga Electric Light and 
Power Oompany. 

New trial — After-dincovered evidence — 
Authority to employ attorney. 

Where, in a suit by an attorney affainat a 
corporation to recover for profeasional services, 
the party who employed him denies that he had 
authority to do so for the company, which testi- 
mony is corroborated by the president of the 
company, and, the plaintiff's affirmance of such 
authority being uncorroborated, the verdict is 
for the defendant, a new trial will be granted 
on the ground of after-disoovered evidence that 
the party who employed the plaintiff was vice- 
president and manager of the company, and 
had agreed with the president and the witness 
that the plaintiff should be employed, and a sum 
of money was set aside to pay him. 

A new trial should be granted on account of 
afteF'discovered evidence which goes to the 
merits of the case, is not merely cumulative and 
would likely produce a different vei*dict, and 
which could not by reasonable diligence have 
been discovered sooner. 

November Term, 1904. No. 67. 

Rule for a new trial. 

J. W. Denlinger^ C, E. Montgomery 
and Wm. J. Eherly^ for plaintiflF and rule. 

B. F. Davits contra. 

January 13, 1906. Opinion by Hass- 
LER, J. 

The defendant company is the owner of 
a tract of land in this county on which 
there was a mortgage given by a former 
owner for $1,000. The .plaintiff, an at- 
torney at law, acted for the defendant, in 
litigation in this court, and succeeded in 
having the property cleared of the lien of 
this mortgage. He was instructed to do 
this by one D. R. Brewer, who had sim- 
ilar litigation here at that time, and for 
whom the plaintiff was attorney. The 
plaintiff testified at the trial that D. R. 
Brewer represented, at the time of the 
employment, that he had authority to em- 
ploy him as counsel for the defendant, and 
that he did employ him both for himself 
and for the defendant. The only testi- 
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roony to show this authority or power to 
act for the defendant company was that of 
the plaintiff, who testified that I. S. Spatz, 
the President of the defendant company, 
called at his oSSce several times during the 
progress of the proceedings, consulted him 
about them, expressed his satisfaction at 
what he was doing, admitted the indebted- 
ness of his company for the services ren- 
dered and promised that the company 
would pay the amount claimed. D. R. 
Brewer denied, on the witness stand, that 
he had any authority or that he did em 
ploy plaintiff for the defendant, and testi- 
fied that he was only a stockholder of the 
company. L S. Spatz, the President of 
the company, on the witness stand, con 
tradicted the testimony of the plaintiff in 
that he had admitted the indebtedness of 
his company or that he agreed that the 
company would pay him or that he had 
consulted with the plaintiff in regard to the 
proceedings during their progress ; and 
said that D. R. Brewer had no authority 
to employ plaintiff to act for the defendant, 
or that he ever knew, as President of the 
company, that the plaintiff had been em- 
ployed or was acting for his company. 

We left the question of Brewer's author- 
ity to employ the plaintiff' to the jury, 
instructing them that they could not find 
such authority from anything Brewer said 
to the plaintiff at the time of the employ- 
ment, but that they might find he had 
authority if they believed the testimony of 
the plaintiff as to the conversations on the 
subject with the President of the company, 
L S. Spatz. The jury evidently did not 
believe this testimony, contradicted as it 
was, and returned a verdict for the defend- 
ant. 

Wo are now asked to grant a new trial 
because of testimony discovered since the 
trial which could not, by the exercise of 
reasonable diligence, have been discovered 
previous to the trial. The testimony is 
that of William Anderson, of Pittsburg, 
who conveyed the property to Brewer lor 
the defendant company, and who, since the 
trial, told the plaintiff that D. R. Brewer 
was Vice-President and General Manager 
of the company, and that I. S. Spatz, the 
President of the company, and D. R. 



Brewer agreed with the witness that the 
plaintiff should be employed as counsel for 
the company in these proceedings, before 
he was employed ; that D. R. Brewer, in 
the presence of the witness, did employ 
plaintiff for the defendant company ; and 
that in the settlement of an account for 
rentals between the witness and the oflScers 
of the defendant company Che sum of $200 
was retained by the officers for the purpose 
of paying plaintiff for his services to the 
company in this litigation by which the 
property was relieved of the lien of the 
mortgage. In the latter statement he was 
corroborated by another witness, one John 
R. Luckin. 

While plaintiff might have discovered, 
by the exercise of reasonable diligence 
before the trial, from the minutes and by- 
laws of the defendant company, who were 
the officers of the company and what au- 
thority was vested in them, being some of 
the facts testified to by Anderson, many 
of the facts learned from Anderson could 
not have been ascertained in this way. As 
practically the only issue before the jury 
was the authority of D. R. Brewer to em- 
ploy the plaintiff to act for the company, 
the newly discovered testimony is very im- 
portant in the face of the denials of both 
Brewer and Spatz of such authority, and 
if testified to at another trial would, if be- 
lieved by the jury, likely produce a differ- 
ent verdict. It is not simply cumulative 
or corroborative testimony. Most of it 
could not have been ascertained by the ex- 
ercise of reasonable diligence, and it goes 
to the merits of the case. We therefore 
think the plaintiff is entitled to another 
trial, and make absolute the rule for a new 
trial. 

Rule made absolute. 



C. P. OP LANCASTER COUNTY. 
Baker vs. Benedict. 

Opening of judgment — Proof nece99ary. 

It is necessary that a defendant in a proceed- 
ing to open a judgmeDt have another witDesB or 
sliuw curruborating circumstances to substan- 
tiate hi8 Btatementii before the ralief prajed for 
should be granted. 

November Term, 1905. No. 124. 
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Ft. Fa. to January Term, 1906. No. 8. 

Rule to open judgment. 

0. Ree$e Eahy^ for rule. 

H, M. Houier^ contra. 

January 6, 1906. Opinion by Hass- 
LER, J. 

This case is submitted on petition and 
answer. The statements contained in the 
petition, which are all denied in the answer 
filed by the plaintiff, show a case which 
would entitle the defendant to have the 
judgment opened if they were properly 
proven. It is necessary that a defendant, 
in a proceeding to open a judgment, have 
another witness, or show corroborating cir- 
cumstances, to substantiate his statements 
before the relief prayed for should be 
granted. Jenkintown National Bank Ap- 
peal, 124 Pa., 387. Kaier & Co. V9. 
O'Brien, 202 Pa., 153. 

The defendant having failed to substan- 
tiate the statements contained in his peti- 
tion by this measure of proof is not entitled 
to the relief prayed for, and the rule is 
therefore discharged. 

Rule discharged. 



Old and New Methods of Beporting. 

In old times there were three ways to 
report testimony — the verbatim, the sketch 
and the summary. Let us give an ex- 
ample: 

John Smith, sworn and examined by Mr. 
Jones: 

Q. ** What is your business ?'* 

A. ** I am a carpenter." 

Q. "How long have you worked at 
your trade ?" 

A. " I have worked at my trade for 
twenty years." 

Q. Do you know the defendant ?" 

A. "I do." 

Q. " How long have you known him ?" 
A. " I have known him for the last ten 
years." 



So much for the verbatim. Now for the 
sketch. 

"John Smith, on being sworn, said he 
was a carpenter. He worked at bis trade 
for twenty years and knew the defendant 
for ten years." 

And the summary: 

" John Smith, a carpenter, knew defend- 
ant for ten years." 

The yellow journals, however, have 
evolved a new style of reporting? 

"John Smith, a tall and angular fellow 
with bushy red hair and flaming whiskers, 
was sworn. He kissed the book with a 
resounding smack, adjusted his green neck- 
tie, sat down in the witness chair, ran his 
right hand through his ruby locks, crossed 
his legs, which were closely encased in 
blue and white trousers of the latest cut, 
and then looked straight into the eyes of 
Counselor Jones. In solemn tones the 
latter asked him his business. ^ I am a 
carpenter,' was the humble reply, made in 
a clear and high-pitched voice, that was 
heard distinctly in the remotest corner of 
the court room. 

" * How long have you been a carpen- 
ter ? ' asked Mr. Jones, with a threatening 
look in his left eye. * I have been a car- 
penter, sir,' said the witness, with great 
dignity and fully appreciating the import- 
ance of the question, ^ during the last 
twenty years.' Then Mr. Jones drew 
himself up to his fullest height, and ex- 
tending his right arm at an angle of forty- 
five degrees, he brought it down swiftly 
until his huge fist struck the table with a 
horrible dull thud. ^ Do you know the 
defendant?' he shouted in thunderous 
tones. ^ I do,' was the reply, made in 
accents pitched in a high key, which con- 
trasted strongly with the cavernous tones 
of the learned counsel. Then Mr. Jones, 
with flashing eyes and clenched fists, coiled 
himself up like a serpent and hissed: ^ How 
long have you known him ? ' * Ten years,' 
was the answer, tossed back to the lawyer 
with lightning-like rapidity." 

Well, this method of reporting may be 
beautiful, but it makes tiresome reading, 
and in these days when few citizens can 
afford the luxury of reading themselves to 
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sleep, blatherskite reports of murder trials 
are much avoided. — New York Sun. 



By the Way. 

The crier had a bad cold, so that the 
duty of making the opening proclamation 
fell to another court-officer who, as it hap- 
pened, had never acted as crier. This 
officer had heard the proclamation often 
enough and knew it by hearty but this is 
what happened. The deputy sherifT opened 
the door and announced " Court ! " The 
substitute crier rapped on his desk, and 
within and without the bar, those present 
arose and stood in silence while the judge 
passed to his place. 

Then the substitute began : " Hear ye ! 
Hear ye ! Hear ye ! " His voice seemed 
to him horribly loud, and all recollection of 
the words to follow suddenly left him, but 
he pulled himself together and went on 
bravely. " All persons having anything 
to do before the Honorable the Justices of 
the Supreme Court in the Jury Session 
thereof now sitting at Boston within and 
for the County of Suffolk may draw near 
and give their attendance and they shall be 
heard." 

At this point he sat down, but seeing the 
judge looking up in surprise, he saw his 
mistake and springing to his feet, he added : 

** By the way, gentlemen, God save the 
Commonwealth of Massachusetts.'' — Oreen 
Bag. 



An XJnblazed Trail. 

Soon after the late Gilman Marston, of 
New Hampshire, had been admitted to the 
bar a civil suit was brou);ht to him. It 
involved a somewhat complicated question 
of inheritance. But the young man, in no 
way daunted, took the case, looked up 
authorities all the way back to Julius 
Csesar, and prepared an argument of a few 
hundred pages which seemed to him un- 
answerable. His only fear was that it 
might bo beyond the comprehension of the 
court. 

When his case was called Mr. Marston 
rose with inward assurance and plunged 
" boldly. The judge seemed interested 



and he took heart. But at the end of an 
hour and a-half, in the midst of the most 
intricate part of his plea, he was pained to 
see what looked like a lack of attention on 
the part of the court. 

It was as he had feared ; the judge was 
unable to appreciate the nice points of bis 
argument. 

"Your honor," he said, "I beg your 
pardon, but do yoo follow me?" 

**1 have so far," answered the judge, 
shifting wearily about in his chair, "but 
I'll say f lankly that if I thought I could 
find my way back I'd quit right here." — 
Bogton Herald. 



Russell Saqb has a horror of law suits. 
A clerk of Mr. Sage's said the other 
day: 

^ I sought out the chief one morning in 
his office. 

" ' You remember, sir,' I said, * my com- 
plaint against my wife's uncle ? ' 
** * Yes,' he answered. 

* Well,' said I, * the man is obdurate, 
and I think of bringing suit against him. 
What do you advise ? ' 

* Mr. Sage was silent a moment, 
frowning thoughtfully. Then he said : 

* Listen. When I was clerk in Troy, 
I had a case against a man that seemed 
quite as good as yours. I visited a prom- 
inent lawyer, and I laid the whole matter 
before him in detail. When I was through 
he told me that he would be delighted to 
take the case — that it was a case that 
couldn't lose.' 

It can't lose ?' said I. 

" * It can't lose,' he repeated. 

I rose and took up my hat. I thanked 
the lawyer, and told him that I wouldn't 
bring suit after all. And then I explained 
tliat it was my opponent's side and not my 
own which I had laid before him." — 
Exchange. 



0. C. ADJUDICATION. 

By Judge Smith. 
February 12, 1906: 
Benj. Rineer, Strasburg Twp.,$IS8.81. 
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C. p. OF LANCASTER COUNTY. 
Harniflh, Adm'r of Myer, yb, Shoff. 

Note — Payment — Affidavit of defen$e. 

Id a suit on a promissory note an affidavit of 
defeuse is suffioieot wliioh avers payment and 
sets forth bow tlie note was paid and why it was 
not surrendered, and gives a copy of a receipt, 
the original of which it alleges to be lost. 

Jane Term, 1905. No. 97. 

Rule for judgment for want of a suffi- 
cient affidavit of defense. 

John Snyder ^ for rule. 

H. Frank Eshlemany oontm. 

The affidavits set forth in detail that the i 
note was paid in a business settlement, but 
could not be found at the time, and that a 
receipt was given, which is lost, and a copy 
of which is set forth. 

January 6, 1906. Opinion by Hass- 
LER, J. 

This is a rule for judgment for want of 
a sufficient affidavit of defense. After the 
rule was entered, the defendant filed a 
supplemental affidavit of defense, which we 
think cures the defects in the original affi- 
davit of defense, as pointed out in the as- 
signments of insufficiency. 

The plaintiff declares, in his statement, 
on a promissory note. The defendant, in 
the two affidavits of defense, avers that it 
is paid, and then, in detail, sets forth how 
it was paid, and why it was not surren- 
dered. He further produces a copy of a 
receipt, given by the plaintiff's decedent, 
acknowledging the payment of the note, 
which copy, if the original is lost, as the 
defendant says it is, is all that can be re- 
quired of him. The defendant further 
states that hb will prove all these aver- 
ments on the trial of the case, and, if he 



does, and the jury believe his testimony, 
it would be a good defense. We, there- 
fore, think the affidavits of defense are 
sufficient, and discharge the rule. 
Rule discharged. 



C. P. OF LANCASTER COUNTY. 
W. F. Main Oc ts. Dreiftu (No. 2). 
Depo9ition9 — Fxceptiom to — Amende 
ment. 

Deficiencies as to matters of form in deposi- 
tions can be corrected by amendment and on 
exception the depositions should be recommitted 
to the coromisssioner for amendment. 

January Term, 1902. No. 49. 

Exceptions to depositions. 

W. ffensel and Owen P. Bricker^ 
for exceptions. 

Wm. R. Brintovj contra. 

The exceptions filed to the commission 
to take testimony as returned were as fol- 
lows: 

^'1. The Commissioner has not signed 
the commission to him directed. 

2. The Commissioner has not certified 
to the execution of the commission. 

8. The Commissioner has not executed 
the commission to him directed. 

4. The Commissioner has not signed the 
commission returned as executed." 

April 8, 1905. Opinion by Hassler, J. 

, The exceptions to the depositions filed in 
this case are to matters of form which can 
be corrected by amendment. We, there- 
fore, recommit the depositions to the com- 
missioner for amendment before we dispose 
of the exceptions. 



C. P. OF DAUPHIN COUNTY. 
Jonas 0. Brinser vs. D. L. Kanfiman. 

Justices of peace — Summons — Return. 

In computing the time between the date of 
summons issued by a justice of the peace and 
the return day, the rule is to exclude the day on 
which the summons is dated and include the day 
on which it is returnable. 

The case of Barber V8 Chandler, 17 Pa., 48, 
in which it was held that the day on which the 
summons issued and also the return day should 
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be conoted id compnticg tbe time between tbe ^ 
ifihuin^ of fbe f>un monh and tliei-etiiiDday, was 
ovf iriiicd by Ci'« meleiu ts. Biiuk, 29 Pa . 522, 
and il.e ItgiKlaiure, by Act of June 20, 1883, P. 
L. 18<^ liHh )»rehcribfd a diffeient lule. 

A ^uniinonK iM^ned March 18. return- 
able March 17, ]0<5. Ou ceitiorari tbe judg- 
nicut was leverbed. 

June Term, 1905. No. 79. 

Certiorari. 

JovQ9 C. Brivier^ p. p., for plaintiff. 

D, L. Kaufman^ for defendant 

November 2, 1905. Opinion by KuN- 
EEL, Jm 

The first exception which is filed to this 
record must be sustained. The Act of 
Assembly of 1810 provides that a summons 
shall be made returnable not more than 
eight nor less than five days after its date; 
and in computing the time the rule is to 
exclude tlie day of the date and to include 
the day of the return; Act of Assembly of 
the twentieth day of June, 1888, P. L. 
1883, p. 136 ; Ferris vs. Zeigler, 5 Phila., 
629 (5 Kulp, 896) ; Smythe vs. Morgan, 
2 Kulp, 507 ; Hailan v^.'Tripp, 21 Pa.C. 
C.,116; Comih r«. Richer, 10 W. N. C, 
142; Bigham vs. Redding, 19 Pa. C. C, 
200 ; Cromclein vs. Brink, 29 Pa., 522 ; 
Yohe vs. Rockel, 9 Kulp, 441. The 
record in the present case shows that the 
summons was dated the 18th day of March, 
1905, and was made returnable the 17th 
day of March, 1905. Applying the rule 
above stated, tbe summmons was made re- 
turnable four days after its date, less than 
the number of days directed by the act of 
assembly. This is an error that is fatal to 
the proceeding, there being no appearance 
on the part of the defendant. 

Upon the argument we were referred to 
the case of Barber vs. Chandler, 17 Pa., 
48, where it was held that the day of 
issuing the summons and also the day of 
the return, are to be counted in computing 
the time. But that case was in effect 
overruled by Cromelein vs. Brink, cited 
above, Bi;:hnm vs. Redding, 19 Pa. C. C, 
200; GoMman vs. Tettlebaum, JO D. R., 
58 ; and besides the legislature has since 
laid down a different rule from the one 
there auounced ; Act of June 20, 1888, P. 



L. 1888, 186. The defendant, therefore, 
not having summoned according to law, the 
justice had no jurisdiction of him and the 
proceeding must be set aside. The judg- 
ment is accordingly reversed and the pro- 
ceeding is set aside. 

NoTR.— See Shnltz vs. Cobn, 22 Law Rb- 
VIEW, 803, where both days are ezoladcd. 



C. P. OP LUZERNE COUNTY. 
Hannis Distillery Co. vs. Bosenblntli. 

Agency — affidavit of defence. 

1. Au agent for tbe collectioo of a debt has, 
in general, no authority to acoept anyUiiog In 
lieu or money. 

2. One who seeks to defend ao actSon on t 
book account on the f^round that he bad paid it 
by giving a note therefor to a colleclion afi^ot, 
must aver in his sfSdavit of defence such facts 
as would coiistituto a special authorization or 
latiticMtion by the principal of the agent's act in 
receiving such note as a payment of tbe ac- 
count. 

May Term, 1903. No. 708. 

Rule for judgment for want of sufficient 
affidavit of defence. 

W. N. Reynolds^ for plaintiff. 

S. J. StrausSy for defendant. 

April 4, 1904. Opinion by Ferris, 

J. 

The essential allegation contained in the 
two affidavits of defence is that the plain 
tiff put a book account claim against the 
defendant in the hands of an agent for col 
lection with express authority to accept i 
promissory note in payment of the ac 
count; that the defendant gave the col 
lection agent such a note for the entire 
balance now sued for, which paper is stil 
outstanding, and averring as matter of lav 
that the account sued upon is merge( 
therein. 

We must regard the affidavits as defec 
tive, in that they fail to state whether a 
not the authority to the agent to accept ) 
note as payment in lieu of cash was ii 
writing, and if so to append a copy thereo 
or state why it cannot be done and other 
wise particularize the authorization. T 
merely say that an agent had authority t 
do a certain thing is to state a conclusion 
The facts from which it is supposed to floi 
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shoold be set forth. Counsel for defeo- 
dant has stated in bis brief that the author- 
izatioD in question was by letter and asks 
leave to set forth a copy, or failing ability 
to do that, the contents of this letter in a 
second supplemental affidavit if it be thought 
necessary. We think it should be done. 
Erie v$. Butler, 120 Pa. 374. As a 
general rule an agent to collect a debt has 
DO authority to accept a note or other 
secarity in lieu of cash and one who seeks 
to avail himself of such an act by the 
agent must show either that it was specially 
authorized or was subsequently ratified by 
the principal. McColloch vs. McKee, 16 
Pa. 289; Bank vs. Ashworth, 123 Pa. 
212 (218) : Paul v$. Grimm, 165 Pa. 139 
(146). Such authorization or ratification 
is matter of affirmative defence and should 
be^ averred in an affidavit with all the 
particularity required in a plaintiff's state- 
ment. 

Now, April 4, 1904, it is ordered that 
defendant be allowed to file a second sup- 
plemental affidavit of defence within ten 
days from the filing of this order, other- 
wise the rule to be made absolute. 

— Luz. Legal Register. 



Quarfer Session^. 



Q, 3. OF LANCASTER COUNTY. 
Road in Dmmore Township. 

Vanation of road — Jurisdintion — Acts o^ 
June 13, 1836, Src. 18, P. L. 668, 
and April 91, 18i6, P. L. il6. 

A petition to vacate a road miiRt set fortli how 
it became a public road in order to give the 
conn jurindiciion. 

If tlie road is a private road resting upon ex- 
prMs grant, the evidence of which in Rtill in 
existence, the ooart would have no jurisdiction 
to vacate ir. 

The order to the viewers must follow the 
wording of the petition. 

September Sessions, 1905, Minute 523. 
Exceptions to report from viewers. 
H^. XJ. Hevself for exceptions. 
CoyU ^ K tiler y contra. 



January 6, 1906. Opinion by Hass- 
LER, J. 

The second exception is that the petition 
fails to set forth how the road desired to 
be vacated became a public road. The 
petition does not state whether the road 
proposed to be vacated is a public road or 
a private road. It says That the road 
has long since been laid out from the Uni- 
corn to McCalls Ferry." The order to 
the viewers does state that it is a public 
road, but this was a mistake of the clerk in 
issuing the order, as the order must follow 
the petition. 

The act of 13 June, 1836, Section 18, 
P. L. 558, gives Courts of Quarter Ses- 
sions power to vacate public or private 
roads laid out by authority of law. The 
Act of 21 April, 1846, Section 1, P. L. 
416, extends this power to vacate all 
roads, whether laid out by authority of 
law, or existing by prescription or lapse of 
time, and generally to all roads, except 
private roads, resting upon express grant, 
the evidence of which is still in existence. 

Having then only authority to vacate a 
road (1) where it has been laid out by 
authority of law, (2) where it exists by 
prescription or lapse of time, and (;^) all 
roads, except private roads, where their 
existence rests upon express grant, the 
evidence of which is still in existence, the 
court must be satisfied that the road which 
these proceedings propose to vacate comes 
within one of these three classes before it 
will order its vacation. The burden of 
showing this is on the petitioners. They 
are invoking the aid of the court, and they 
must satisfy it, that what they ask is 
within its powers. The petition is the 
basis of the proceeding, and it must contain 
a statement of everything necessary to give 
the court jurisdiction to do what is asked 
of it. In re Church Road, 5 W. & S. 
200, the Supreme Court say, " As the 
Court of Quarter Sessions has no powers 
but what it gets from the statute, the ob- 
ject ought to be specifically stated in the 
petition which is the basis of the subse- 
quent proceedings, and it should appear to 
be clearly within the purview." 

If the road proposed to be vacated is a 
private road, laid out by express grant, and 
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a road 80 laid out ^ould come within the 
terms describing the road, used in this pe- 
tition, this court would have no authoritjr 
to vacate it. Nor could we do so if the 
road was laid out or existed in any but 
one of the three wajs above referred to. 
The petition having failed to show that 
this road is such a one as this court has 
power to vacate, we think it is fatally de- 
fective and invalidates all subsequent pro- 
ceeding. In Road in East Hempfield 
Township (No. 2.), 21 L. L. R. 226, this 
court set aside the proceedings because 
the petition did not state how it became a 
public road, and the facts agreed on, 
showed it was not a road and that it was 
not opened. In Road in York Township, 
11 D. R. 706, it was held that the petition 
must state how the road became a public 
road. In re Road in Dallas Township, 8 
Kalp, 58, it is suggested by Judge Lynch, 
that it is necessiry for the petition to state 
how the road proposed to be vacated wai* 
laid out. It is unnecessary to discuss the 
other exceptions, as we sustain this second 
exception and set aside the report. 
Exceptions sustained. 



Q. 8. OP McKEAN COUNTY. 
Foster Towosbip Beads. 

Jtoad law — Road taxes— -Working road 
tax — Constifvtional law — Delegation 
of legislative power — Local Legislation 
— Constitution of Pennsylvania^ Art, 
S, Sea. 1,S and 7— Act of April 12, 
1906, P. L. 14£. 

The pfcond proviso of § 2 of the act of Aprlj. 
12, 1905. P. L. 142, delejjaiing to the voters o' 
every townghip of the second class the right to 
oh^n^e the system of taxation for working the 
puhllo roads violates Art. Ill, § 1, of the 
Constitution of Pennsylvania as an illegal 
dele^ntion of legislative power and also violates 
Art. III. § 7, of the Constitution as a local or 
special law regulating townships. 

A taxpayer cannot be deprived of bis right to 
work our his tax except by a positive enactment 
to that effect daly passed by the law-making 
power of the state. 

Quaere^ whether said act does not also offend 
against Article III, § 8, of the Constitution, as 
not showing in its title that an election is an- 
thorized to be held to change the system of 
taxation. 

In the matter of the petition of citizens 



of Foster township to abolish the system 
of working road tax. 

D. H, Jack, for petitioners. 

January 15, 1906, Bouton, P. J. 

The petition in this case sets forth as 
follows : The undersigned residents and 
taxpayers of Foster township, McKean 
county. Pa., herewith respectfully petition 
said court to order an election to be held 
at the regular municipal election in Feb- 
ruary, 1906, for and against abolishing the 
system of working out the road tax or por- 
tion thereof, assessed on the properties in 
said township, as heretofore provided, so 
that the same shall thereafter be paid in 
cash as provided by act of assembly, ap- 
proved April 12, 1905, P. L. 142." 

The act of assembly above cited, and 
under which this petition is drawn, attempts 
to provide for a complete system of taxa- 
tion in townships of the second class* for 
working the public roads, and also provides 
for the collection of such taxes. See. 1 of 
the act provides for the election of three 
supervisors at the next February election, 
one person to serve one year, one to serve 
two years, and one to serve three years : 
and at each township election thereafter 
for ttie election of one person to serve 
three years. Sec. 2 provides for the 
organization of the board of supervisors, 
the levying of a road tax not exceeding 
ten mills on the dollar, and that an 
additional tax not exceeding ten mills 
may be levied by order of the court of 
Quarter Sessions on petition of the board 
of supervisors, with their unanimous re- 
commendation, and upon due cause shown. 
It further provides, that upon every taxa- 
ble the road supervisors shall assess the 
sum of $1 in addition to the millage tax. 
This section further provides, that before 
issuing the duplicate and warrant for the 
collection of road taxes it shall be the duty 
of the board of supervisors of every town- 
ship, that has not abolished the work tax, 
to give notice to all persons rated for such 
taxes, by advertisement or otherwise, to 
attend at such times and places as such 
supervisors may direct, so as to give such 
persons full opportunity to work out their 
respective taxes. Sec. 6 of the act pro- 
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vides for the collection of the road taxes 
by the treasurer of the township up to the 
first day of November of each year, and by 
the township collector thereafter. 

The portion of the act, under which the 
petitioners seek to invoke the powers of the 
court, is found in the second proviso of § 2, 
which provides as follows : " Provided, 
however, that any township may by a ma- 
jority vote of the electors thereof, at the 
February municipal election, after thirty 
days' prior notice thereof, change the sys- 
tem of taxation for working the public 
roads. Such election shall be authorized 
by the court of quarter sessions, upon a 
petition of at least twenty-five taxpayers 
of said township, and any such township 
which shall have abolished the work tax, 
Bhall annually receive from the state fifteen 
per centum of the amount of the road tax 
collected in said township, as shown by a 
Bwom statement of the board of township 
supervisors furnished to the state highway 
commissioner on or before March 15 in 
each year." 

Under this provision of the act have we 
aothority to grant the prayer of the peti- 
tion? The act of April 15, 1884, § 84, 
gave all persons rated for road taxes the 
absolute right to work out their respective 
taxes, and the giving of the opportunity to 
work out the taxes was a condition pre 
cedent to the issuing of a warrant for their 
collection. And under no theory could 
they be compelled to pay such taxes in 
cash until they had an opportunity to work 
them out. Miller vs. Gorman, 88 Pa., 809. 

The act of 1885, § 4, made no change in 
this provision. Thus, as the law stood at 
the time of the passage of the act, under 
which these proceedings are had, the tax* 
payer had the right to work out his taxes. 

It will be noticed that there is no at- 
tempt on the part of the legislature to 
take this right from the taxpayer by direct 
enactment, but rather an attempt to dele- 
gate to a majority of the voters of the re- 
spective townships the right to do so. 
There is no question but that the legisla- 
ture might have provided by proper legis- 
lation that all road taxes should be paid in 
cash. This they did not do. But what 
they attempt to do is to delegate to the 



voters of every township of the second 
class the right to change the system of tax- 
ation for working the public roads. And 
if it can fairly be inferred from this pro- 
viso that the abolition of the work tax 
comes under the designation of changing 
the system of taxation for working public 
roads/' then the people of every township 
are authorized by the legislature to make 
their own law relative to the collection of 
road taxes. In our opinion this is a clear 
delegation of legislative authority, and 
clearly offends against § 1, Art. 8, of the 
Constitution of Penna., which provides, 
'* The legislative power of this common- 
wealth shall be vested in a general as- 
sembly, which shall consist of a senate and 
house of representatives." 

Without an election, which is nowhere 
required by the act to bo held under the 
law, the taxpayer has the right to work 
out his tax. And this right he cannot be 
deprived of except by a positive enact- 
ment to that effect, duly passed by the 
law-making power of the state. We are 
aware of no decision of our Supreme or 
Superior Courts which is in conflict with 
our views. Lock's Appeal, 72 Pa., 491 ; 
McGonneirs License, 209 Pa., 327. 

But there is still a stronger reason why 
this provision of the act of assembly is un- 
constitutional. Sec. 7, Art. 8, of the Con- 
stitution provides that the general assem- 
bly shall not pass any local or special law 
— regulating the affairs of counties, cities, 
townships, wards, boroughs or school dis- 
tricts." 

It is too plain for argument that the 
legislature could not pass a law relative to 
taxation, or the collection thereof, for one 
township of the second class different from 
others. In other words, the legislature 
could not have said that in the township 
of Foster in this county all taxes for road 
purposes should be paid in cash, and leave 
the other townships, or any one of them, 
under a law giving taxpayers the right to 
work out their tax. If they could not do 
this, can the same result be accomplished 
by delegating to the voters the right to 
make such a law ? This question must be 
answered in the negative. And it would 
seem that it were only necessary to cite 
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the case of Frost vs. Cherry, 1 22, Pa., 417, 
in support of this position. In that case 
our Supreme Court in an able opinion by 
Mr. Justice Paxson says: If a majority 
in any county vote in favor of it, then the 
act takes effect in such county; if the ma- 
jority should be against it, the act does not 
take effect. Thus it may very well happen 
that Venango county may vote in favor of 
the repeal and its adjoining counties vote 
against it. We would then have one law 
in Venango county regulating fences, and 
a different law in the adjoining counties, 
both local laws, the very thing prohibited 
by the Constitution. Nor would it make 
any difference were every county in the 
state to vote the same way. The test is not 
results, but possibilities. The machinery 
to test the sense of the people can only be 
put in operation by the county commission- 
ers, and when so moved, the fact that it 
may be rendered local in its effects is fatal 
to the bill. In city of Scranton's School 
D.'s App., 113 Pa. 176, it was said by 
Mr. Justice Green, in delivering the opin- 
ion of the court: ^The circumstance that 
the power to determine the question is 
delegated to another body does not at all 
effect the question. The praciical result is 
the same ; the law of 1875 will be limited 
to the one or more cities that do accept and 
that makes it local. All our recent deci- 
sions are to the effect that if local results 
either are or may be produced by a piece 
of legislation, it offends against this provi- 
sion of the constitution and is void citing 
Com. V9, Patton, supra, and other cases. 
Scranton School D.'s App., is upon all 
fours with the case in hand: The act of 
1875 there referred to was an act of as- 
sessment, levy, and collection of all taxes 
authorized to be collected in certain cities, 
and to which by the proviso of § 5 no city 
of the third class shall become subject un- 
til they are accepted by ordinance of coun- 
cils, approved by the mayor, and it was 
held that the first five sections thereof 
were thus limited to the one or more cities 
that accept, and were therefore local and 
in conflict with Art. Ill, § 7, of the Consti- 
tution. 

If there is anything now settled in the 
Constitution it is that the legislature can 



no longer pass a valid local or special law 
regulating the affairs of the counties, cities, 
townships, wards, boroughs, or school dis- 
tricts. And what the legislature may not 
do directly, it cannot accomplish by indi- 
rection, as by classification resting upon no 
necessity nor reason of public policy, or by 
calling in the aid of the people at the polls 
to breathe life into an otherwise dead 
statute." 

That this act attempts to regulate the 
affairs of townships within the meaning of 
the Constitution is beyond controversy. 
When it speaks of the affairs of townships 
it oieans such affairs as effect the people 
of that township. Frost V8. Cherry, 
supra ; Morrison V9. Bachert, 112 Pr. 822. 

If the provision of the act of 1905, now 
under consideration, is to be effective, then 
there might be as many different systems 
of taxation as there are different townships 
of the second cla^s in the state, as it will 
be noticed that the provision of the act 
authorising the electors to change the sys- 
tem of taxation is not confined to a change 
of such system in mere abolishing the work 
tax, but is general in its terms. But even 
if it were confined to the right to abolish 
the work tax, th*»n one township might 
have one law regulating the collection of 
road taxes, and an adjoining township a dif- 
ferent law, both local laws. 

The cases of Frost V9. Cherry ; Morrison 
V9. Bachert ; Com. V9. Patton, supra, are 
cited with approval by our Supreme Court 
in Sample vs. Pittsburg, 2 12 Pa. 588. 

We are, therefore, of opinion that the 
second proviso of § 2 of the act of Apnl 
12, 1905, P. L. 142, under which these pro- 
ceedings are had, is clearly in conflict with 
Art. HI, § 7, of the Constitution and there- 
fore void. It might also be urged with con- 
siderahle force that this act offends againsl 
Art. Ill, § 8 of the Constitution, which pro 
vide8,*"JNo bill except general appropriation 
bills shall be passed containing moro thai 
one subject, which shall be clearly expreesei 
in its title. What is there in the title U 
this act, which would indicate that ther< 
was anything in the body of the act aii 
thorizing an election to be held by whici 
a majority of the voters night change tb 
system of taxation for working pubB 
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roads? If anything of that kind is dis- 
closed b; the title, we fail to find it. But 
we do not at this time feel called upon to 
determine this question, as the proviso now 
under consideration so clearly ofTendrt Art. 
Ill, § 7 of the Constitution. We there- 
fore, hold that the said proviso is uncon- 
stitutional and void, and we have no power 
to order the election prayed for. 

And now, to wit, January 15, 1906, the 
rule to show cause is discharged, the 
prayer of the petition refused, and the po- 
tion dismissed at the costs of the petitioner. 



Sumptuary Laws. 

From address of Bufus B, Smith, 
"The traits of character that perhaps 
most distinguished the Germans in this 
country from other people are those which 
relate to their domestic and social life. 
The attitude of the Germans toward life in 
these respects is expressed by their word 
'gemuctlichkeit,' a word not entirely trans- 
latable into English because the English 
language has no word that represents pre- 
cisf'ly the same idea. It represents a feel- 
ing of comradeship toward the world in 
general, and is expressed in the joyous and 
kindly nature of the German. In domes- 
tic matters it leads to veneration for the 
aged, love of home and children, the cele- 
bration of birthdays, the giving of gifts on 
these and other domestic anniversaries, 
and is seen in many other little ways too 
numerous to mention. The German be- 
lieves in recreation and having a good 
time. He doea not believe that whatever 
is pleasurable is sinful ; and in this respect 
his ideas differ from those which our Puri 
tan ancestors were much inclined to advo- 
cate, and which have had such a powerful 
influence on the life of this country. This 
difference of ideas in regard to recreation 
has been most prominently seen in this 
country with reference to certain sump- 
tuary laws — the Puritan idea in the main 
being that to drink any kind of liquor was 
wrong and that any kind of recreation on 



Sunday was sinful ; the German, on the 
other hand, believing that the moderate 
drinking of light wine and beer in the 
Fatherland is a harmless pleasure, sees no 
wrong in following the same practice in 
this country if he chooses to do so ; and it 
is impossible for him to understand why 
recreation on Sunday is a sin. Any dis- 
cussion of this subject is likely to lead into 
a political or rpligious discussion, which I 
wish as far as possible to avoid. Never- 
theless, it is an undoubted fact that the 
puritanical conception of Sunday is grad- 
ually yielding; more and more, as the 
years go by, to a more liberal conception 
of that day, in which innocent recreation, 
instead of being interdicted, is commended 
as a practice entirely consistent with re- 
ligious feeling and good order. And 
whatever others may think, I am of the 
opinion that this change in public senti- 
ment, to which the German influence has 
so materially contributed, is wi^e and 
beneflcial, and that it is now likely to be 
permanent. There are certain principles 
involved in this matter which are often 
overlooked. Every one concedes that cer- 
tain sumptuary laws are necessary to the 
peace, good order and health of a com- 
munity ; but the limit of these laws is 
reached when they infringe on the per- 
sonal liberty of the citizen to eat and drink 
and amuse himself in such manner as he 
chooses, so long as he does not injure him- 
self or his neighbor. Those who favor 
strict laws too often lose sight of the fact 
that there is a limit beyond which the 
State should not go in interfering with the 
personal liberty of the citizen. While 
those who favor more liberal laws too 
often overlook the fact that no man has a 
right so to conduct himself as to injure him- 
self or to society or to become a nuisance 
to his neighbor. It is most unfortunate, 
too, for the political welfare of any com- 
munity to have imposed upon it sumptuary 
laws of which a majority of the community 
do not approve. The practical result of 
such legislation is that the laws are dis- 
regarded, and the disregard of law leads to 
a lessening of respect for all law. When 
decided diflfercnces of opinion exist upon 
any of these questions the only practical 
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solution would seem to be to allow the 
majority in each community to settle 
them. When so settled, public opinion 
would support the settlement and there 
would be no violation of law." — Chicago 
Legal News. 



'* Green Stick Fracture." 

In the trial of a personal injury case, 
which was afterwards appealed to the Court 
of Appeals at St. Louis, Mo., the interest- 
ing question arose as to whether the ribs 
of a man 69 years of age had sustained a 
** green stick fracture," that is, a fracture 
in which only one side of the rib was 
broken ; and a verdict based upon this as- 
sumption was sustained in the face of 
strong expert testimony as to the impossi- 
bility of such a fracture being sustained by 
a man of that age. The Appellate Court, 
in passing upon the matter, passes over 
the entire question of ribs in general, and 
devotes especial attention to the scientific 
question of green stick fracture. The 
court says : ** Ribs are of ancient origin. 
Adam had an experience with one, which, 
if he had not had, we would be in paradise 
to-day, instead of here, laboring and 
sweating over this rib question. Ribs are 
not only ancient, but common. Wo all 
carry them about with us, and have them 
on our bill of fare from day to day. But 
we must confess that until we had them in 
the bill of exceptions, we never thought 
that there was any sympathy between ribs 
and green sticks, or dry ones. We all 
know that in the vicissitud^^s of fortune and 
the mutations of time all things change, 
ribs not excepted. We do not think that 
these changes are, in the case of ribs, uni- 
form as to time, but are dependent some- 
what on the strength, character and en- 
vironment of the particular rib, and we 
must decline to lay down an ironclad rule 
to settle for all ages when, if at all, a rib 
under the process of fracture will not imitate 
a green stick undergoing the same process.'* 
The case is entitled Gorman r«. St. Louis 
Transit Co., 70 Southwestern Reporter, 
781. 



Not an Animal ; Only a Qoose. 

An opinion of Wilkes, J., of the Ten- 
nessee Supreme Court, holds that a goose 
is not an " animal or obstruction '* for 
which the statute requires a train to signal 
or stop when an animal or obstruction is 
before it on the track. The opinion says: 

It is true a goose has animal life, and 
in the broadest sense is an animal ; but 
we think the statute does not require 
the stopping of trains to prevent running 
over birds, such as geese, chickens, ducks, 
pigeons, canaries, or other birds that may 
be kept for pleasure or profit. . . . The 
line must be drawn somewhere, and we are 
of the opinion that the goose is a proper 
bird to draw it at." — Case and Com- 
ment. 



New Jersey courts decline to enjoin a 
woman from talking, evidently understand- 
ing the limitations of a purely human tribu- 
nal. — Philaddphia Ledger. 



0. C. ADJUDICATIONS. 

By Judge Smith. 
Monday, February 19, 1906: 
Elizabeth O. E. Bates, Lancaster City. 
Elizabeth G. Eshleman, Lancaster City. 
Henry Frankhouser, E. Cocalico. 
Mary Krieder, Earl. 
John Kaumm, City, $10296.48. 
Gerhard Metzger, City. 
George Wall, City. 
Fredk. L. Bleiz, $1440.44. 
Thursday, Feb. 22: 
John H. Moore, Rapho, $59,448 82. 
Christopher Gerhardt, City, $547.12. 
John Cassel, Penn, $27,821.02. 
Ida M. Myers, City, $4,127.78. 
Lydia Lichty, East Earl, $2,681.46. 
Henry Shenk, West Lampeter, $6,- 
179.27. 

Levi C. Hailstock, jr., City, $117.55. 
John J. Evans, West Lampeter, $1,- 
356.91. 

Elizabeth Groff, Paradise, $697.94. 

Elizabeth S. Brackhill and Elizabeth K. 
Harnish, Strasburg, $2,922.62. 

Frederick C. Kempfer, Columbia, 
$622.40. 
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Q. 8. OP LANCASTER COUNTY. 
Oomxnonwealth vs. Story. 

Complaint on information and belief. 

An iodiotmeDt will not be quashed where the 
oomplaiot is made ''on information received 
which deponent has reason to believe and does 
believe/' because it does not name the source of 
the information. 

Com. M. Roland, 18 Law Rbvisw, 25, distin- 
guished. 

I^ovember Sessions, 1903. No. 45. 

Indictment for bigamy. 

Motion to quash indictment. 

B. F. DaviSy for motion. 

F. S, Groffy District Attorney, contra. 

January 9, 1904. Opinion by Landis, 
P.J. 

The motion to quash in this case is based 
upon the alleged informality of the com- 
plaint, wherein one Jacob A. Prowell avers 
that he makes the same on information 
received, which deponent has reason to be- 
lieve, and does believe," without naming 
the source of his information. 

In Commonwealth V9. Clement, 8 Dist. 
Rep., 705, it was held by Reed, P. J., 
that a warrant is illegal, where the affiant 
does not give the name of his informant, 
nor the facts communicated to him^ but con- 
tents himself with making the bald statement 
that the defendant, on or about a certain 
date, had committed adultery, ^^as he, 
deponent, is informed and expects to be 
able to prove." In Commonwealth vb, 
Roland« 18 Lane. L. R., 25, this Court 
held that an indictment must, on motion, be 
quashed , where the complaint, which charged 
the defendant with unlawfully administer- 
ing drugs, etc., was made solely on infor- 
mation received, and not on the personal 
knowledge of the complainant, and where 
the complaint did not set forth the name of 



the informant, nor the facts communicated 
to him, nor his belief in the information 
received. We then endeavored to discuss 
this question with some particularly, and a 
repetition of the authorities and the reasons 
there set out at length would seem to be 
entirely without profit. 

It will, however, be observed that we are 
here requested to enlarge the rule beyond 
what was necessary for a decision of the 
Roland case, or was made therein. The 
present information brings to our knowl- 
edge the facts that, on May 14, 1902, the 
defendant was married to one Emma Prow- 
ell, and, on October 23, 1902, his wife 
being in full life, he did marry one Annie 
Wenger, thus having two wives at the same 
time. If these facts are proven upon the 
trial, the defendant will, no doubt, be found 
guilty of the offense charged. But the 
information also alleges that, while it is 
made upon " information received," the 
deponent has reason to believe, and does 
believe, the same. The only ingredient 
wanting, even under the motion to quash, 
is, that the name of the person who gave 
the deponent this information is not dis- 
closed. We are not prepared to say that 
this alone is fatal to the whole proceeding. 
In Commonwealth v%, Campbell, 22 Sup., 
98, the Court said : The warrant was 
properly issued on the affidavit charging 
the offense upon information and belief." 
See, also, Commonwealth vs. Green, 185 
Pa., 641. 

We think that the complaint is suffi- 
ciently full to require the defendant to 
answer, and we, therefore, dismiss the 
motion to quash. 

Motion dismissed. 



Q. 8. OF LEHIGH COraTY. 
Oom. TS. Weiler. 

Constitutional law — Act of April SSj 
1906, P. L. 28i. 

The Act of April 23, 1905, P. L. 284, which 
provides that in all oases of summary convic- 
tion, upon the entry of sufficient recognizance, 
the defendant may appeal, is in violation of 
Section 14 of Article 5, of the Constitution, be- 
cause it limits the right of appeal to the defend- 
ant and attempts to abrogate the constitutional 
provision that such appeals shall be upon allow. 
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anoe of the appellate ooart or jadge thereof 
upon cause shown. 

The defendaDts were charged with hav- 
ing violated the Act of April 26, 1905, P. 
L., 810, by fishing with a seine net with 
smaller meshes than allowed by law with- 
out giving bond. They were summarily 
convicted before George Fry, an alderman 
of the City of Allentown, and fined as pro- 
vided by said Act. Defendants appealed 
to the Court of Quarter Sessions of Lehigh 
County without securing an allocatur. 
Motion to quash appeal. Appeal quashed 
and stricken off. 

The Court was asked to quash the appeal 
for the following reasons : 

1. Because the defendants failed to bring 
their appeal after allowance of said Court 
of Quarter Sessions, upon cause shown, in 
compliance with the Act of Assembly ap- 
proved April 17, 1876. 

2. Because the Act of Assembly approved 
April 22, 1905, purporting to amend an 
Aot relating to cases of summary conviction 
and under which Act the above appeal was 
taken, is unconstitutional, being m contra- 
vention of Art. 5, Section 14 of the Consti- 
tution of Pennsylvania. 

Horace W, SchantZy District Attorney, 
for Commonwealth. 

Allen W. Hagenbachy for Department 
of Fisheries. 

W. La Monte Gillette j for defendants. 

October 27, 1905. Opinion by Trbx- 
LER, P. J. 

The parties were charged with having 
violated the Act of Assembly, approved 
April 26, 1905, by fishing with a seine net 
in the waters of Helfrich's Spring. They 
were adjudged guilty by the alderman and 
sentenced to pay a fine and costs. They 
entered bail for their appearance at the 
next term of Court of Quarter Sessions. 
There was no allowance from the judge of 
said court and the case was called by the 
Commonwealth before indictment found and 
objection made and motion entered to strike 
off appeal. 

The Act of Assembly, approved April 
22, 1905, P. L., 284, amending the Act 



of the 17th of April, 1876, provides : Thit 
in case of a summary conviction the defend- 
ant may, by entering good and suflBcient 
recognizance to answer said complaint on a 
charge of misdemeanor, appeal from the 
judgment of the magistrate to the Court of 
Quarter Sessions of the county. 

It will be observed that the right to 
appeal is limited to the defendant and that 
the allowance of the court or any judge 
thereof is dispensed with. 

Upon argument of the matter, counsel 
for the Commonwealth contended that the 
Act was unconstitutional and for that rea- 
son the appeal in this case was not properly 
taken. Article 5, Section 14, of the Con- 
stitution of 1874, provides : " In all cases 
of summary conviction in this Common- 
wealth, or of judgment in suit for a penalty 
before a magistrate, or court not of record, 
either party may appeal to such court of 
record as may be prescribed by law, upon 
allowance of the appellate court or judge 
thereof upon cause shown." 

We need not here discuss the law of 
summary convictions. The Courts have 
decided that they have a place in our sys- 
tem of laws and are not inconsistent with 
the right of trial by jury. 

While the lower courts are slow to declare 
any Act unconstitutional, still where the 
violation is clear, the duty of the court is 
obvious. The fourteenth section of article 
fifth, above referred to, very plainly gives 
either party the right to appeal but leaves 
only to the legislature the right to prescribe 
the court to which the appeal may be taken^ 
and explicitly states that it must be upon 
allowance. 

I am unable to see how the legislature 
can change these provisions. To my mind 
the matter is too clear for argument. The 
Act is unconstitutional. 

The motion to strike off the appeal by 
reason of the fact that no allowance was 
had is granted and the appeal is stricken 
off and quashed. 
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C. p. OP SCHUYLKILL COUNTY. 
Oonfkir vs. Stoddart Coal Oo. 

Appeal by corporation $ — Bail. 

CorporatioDS may appeal upon entering secur- 
ity for 008 to only. 

Bale to show cause wbj the appeal 
shoold not be stricken ofT. 

No. 256. May Term, 1905. 

(7. N. Brumm^ for plaintiff and rule. 

(7. Breckontj for defendant. 

Oct. 9, 1905. Opinion by Mark, J. 

' At the time of the argument of the 
above referred to rules there was some 
discussion as to the insolvency of the com- 
pany, an aflSdavit having been filed relat- 
ing to its assets. This is immaterial, as no 
Act of Assembly relating to appeals by 
corporations makes any reference to their 
assets, or stipulates what amount of assets 
a corporation should have when appealing 
from an award of arbitration or a judg- 
ment. 

In the present case it is conceded that 
the defendant is a corporation under the 
laws of this Commonwealth. 

The Acto of Assembly bearing upon this 
question are numerous, and the question 
here raised has been frequently decided 
by the lower courto of this State, but these 
decisions are not in harmony, and singular 
as it may be, thus far, there has been no 
decision by our courts of last resort in in- 
terpreting these various Acts of Assembly. 

The first Act of Assembly bearing upon 
this decision- is the Act of March 22, 1817, 
4th section, which provides that ''when 
any corporation shall be sued and shall ap- 
peal or take a writ of error the bail requi- 
site in that case shall be taken absolute for 
the payment of the debt, interest and cost 
of affirmance of judgment." This act was 
construed to apply to all appeals by cor- 
porations. Following this act is the Act 
of 1845, P. L., 488, Section 1, which pro- 
vides that in lieu of the bail in cases of 
appeal from the judgment of aldermen and 



justices of the peace, and from the awards 
of arbitrators shall be bail absolute, in 
double the probable amount of costo ac- 
crued and likely to accrue in such cases, 
with one or more sufficient securities, con- 
ditioned for the payment of all costo ac- 
crued or that may be legally recovered in 
such cases against the appellant." This 
is followed by the Act of 1847, P. L., 361, 
the preamble to which refers to doubto 
having arisen in regard to the effecto of 
the Act of 1845, as to the bail required to 
be given by corporations in cases of appeal 
and writ of error and provides, in Section 
1, '' that from and after the passage of this 
act, when any corporation (municipal cor^ 
poration excepted) being sued, shall ap- 
peal or take a writ of error, the bail requi- 
site in that case shall be taken absolute for 
the payment of debt, interest and costo on 
affirmance of the judgment." 

This language is the same as is used in 
the Act of 1817. The next act in order 
is that of 1849, Pamphlet Laws, 216, Sec- 
tion — , which provides, ^ that in all suito or 
actions hereafter to be brought in any 
Court of Record of this Commonwealth, 
against any foreign corporation or body 
corporate not holding its charter under the 
laws of this Commonwealth, every judg- 
ment, verdict or award rendered against 
such corporation shall be final and con- 
clusive, unless the said defendanto, in addi- 
tion to the usual proceedings in cases of 
appeal, shall give good and sufficient bail 
in the nature of bail absolute, for the pay- 
ment of such sum or sums as shall finally 
be adjudged to be due to the plaintiff or 
plaintiffs, together with the interest and 
costo thereon." This is. followed by the 
Act of 1850, P. L., 569, which in Section 
12 provides, '' That so much of the first 
section of the act passed on the 20th day 
of March, 1845, entitled ' An act concern- 
ing bail and attochmento,' as pertains to 
appeals from the awards of arbitrators, 
shall from henceforth be construed to ex- 
tend to all such appeals, whether made by 
persons natural or artificial " This act 
applies to two classes of persons, natural 
or artificial. In Deisher vs. Reading and 
Pottsville Railroad Company, 2 Pa. 
C. C. R., 606, the late Judge Green, of 
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this county, held that the Act of 1845, 
regulating appeals was extended by the 
Act of 1850 to all appeals whether made 
by persons, natural or artificial. In De- 
long V8. Allentown Railroad Company, 1 
Woodward Decisions, 191, Judge Wood- 
ward held that Act of 1817 was supplanted 
by that of 1847, and the last mentioned 
act as to appeals from awards was repealed 
by the Act of 1850. In Rush vs. Home 
Mutual Life Association, 4th County 
Courts, 523, Judge Archibald, in a lengthy 
Bnd interesting opinion, sustained the posi- 
tion taken by counsel for appellant that the 
Act of 1850 allows appeals from awards 
of arbitrators, whether by persons natural 
or artificial to be taken so far as the entry 
of bail is concerned, upon terms prescribed 
by the Act of 1845; that is to say, by the 
entry of security for costs only, and the 
Act of 1847 in this respect is modified and 
repealed. In Thropp vs. Insurance Co., 
2 Pearson, 806, Judge Pearson held that 
the language shall appeal or take a writ 
of error," applies only to appeals to the 
higher courts where the judgments are 
affirmed, and quotes the opinion of John- 
son, P. J., 8 Pittsburg Reports, 282, as 
supporting this contention. He thinks 
that the Act of 1849 requiring foreign 
corporations to give bail absolute, in oases 
of appeal, for the judgment as well as for 
the interest and costs would be unneces- 
sary if, already, bail of that character was 
required of all corporations. 

Other Common Pleas Judges have held 
that foreign corporations are embraced by 
the Act of 1850 as to appeals. It is true 
that some of the Common Pleas Judges 
have held that bail absolute should be 
entered for the payment of debt, interest 
and costs where corporations are appealing, 
but by far the larger number of decisions 
are to the contrary. The practice in our 
courts has been universally held to require 
the entry of bail on appeals from the 
award of arbitrators to be for costs only, 
and under the decisions rendered by the 
judges of other counties and careful con- 
sideration of the various Acts of Assembly 
regulating appeals of this character, we see 
no reason which would justify us in a de- 
parture from the practice heretofore recog- 



nised. This construction of the varioos 
acts seems to be in accordance with the 
legislative intent and harmonizes all of the 
statutes. The Act of 1850 must be thus 
construed, or it would seem to be in- 
effective. 

For these reasons we think that the 
rules above referred to should be dis- 
charged. 

And now, October 9, 1905, the rules to 
show cause why the appeals by the de- 
fendant in the above stated cases from the 
award of arbitrators should not be stricken 
from the record, are herewith discharged. 



C. P. OP SCHUYLKILL COUNTY. 
Sandman vs. Ellia. 

Security for costs — Laches. 

Where there is no allegation of the InsolveDoy 
of a party, who is not a non-reBident, security 
for ooBts will not be ordered. 

When the party seeking seourity is ^ilty of 
laches such order will be refused. 

No. 810. Sept. T., 1886. 
Rule on plaintiff to enter security for 
costs. 

Q-eo. J. Wadlinger^ L. D. Haugha^ 
wout^ for rule. 

Geo. M. Roadsj contia. 

Nov. 1, 1897. Opinion by Koch, J. 

This case came into court on an appeal 
from a justice of the peace, and was entered 
over eleven years ago. A rule to plead 
was entered June 9, 1897. On the 21st 
of June the defendant answered the rule, 
claiming that he was not called upon to 
plead, because no declaration or statement 
of the plaintiff's claim had been filed. 
Notwithstanding this answer the defendant 
entered a plea and a special plea with 
notice of set-off on July 19, 1897, the 
same being one paper signed by hia attor- 
ney and sworn to by himself on July 7, 
1897. The affidavit for security of costs 
was made on July 7, 1897, and refers to 
notice of set-off, but not filed in court until 
September 18, 1897, at which time the 
above rule was granted. On the 6th of 
September the September term of court 
commenced. There is no allegation of 
insolvency of the plaintiff. 
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We have no role of ooart relative to 
Becarity for costs, nor is there any statute 
in this State on the snbjeot. In Philadel- 
phia the conrt made a rule many years ago 
regulating the matter in that county. And 
all the reports cases to be on rules entered 
for security for costs in the Philadelphia 
courts. 

But in proper cases such orders have 
been made in this court. The rule giving 
the defendant such security, where the 
plaintiff is a non resident of this State, has 
been transplanted into the common law 
from practice in equity. But in order to 
entitle a defendant to require security for 
costs from a plaintiff, he must make his 
application at the earliest possible time 
after the fact had come to his knowledge, 
and before he takes any further step in the 
cause. McQarry V8. Caspin, 8 Clark, 26. 
In equity even filing an answer after notice 
of the fact of the plaintiff's residence abroad, 
though sworn to before, has been held a 
waiver of security for costs. Dyott v«. 
Dyott, 1 Madd. Rep., 187. 

The case is over eleven years old. When 
ruled to plead last June,defendant answered, 
no narr, or statement to plead to. State- 
ment was filed July 6, 1897. Then fol- 
lowed the plea and now comes this rule. 
The defendant is guilty of laches, and is 
not entitled to the security he prays for. 

Rule discharged. 

— Schuylkill Legal Record. 



C. P. OF LACKAWANNA COUNTY. 

Stowers Pork Packing and Provision Com- 
pany vs. P. M. Shoener. 

Ad Intent to defraud within the meaning of 
the attachment act cannot be inferred from an 
Intent to prefer a creditor. The Act of March 
28, 1905, P. L. 62, has to do only with actual 
frand and does not enlarge the operation of the 
Fraudnlent Debtors attachment. 

September Term, 1905. No. 1080. 

Rule to dissolve attachment under Act 
of 1869 and supplements. 

Welleg ^ Torrey^ for plaintiff. 

Vonhurg ^ Dawioriy for defendant. 

November, 1905. Opinion by Nbw- 
OOMB, A. L. J. 



The plaintiff by his affidavit upon which 
the writ was founded averred, first, that 
the debt in suit was fraudulently con- 
tracted; second, that the defendant had 
disposed of his property with intent to de- 
fraud his creditors. Both of these allega- 
tions were traversed by defendant's peti- 
tion for this rule. This cast the burden of 
proof upon the plaintiff. The depositions 
before us fail to sustain either averment. 
The most that can be said under the evi- 
dence is that being indebted to various 
creditors, among whom was his landlord on 
account of rent in arrears, amounting to 
upwards of $500, he gave the landlord a 
preference by transferring to him without 
notice to other creditors the bulk of his 
property in satisfaction of that claim. The 
bona fide of the transfer is not impeached. 
The property consisted of the stock, imple- 
ments, furniture, fixtures and machinery of 
a retail meat business which the defendant 
had been carrying on in the demised prem- 
ises. Its value isn't shown to have been 
in excess of the rent which he was owing, 
and was probably less than that amount. 
He got not only a receipt in full, but a 
release from further liability. 

An intent to defraud within the meaning 
of the attachment act cannot be inferred 
from an intent to prefer a creditor. Lauc- 
heim V9. Marks, 2 Pears., 268 ; Rice v«. 
Warren, 8 Del., 288 ; Esterline V9. Jones, 
14 L. Bar, 76. 

But it is contended that the transaction 
falls under the ban of the act of March 28, 
1905, P. L., 62, relative to such sales. 
The argument is that inasmuch as the pro- 
visions of the act requiring notice of the 
proposed sale to be given to creditors of 
the seller were not complied with the sale 
must as to them be deemed fraudulent. If 
it were a case calling for the application of 
this statute there might be grave doubt as 
to its constitutionality. But we think it is 
not such a case. It will be time enough 
to meet that doubt when it arises in a case 
necessarily requiring its determination. 
Assuming for the purposes of this proceed- 
ing that the act is valid, it defines and 
deals with a constructive, not an actual 
fraud. Hence, as^ in other instances of 
constructive fraud, the purchaser takes a 
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defeasible title to the property in question. 
His title maj be impeached by the cred- 
itors of the seller if timely action be taken. 
To do this they may treat the property as 
if never transferred and take it in execn- 
tion upon a judgment against the seller. 
We cannot see how the act of 1905 en- 
larges the operation of the fraudulent debt- 
ors attachment, which has to do only with 
actual fraud, the existen(;e of which, as we 
have said, has not been shown here. 

The rule to show cause is made absolute 
and the attachment is dissolved. 

— Lackawanna Jurist. 



C. P. OF LACKAWANNA COUNTY. 
I. Mittleman vs. Edmund W. Thayer. 

Authority of justice to change records. 

The jurisdiotion of an aldermau is statutory 
and he has oo authority whatever to re-open a 
case for the purpose of allowing a defendant an 
opportunity for an amicable settlement, nor has 
he any authority to enter a new judgment at a 
later day. 

November Term, 1904. No. 780. 
Rule to strike off appeal from a judg- 
ment of an alderman. 

A. A. Chase^ for plaintiff. 

F. E. Donnlly^ for defendant. 
March 6, 1905. Opinion by Kbllt, 
A. L. J. 

The record in this case shows that the 
defendant was duly served and appeared 
before the alderman at that time of the 
hearing, and that judgment was given in 
favor of the plaintiff for the sum of $18.00 
on the 17th of September, 1904. On 
September 29, 1904, the alderman re- 
opened the case for the purpose of allow- 
ing the defendant an opportunity for 
amicable settlement," and on October 20, 
1904, ^^suflScient time having transpired 
since the above case being opened and no 
satisfactory settlement being made," the 
alderman gave another judgment in favor 
of the plaintiff and against the defendant 
in the sum of $15.00. On November 8, 
1904, the defendant appealed and he filed 
his transcript of appeal on the 14th of 
November, to the number and term above 
set out. 



All of the proceedings subsequent to 
the entering of judgment on September 
17, 1904, were irregular and without any 
warrant of law. The jurisdiction of the 
alderman was statutory and he had no 
authority whatever to reopen the case for 
the purpose of allowing the defendant in 
opportunity for amicable sertlement, nor 
did he have any authority to enter a new 
judgment at a later date. The proceedioga 
were all regular up to the time of the en- 
tering of the original judgment, to wit: 
the 17th of September, 1904. From that 
time on the alderman had no jurisdiction 
as far as the merits of the case were con- 
cerned. Therefore the appeal in order to 
be valid should have been taken within 
twenty days from that date and filed as re- 
quired by law. No appeal was taken until 
November 8th, long after the twenty days 
had expired. This was clearly too late 
and the appeal should therefore be stricken 
off. 

If this were a case where the defendant 
had been misled by the action of the alder- 
man in opening the judgment, even irregu- 
larly, we might be inclined to grant some 
relief, but no depositions were taken and 
there is no allegation of anything of that 
kind in the case. 

Rule absolute. 



O. C. OF DELAWARE COUNTY. 
Estate of Snsaimah Quinn, Deceased. 

Orphans* Court — Enforcement of decree 
awarding counsel fee — Administratrix 
— Exemption from attachment — Act of 
8 February^ 1819^ construed. 

An attachment will not be issued against as 
admioistratriz to enforce a decree awarding oat 
of funds of the estate a counsel fee to her attor- 
ney. The amount due is a debt for legal ser- 
vices and the Act of 8 February, 1819. which 
provides that no female shall be arrested or im- 
prisoned for or by reason of any debt contracted 
applies. 

Petition for attachment to enforce a de- 
cree of the Orphans' Court awarding a 
counsel fee out of the funds of the estate* 
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The petition averred inter alia That 
on the final audit of the accoont of said 
administratrix your honorable court allowed 
to said administratrix out of the fund found 
in her hands the sum of one hundred dol- 
lars for counsel fees, to your petitioner, 
and which said sum of one hundred dollars 
still remains in the hands of said account- 
ant." 

U. H. Hallf for petitioner. 

The Orphans' Court may enforce its de- 
crees by attachment. The proceedings are 
in the nature of a capias ad tatiffacien' 
dum. Rhone's Orphans' Court Practice, 
Vol. I, ; Vol. II, 52. 

The Act of June, 1868, authorizes com- 
mitment for contempt. 

The Act of 1842 does not apply. 
Chew'fl App., 247. Tome's App., 286. 

An attachment can be issued against a 
female acting as administratrix. Kleip's 
Est., 32 Leg. Int., 75 ; Gilchrist's Est., 
6 Lqz. Leg. Reg., 57. 

By the Court. This is a proceeding to 
imprison a woman for contempt. 

The petitioner, Carrie B. Kilgore, Esq., 
is an attomey-at law. Her petition is for 
compensation for legal service against 
Hannah C. Quinn, who is the administra- 
trix of the estate of Susannah Quinn. 

The Act of Assembly of 1819 provides 
that No female shall - be arrested or im- 
prisoned for or by reason of any debt con- 
tracted after the passage of this act. This 
is a debt for legal services. Attachment 
refused. 

Opinion by Johnson, P. J. 

— Del. Co. Rept8. 



Liability for Negligent Injury Resulting in 
Smcide. 

The development of the modern law of 
negligence has givin rise to many interes- 
tmg decisions. A late Massachusetts case 
furnishes an example of this class. The 
plaintiff's testator committed suicide while 
suffering from insanity induced by an in- 



jury which the defendant had negligently 
inflicted. The disease had destroyed the 
power of the deceased to discriminate be- 
tween right and wrong, but he was still 
able to know what he wished to do, and to 
act towards that end. The court, follow- 
ing Scheffer v$. Washington, etc., R. R. 
Co., 105 U. S. 249, where the facts seem 
identical, held that the defendant was not 
liable for the testator's death, since it was 
caused by the testator's own act and not by 
the defendant's negligence ; Daniels vs^ 
New York, etc., R. R. Co., 67 N. E. Rep. 
424 (Mass.). 

There should be no diflSculty in sustain- 
ing the plaintiff's suit on grounds of legal 
cause. A man is liable for the probable 
results of his negligence ; Milwaukee, etc.,. 
R. R. Co. vi. Kellogg, 94 U. S. 469. 
Insanity would seem suflSciently probable 
as a result of severe shock and bodily in- 
jury ; and suicide is such a sufficiently 
common result of insanity like that in the 
present case, that it may be justly urged 
that where the latter is probable, the for- 
mer is. Nor does the fact that the de- 
ceased's death is the immediate result of 
an act other than the defendant's break 
casual connection if it is admitted to be a 
probable result ; Ijane vs. Atlantic Works. 
Ill Mass. 186. But if it can be shown 
that the deceased was himself at fault, then, 
although the defendant's negligence caused 
his death, the plaintiff cannot recover;. 
Locker vs. Damon, 17 Pick., Mass. 284 
Nashua, etc.. Con. vs. Worcester, etc., R. 
R. Co., 62 N. H. 159. It would seem, 
then, that the decision of the principal 
case must rest upon the ground that the 
plaintiff was at fault when he killed him- 
self. 

It is difficult, however, to show any fault 
on the part of the deceased. A man is 
generally responsible for his acts, that is,, 
for those things which he chooses to do. 
But where a man whose mind is so crip- 
pled by loss of moral judgment that he 
cannot distinguish between right and wrongs 
chooses that which in his normal state he 
never would have chosen, it is unjust ta 
hold him responsible, in the sense that he 
is at fault, merely because a normal man^ 
would have been at fault had he so chosen.. 
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This is supported by the criminal decisions, 
which make knowledge of right and wrong, 
the test of fault ; United States V8. Young, 
^ Fed. Rep. 710. 

This reasoning may seem at variance 
with the rule that an insane person is 
liable for his torts, (Mclntyre vs. Sholty, 
121 III. 660) for it might seem to follow 
from that rule that an insane person in 
doing intentional damage is always at fault. 
But the cases which established that rule 
went upon the theory that he who is dam- 
aged ought to be recompensed ; Holmes on 
Com. Law, 84. An insane defendant was 
held liable, through the mere instrument 
of damage, because there was no better 
person to hold. Therefore these cases fur- 
nish no inference of fault to controvert the 
argument of the proceeding paragraph. 
Their theory is rather in support of the 
present plaintiff. Thus, if A causes B to 
become insane, and B, because of his in- 
sanity, damages C, then A is a better per- 
son to hold liable than B, since B is the 
mere instrument, while A is at fault. In 
the principal case the defendant is A, and 
the plaintiff stands in the position of both 
B and C, for the testator was used as an 
instrument to damage himself. It does 
not seem just to make the testator's bare 
instrumentality a bar to the action, and 
the plaintiff should therefore recover. — 
Harvard Law Review. 



How they Lessened the Damages. 

A nervous old lady was riding down a 
dangerous-looking 'trail with a California 
stage-driver, when she noticed a hatchet 
lying in the bottom of the stage, and in- 
quired why he carried it. "I use that 
hatchet to knock injured passengers on the 
head," replied the driver. The old lady 
gasped in astonishment. " We have a 
good many accidents on this 'ere line," he 
continued ; " the stage's alius tippin' over 
and rollin' down precipices, and^every time 
a passenger gits hurt he sues the company 
for damages. These here damage suits 
uses up all the profit of stagin', a'nd we've 
had to stop 'em, so every driver carries a 
a hatchet. When a passenger gits hurt 
we simply knock him on the head and 



throw the body over a precipice, and then 
there ain't no lawsuit. See ?" 



Swearing and Affirming. 

Judge David D. Shelby, of the Alabtma 
Circuit Court, was talking about the differ- 
ence between swearing and affirming. 

" Whatever the difference is," he said, 
" it is assuredly not what a certain old 
colored man understood it to be last week. 

The colored man, entering the witness 
box, said ho thought he wouldn't swear. 
He thought he would just affirm. 

" * Erastus,' I said ' how is this ? A 
month ago, when you appeared before me 
you consented readily enough to swear. 
Why is it that you will only affirm now?" 

"* Well, your honah,' said Erastus, 'de 
reason am dat I specks I ain't quite so 
sure about be facks o' dis case as I was o* 
de odder.'" 



An Ohio man sues for divorce on the 
ground that his wife chloroforms him be- 
fore going through his pockets. Is her 
consideration in thus sparing him pain en- 
titled to no consideration ? — Phila. Ledger, 



0. C. OPINIONS AND ADJUDI- 
CA-TIONS. 

By Judge Smith. 
Adjudications : 

Thursday, February 22, 1906. 
Katie D. Hurst, Leacock, $4,943.10. 
Tuesday, February 27, 1906 : 
Annie Millichsack, Warwick, $14.51. 
Samuel B. McCleery, City, $9,806.14. 
Opinions: 

Kate F. Mayer, dec'd, exceptions to ad- 
judication dismissed, and adjudication con- 
firmed, absolutely. 

Robert A. Evans, dec'd, exceptions tc 
adjudication dismissed, and adjudication 
confirmed, absolutely. 

Franklin Andes, dec'd, exceptions t( 
widow's appraisement dismissed, and same 
confirmed absolutely. 
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C. p. OP LANCASTER COUNTY. 
McMellen vs. WiUiamflon. 

Bridge over public alley — Injunction — 
Public and private injury. 

The owner of buildingii on the opposite Bidet 
of a fourteen-feet wide pablic alley will not be 
enjoined, at the instance of an adjoining prop- 
erty owner, from erecting between biB buildings 
a bridge six feet wide and twelve feet high more 
than fourteen feet above the surface of the alley, 
in the absence of proof that the bridge would 
interfere with travel on the alley or cause any 
injury to the plaintiff. 

A private citizen cannot enjoin an interference 
with the public highways unless he shows that 
his legal rights have been invaded, causing some 
Bpeoial damage to himself of a serious nature. 

Equity Docket No. 4, page 261. 

Motion to dissolve preliminary injuDCtion. 

B. F. Davi$y and Edwin M. Gilbert 
for plaintiff. 

Coyle ^ Keller^ for defendant. 

February 3, 1906. Opinion by Hass- 
LBR, J. 

From the bill, answer and testimony, 
we find the following facts : 

Mifflin Alley, so far as it concerns this 
case, is a 14 feet wide alley, in Lancaster 
City, running from Duke to Christian 
Street, between East King and Vine 
Streets. The plaintiff owns property on 
the northeast and southeast corners of 
Christian Street and Mifflin Alley. On 
the northeast corner is a stable, used in 
connection with the Exchange Hotel, also 
owned by plaintiff, which adjoins it on the 
north. On the southeast corner are a 
stone stable and shedding. The defendant 
owns property on the north side of Mifflin 
Alley, 63 feet east of the property of the 
plaintiff, and also on the sou h side adjoin- 
ing the plaintiff's property and extending 
eastward to Dake Street. 



On defendant's property on the north 
side is erected a large building, which is a 
continuation of a store property, fronting 
on East King Street, owned and occupied 
by defendant. On the south side, begin- 
ning 60 feet east of the plaintiff's property, 
is a large brick warehouse and store build- 
ing, fronting on Duke Street, which he 
proposes to use in connection with his 
East King Street store. Between this 
building on the south side of said alley and 
the plaintiff's stable at the southeast corner 
of Mifflin Alley and Christian Street is an 
open lot, with a frontage of 60 feet on said 
. alley. The defendant is about to erect a 
bridge 14 feet some inches above the sur- 
face of the street to connect his buildings 
on the north and south sides of said Mifflin 
Alley, which bridge is to be 6 feet wide 
and about 12 feet high. 

The plaintiff has filed a bill in equity, 
seeking to enjoin the construction of this 
bridge, upon which we granted a prelimi- 
nary injunction, which we are now asked 
to dissolve. 

This bridge will not interfere with travel 
on Mifflin Alley. It is two feet higher 
than the average county bridge or bam 
door, and will not interfere with the haul- 
ing underneath it of hay ot straw, as is 
claimed in plaintiff's bill. It will not ob- 
struct the light or air of plaintiff's prop- 
erty ; nor will it interfere with firemen in 
case a fire should break out upon the 
property of the plaintiff. It has not been 
shown that the plaintiff will suffer any in- 
jury by reason of the erection of said 
bridge, nor has it been shown that it will 
in any way interfere with the public's use 
of said alley. 

Conclusions of Law. — A private citi- 
zen cannot enjoin an interference with the 
public highways, unless such individual 
shows that his legal rights have been in- 
vaded, causing some special damage to 
himself. Mechling v«. Bridge Company, 
I Grant, 416; Sparhawk t;«. Railway Com- 
pany, 54 Pa., 401; Livingston v%. Wolf, 
186 Pa., 519; Saylor v«. Canal Company, 
183 -Pa., 167; Cumberland Valley Rail- 
road Company's Appeal, 62 Pa., 218. 

In Livingston v«. Wolf, 136 Pa., 523, 
the Master, whose report was confirmed by 
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the Court and afterwards bj the Supreme 
Court, says: " The rights of property own- 
ers along the public highway are nowhere 
defined with precision. . . . But when an 
individual asks an equitable remedy, when 
he seeks by injunction to restrain another 
from erecting or maintaining that which is 
styled a nuisance, something more than the 
mere invasion of a legal right must be 
shown. He must, of course, first show 
that a legal, or as it is sometimes called, a 
substantial right has been invaded, else no 
matter how great the damage he may 
suffer from the act or omission of the de- 
fendant, he would not have any standing 
to complain. He must then go beyond 
this and show that the injury done him is 
not of a trifling character, but tangible, 
considerable, and seriously interfering with 
the enjoyment of his property. Some of 
the cases even go further, and put it per- 
haps too strongly, by saying that the in- 
jury must be irreparable. At all events, 
the injury must be of a special, private and 
peculiar character. The mere fact that the 
object complained of amounts to a public 
nuisance does not render it improper for a 
private individual to seek relief by injunc- 
tion, if his legal rights have been infringed, 
and if, in addition to the damage suffered 
by the public generally, he shows a dam- 
age done him of a special and peculiar 
kind. . . . The rule is that one erecting 
or maintaining a common nuisance is not 
liable to an action at the suit of one who 
has sustained no damage therefrom, except 
such as is suffered by the public generally. 
He is liable at the suit of one who has 
sustained damage peculiar to himself. No 
matter how numerous the persons may be 
who have sustained this peculiar damage, 
each is entitled to relief therefor. The 
public nuisance becomes a private one to 
every person on whom it inflicts such 
peculiar damage." While the Supreme 
Court decided this case on other grounds. 
Judge Williams, in delivering the opinion 
of the Court, says (page 585) : " It fol- 
lows that the projecting window is not an 
unlawful obstruction, but a lawful structure. 
If this conclusion could be regarded as 
doubtful, the decree ought nevertheless to 
be aflSrmed upon the finding of the Master 



that the window caused no appreciable in- 
injury to the plaintiff." 

In this case, it has not been shown that 
any right of the plaintiff has been, or will 
be, invaded or interfered with by the erec- 
tion of .the proposed bridge; nor has it 
been shown that its erection will injure or 
damage the plaintiff in any particular. He 
is, therefore, not entitled to the relief 
sought, and we accordingly sustain the 
motion to dissolve the preliminary injunc 
lion. 

Preliminary injunction dissolved. 



C. p. OP McKEAN COUNTY. 
Prouty vs. Shively. 

Landlord and tenant — Notice to quit — 
Act of March SI, 1906. 

The notice to quit within thirty days pro- 
vided by the landlord and tenant A.ot of March 
81, 1906, must contafo in substance all that 
tba Act requires, and be served on the tenant 
thirty days before bringing the action, and the 
magistrate's record must show that such notice 
was served on the tenant to give jurisdiction. 

December Term, 1905. No. 184. 

Certiorari. 

J. R. Haughnpy^ for plaintiflF. 

F. F. Mullin, for defendant. 

Jan. 15, 1906. Opinion by Bouton, 
P. J. 

It appears that on October 24, 1905, 
the plaintiff brought an action against the 
defendant before 0. G. Moses, a justice of 
the peace, to recover possession of certain 
premises situated in the borough of Eldred. 
The grounds upon which these proceedings 
were brought were that the term for which 
they were demised was ended. The in- 
formation sets forth that the premises were 
leased to the defendant by verbal lease on 
Sept. 2, 1904, for an indefinite time, at a 
monthly rental of $8 per month which 
said term is fully ended. 

It further avers that the plaintiff did on 
Aug. 10, 1905, by written notice and con 
tinuously and notoriously from that date 
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demand aod require of the said defendant 
(0 remove from and leave the same. 

The magistrate after hearing the proofs 
and allegations, finds the foregoing com- 
plaint in all particulars and true," but finds 
uo other or different facts than those stated 
III the information. The plaintilTs counsel 
upon argument contends that these proceed- 
ings are brought under the provisions of 
the act of 1863, known as the landlord 
and tenant act, as supplemented by the 
act of March 31, 1905, P. L. 87. Under 
the act of 1863, it is necessary in order to 
^ive the magistrate jurisdiction that the 
notice to quit be served upen the tenant 
three months before the expiration of the 
term. 

As we view the lease in this case, taking 
the averments contained in the information 
as true, it was a lease from month to month, 
and in the absence of anything shown to 
the contrary the rent would be payable at 
the end of every month. Therefore, it fol- 
lows that the tenant on Aug. 10, 1905, 
being lawfully in possession of the prem- 
ises, under the terms of the lease was en- 
titled to hold the same until Sept. 2, 1905, 
and a notice served on Aug. 10, could by 
no rule of construction be deemed to have 
been served three months before the ex- 
piration of the term, if the term ended at 
any time prior to the commencement of 
these proceedings. Therefore, the notice 
as set forth in the information was entirely 
insufficient as to time to give the magistrate 
jurisdiction under the act of 1866. 

The act of 1905, supra^ provides that 
'^in all cases where a tenant shall hold 
possession of real estate within this com- 
monwealth, either by license or lease, 
whether oral or written, for any time less 
than one year, or by the month, or for an 
indeterminate time ; and the immediate 
landlord or owner of such real estate shall 
desire to regain possession thereof from, 
such tenant or occupant, he shall serve 
apon the tenant or an adult member of his 
iamily, a notice in writing, demanding 
therein that he requires such tenant or 
occupant to deliver to him the possession 
of the premises so held, within thirty days 
irom the date of service thereof." 

It will be noticed that the act above 



quoted prescribes what the notice shall 
contain ; and in order to give the magis- 
trate jurisdiction, the notice containing in 
substance all that the act requires it to 
contain must be served upon the tenant 
thirty days before the bringing of the 
action ; and all of the facts necessary to 
give the Magistrate jurisdiction must by 
the record appear to have been found by 
him. The notice averred in this case is in 
no wise a compliance with the act of 1905« 
supra. We are therefore, clearly of the 
opinion that the judgment of the magistrate 
is erroneous. 

The defendant files numerous exceptions, 
the fifth of which is as follows: ^'The 
record of the justice does not show that a 
proper and legal notice to quit, under the 
provisions of the act of March 31, 1905, 
was served upon the defendant thirty days 
before the commencement of said suit." 
Inasmuch as we are of opinion that this 
exception must be sustained, we deem it 
unnecessary to consider the others. 

And now, Jan. 15, 1906, the fifth ex- 
ception is sustained, the judgment of the 
magistrate reversed, and judgment directed 
to be entered against the plaintiff for costs. 



C. P. OP DEL A WAKE COUNTY. 
Delmer vs. McGrorerty. 

Landlord and tenant — Lease — Contract 
in writing^ parol evidence to vary. 

Where in an action in replevin for chattels 
distrained for rent, the claim for rent is based 
upon an agreement in writing containing a pro- 
vision that the lessee shall keep the premises in 
good order and repair and the further provision 
**the said premises being hereby admitted bv 
the said lessee to be in good order and repair/' 
evidence that at the time the contract was 
signed the lessor promised and agreed that cer- 
tain repairs should be made, is, in the absence 
of allt^gation and proof of fraud, accident or 
mistake at the time of the execution of the con- 
tract, inadmissible. 

Motion by plaintiff for a new trial. 

The facts are stated in the opinion of 
the court. 

John B. Hannum^ for motion, cited 
Machin v%. Prudential Trust Co., 210 Pa., 
253 ; Stubbs v%. King, 14 S. & R., 206 ; 
McCulloch vs. McKee, 16 Pa., 289; SchuU 
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VB. Coppley, 67 Pa., 286 ; Atherholt vs. 
Hughes, 209 Pa., 286; Smith vs. Harvey, 
4 Pa. Sup. Ct., 877 ; Grove vs. Willing, 
180 Pa., 165; Lippincott vs. Whitman, 83 
Pa., 244 ; Miller vs. R. R. Co., 87 Pa., 
98; Phillips vs. Maily, 106 Pa., 543; 
Cullman vs. Lindsay, 114 Pa., 166 ; Cake 
vs. Banks, 116 Pa., 224; Cochran vs. 
Ward, 8 Del. Co., Rep., 428. 

A. J. Williams^ contra, cited Eberle 
vs. Bonafris, 17 W. N. C, 886; Wood- 
cock vs. Robinson, 148 Pa., 503 ; Am. 
Law Reg., Vol. 52, p. 601 ; Dixon Woods 
Co. vs. Glass Co., 169 Pa., 167 ; Storage 
Co. vs. Speck, 194 Pa., 126 ; Fuller vs. 
Law, 207 Pa., 101. 

September 18, 1905. Opinion by 
JOHNBON, P. J. 

January 1, 1903, Cornelius MoGrorerty 
leased his farm to Paul Dehner for one 
year from April 1, 1903. The lease was 
in writing and contained the following: 
The lessee shall and will during the said 
term keep the said premises in good order 
and repair, accidents happening from fire 
or other casualties excepted (the said prem- 
ises being hereby admitted by the said 
lessees to be in good order and repair).'^ 

The landlord distrained for rent in ar- 
rear. The tenant replevined the goods. 
On the trial the tenant offered to prove 
that before the lease was executed he called 
the attention of the landlord to the fact 
that the water works furnishing water to 
the house and barn were out of order and 
that the landlord promised to repair them. 
The tenant was permitted to state what 
took place, but there being no allegation 
or proof of fraud, accident or mistake, the 
court directed a verdict for the landlord 
for the amount of rent admitted to be due. 

The case turned upon the question as to 
whether parol evidence could be given to 
vary this contract, there being no allega- 
tion of fraud, accident or mistake. 

The courts of Pennsylvania have not 
always been of one mind on this question, 
and authority is not wanting from either 
the lower or hiaher courts of the state to 
sustain either side of this proposition. 

Judge Tilghman, in Christ vs. Diffen- 
bach, 1 S. & R., 464 (1815), laid down 



the rule that parol evidence may be given 
of what passed between the parties at and 
immediately before the execution of a writ- 
ing, where the plaintiff was induced to ex- 
ecute the article of agreement by defend- 
ant's promise." 

The rule was followed substantially until 
Martin vs. Berens, 67 Pa., 459 (1871), 
when Justice Williams laid down the rule 
recognized almost everywhere outside of 
Pennsylvania in the following language: 
When parties without any fraud or mis- 
take have deliberately put their engage- 
ment in writing, the law declares the writ- 
ing to be not only the best, but the only 
evidence of their agreement, and we are 
not disposed to relax the rule. It has been 
found to be a wholesome one, and now that 
parties are allowed to testify in their own 
behalf the necessity of adhering strictly to 
it is all the more imperative.'^ This con- 
struction was not in all cases adhered to 
until in 1882, in Thorne vs. Warfflin, 100 
Pa., 519, when a more definite declaration 
was made. Justice Green, writing the 
opinion of the Court, said: ^^It is not 
enough that there are parol stipulations 
contradictory of a written agreement in 
order to change its legal effect . . . there 
must be fraud, accident or mistake, and 
the evidence of either must be clear, pre- 
cise and indubitable. We have gone very 
far in permitting parol contemporaneous 
evidence to defeat written instruments. To 
go further would be to practically abrogate 
the rule. The distinctions are fully and 
clearly set forth in the opinion of Justice 
Williams in the case of Martin vs. Berens, 
supra^ and as there stated, they meet with 
our approval. 

We cannot agree that it is proper to 
throw the whole case into the jury box on 
the ground of fraud, simply because one of 
two parties of a written contract testifies 
that there were parol stipulations contra- 
dictory to the terms of the writing, agreed 
to at the same time. There must be eri- 
dence of fraud other than that which may 
be derived from the mere difference in the 
parol and written terms." To the same 
effect are Wadock vs. Robinson, 154 Pa., 
503; Eberle vs. Bonafris, executor, 17 
W. N. C, 885; Stull vs. Thompson, 154 
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Pa., 48 ; Storage Co. vb, Speok, 194 Pa., 
126; Kroger vi. Nicola, 205 Pa., 88; 
Fuller V8. Law, 207 Pa., 101. 

That the cases of Hackinsteiti V9. Kelly, 
139 Pa., 201 ; Coal & Iron Co. r«. Will- 
ing, 180 Pa., 166; Smith V8. Harvey, 4 
Pa. Sap. Ct., 877, are not in harmony with 
the above cases mast be admitted. 

A carefal reading of all the cases shows 
a marked trend away from the earlier doc- 
trine ; 80 that it is safe to say that parol 
evidence is inadmissible to vary the lease 
offered in evidence in this case. 

Neither fraud, accident or mistake was 
alleged or shown, and apon this ground 
only would the evidence have been compe- 
tent. 

Motion discharged. — Del. Co. ReporU. 



0. P. OF MONTQOMBBY COUNTY. 
Doran ts. Bergey. 

Justice — Jurisdiction — Conntalle — Jue- 
tice as agent for plaintiff, 

A justioe who acts as an agent for the oolleo- 
tion of a claim, aod proaeoutes thQ case before 
a ti-ibunal wher« H1«^nhn^?on of a fund !8 made, 
OAOiiot, after Iiim uiaim U ivjeuiedi act aa a Jua- 
tioe of the Peace and paas upon the merits of 
the claim in a 8uit before bim. 

A Jnatice baa no juriadiction in an action 
againat a oonatable for not paying a wage claim 
oat of the prooeeda of an execution. 

June Term, 1908. No. 119. 

Certiorari. 

Larzelerej Gibson ^ PoXy for plaintiff. 

Henry J. FoXy for defendant. 

Feb. 18, 1905. Opinion by Swartz, 
P. 3. 

One of the exceptions alleges that the 
justice of the peace in a prior proceeding 
attempted to collect this claim as the agent 
for the plaintiff. 

The constable had in his hands the pro- 
ceeds of an execution. Certain wage 
claimants demanded the money. The 
parties met at the office of an attorney. 
The jnstice also attended as the agent or 
attorney for the plaintiff, Charles Doran. 
A contest arose over the distribution of 
the fand, the justice, as agent for Mr. 
Doran, contending that the latter was en- 



titled to participate in the distribution of 
the fund as a wages claimant. The de- 
mand was opposed, and the constable de- 
cided against the claim made by the agent 
of Doran. 

At a subsequent date the justioe, as the 
agent for Mr. Doran, again demanded the 
right to share in the proceeds of the exe- 
cution. The constable again denied the 
right of Mr. Doran to any part of the 
money. On each occasion the justice was 
recognized as the agent of the plaintiff, but 
the right to participate in the distribution 
was denied upon the merits of the claim. 

Afterwards the justice, was presented 
the claim as agent for Mr. Doran, issued a 
summons against the constable and ren- 
dered judgment against him for the full 
amount of the demand made in the contro- 
versy at the office of the attorney where 
the distribution of the fund was made by 
the constable. 

The relation existing between the justice 
and the suitor was not the ordinary one 
that arises where a claim is placed m the 
hands of a magistrate for collection, and 
the case does not fall within the ruling 
found in Wagner vs. Hoffman, 19 Pa. Sup. 
Ct., 414. At a prior hearing in the at- 
torney's office the merits of the case were 
discussed, and the justice passed upon the 
validity of the claim by insisting that it 
should be paid against the protest of the 
other claimants. How, under the circum- 
stances, could he render an unbiased judg- 
ment at the hearing before him ? When 
he appeared as the agent for Mr. Doran 
and insisted upon payment when the merits 
of his case were discussed, he became a 
partisan and could not thereafter hold the 
scales of justice with an even hand. 

The justice had no jurisdiction to pass 
upon the questions involved. The defend- 
ant at most was guilty of a breach of duty 
in the exercise of his office. A jnstice 
has no jurisdiction in an action against a 
constable for not paying out rent in arrear 
from the proceeds of sale under an execu- 
tion levied on goods on the premises. 
Seitzinger vs. Steinberger, 12 Pa., 879. 
The constable's delinquency is ex delicto 
not ex contractu^ and, consequently, the 
remedy is case and not assumpsit. The 
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rule that a justioe has no jorisdiotion in 
actions on the case as distinguished from 
actions in trespass is stringently enforced 

where the violated dutj flows from 
official obligation merely/' 

The exception relating to the disqualifi- 
cation of the justice is sustained, the pro- 
ceedings are set aside, and judgment is 
entered for the defendant with costs, and 
for the additional reason that the justice 
had no jurisdiction of the cause of action. 



Quarter ^essian^. 



Q. S. OP NORTHAMPTON COUNTY. 
Commonwealth Cochran at aL 

Expert witnea — CompuUory attendance 
without extra fee. 

A physician may be required to attend oourt 
upon subpoana of the district-attomey and tes- 
tify as an expert without previous tender of a 
professional fee; and be is not entitled to 
compensation other than an ordinary witness in 
court, unless employed by authority of the 
county commissioners. 

June Session, 1905. No. 34. 

Indictment for attempt to procure abor- 
tion. 

Upon the trial. Dr. Z., a witness sub- 
pcened by the district -attorney as an 
expert, appeared and was sworn. He then 
declined to testify without payment of a 
professional fee. 

B. A. Stotz^ District-Attorney, for 
Commonwealth. 

Parke jET. Davie^ for defendants. 

September 12, 1905. Scott, J., orally. 

The exact question raised by the objec- 
tion of the witness is not as comprehensive 
as he intends it to be. He is present in 
court and has been sworn, and now de- 
clines to testify as a professional expert 
physician without the payment of approp- 
riate compensation, unless judicially advised 
that he has no right to refuse. 

It will be seen that his right to an extra 
fee from the county for this service, upon 
the summons of the district-attomey, does 
not really call for decision, but whether he 



may exact the tender of it in advance. It 
is the general rule and practice that the 
Commonwealth may compel the attendance 
of any witness without prepayment of big 
costs. And it is settled by the great 
weight of authority, certainly, that even if 
an expert be entitled to a professional fee 
for his opinions in court, at the inatanoe of 
the prosecuting officer, he may not decline 
to give testimony until it is paid. There 
is the same remedy for collection as in til 
other lawful demands : 8 Wigmore on Evi- 
dence, § 2208. The general subject ii 
here elaborately discussed. The legal 
right of a physician to additional eoopeo- 
sation as an expert has been variously 
decided in different jurisdictions. While 
that subject-matter, thus broadly stated 
and as now presented, has not been before 
either appellate court in Pennsylvania, I , 
think it is generally accepted that the 
right to it does not exist here unless upon 
an express contract, or when one may be 
implied. In theory, every citiien ia pre- 
sumed to have an interest in the proper 
administration of the criminal laws, and 
owes a duty to assist, if called upon, with 
such information or knowledge that he hu 
at command. Thus the Constitution gives 
every defendant the right to compulsory 
process for witnesses in his behalf, and 
they cannot refuse to appear because he 
may be unable to tender the the osoal fees: 
Wayne County ve. Waller, 90 Pa. 99; 
Com. vs. Buccieri, 158 Pa. 570. In Alle- 
gheny County ve. Watt, 8 Pa. 462, and 
again in the case of the Northampton 
County vs. Innes, 26 Pa. 156, it was held 
to be within the power of the coroner as a 
judicial officer to bind the county for pay- 
ment of a reasonable compensation to a 
physician employed by him to make a post- 
mortem examination. But in the first 
cited case, Gibson, C. J., said (page 464): 
^< Had the plaintiff below attended merely 
as a witness, though as an expert, he would 
have been entitled to nothing ; for, as the 
law provides no compensation for witnesses 
summoned by the coroner, they must give 
their attendance gratis." 

In Com. vs. Higgins, 5 Kulp, 269, i 
physician, called as an ordinary witness 
before the coroner at his inquest, refused 
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to give his opinion respecting the effect of 
:ertain medecines administered to the de- 
;eased, without payment of a professional 
fee, for which refusal he was adjudged to 
be in contempt and bound over to answer 
in indictment in court ; upon the trial be- 
fore Judge Rice, now Chief J ustice of the 
Soperior Courts a motion was made to 
jQash the indictment, for the reason, among 
)ther8, that the witness was not required 
X) answer until paid for it. The trial 
adge denied the motion, and said of the 
proposition (page 270): ** We are of the 
)pinion that he was legally bound to an- 
fwer." 

The district attemej, however, is not 
dolhed. with judicial functions, and his em- 
ployment of a professional expert, without 
Jie sanction of the county commissioners, 
ffoold not imply a contract on the part of 
he county to pay. 

No doubt, a physician thus subpoened as 
I witness cannot be required to make any 
iiamination or research to enable him to 
efltify with the precise and accurate 
Lnowledge that comes from recent investi- 
;fttion into a scientific subject nor to spend 
lis time in court listcnir;; to a protracted 
rial that he may be better qualified to 
peak. Probably the natural pride that 
ivery reputable man has in bis profession 
rould prompt him to do so. But if he is 
tresent in obedience to the subpoena, when 
le is called to be sworn, and gives the 
leat opinion -that he is thus able to form 
ipon facts then immediately stated to him, 
le has discharged his legal obligation. The 
•bjection made by the witness himself must 
le overruled. 



kdministration of Estate of Living Person 

A very important modification of the 
•rdinary doctrine that the administration 
I the estate of a living man is utterly void 
I made by a recent decision of the United 
States Supreme Court in the case of Cun- 
uus v9. Beading School District, 198 U. 
J. 458, U. S. Adv. Sheets, 721, 25 Sup. 



Ct. Rep. 721. The court distinguishes 
the case of Scott vn. McNeal, 154 U. S. 
34, 88 L. ed. 896, 14 Sup. Ct. Rep. 1108, 
which, in accord with the great weight of 
authority, as shown in a note in 18 L. R. 
A. 243, held that letters of administration 
had no validity or effect as against the 
supposed decedent if ho were in fact living 
at the time, and that in such a case the 
court had no jurisdiction, and its judgment 
in the matter of administration did not con« 
stitute due process of law as against the 
living owner of the estate. The present 
case, however, holds that, under a Penn- 
sylvania statute providing that after seven 
years' absence from the place of last 
domicil within the state a person shall be 
presumed to be dead, administration pro- 
ceedings begun by notice by publication 
may constitute due process of law, though 
the absentee is in fact living, where the 
statute also provides that in case of his re- 
turn the administration may be revoked 
and the estate restored to him, while to 
insure this restoration it requires that dis- 
tribution cannot bo made without security 
from the distributees for refunding ia case 
of the revocation of the administration. In 
the New York case of Roderigas v«. East 
River Sav. Inst. 63 N. Y. 460, 20 Am. 
Rep. 555, by a bare majority the court of 
appeals held that a distinct finding by a 
surrogate of the fact of the death of the 
alleged decedent was conclusive against 
collateral attack. This case cannot be re- 
conciled with most of the decisions on the 
subject, but another Roderigas case was 
later decided in 76 N. Y. 316, 82 Am. 
Rep. 309, holding that the letters of ad- 
ministration were subject to collateral at- 
tack on the ground the supposed dece- 
dent was alive, if the letters were issued 
by the clerk on a blank signed by the sur- 
rogate without any actual determination of 
the fact of death. The Roderigas case 
was disapproved in the case of Scott 
V9. McNeal, and is not at all supported 
by the latest decision of the Supreme 
Court of the United States. It will be 
noticed that, while the administration under 
the Pennsylvania statute is held valid and 
in accordance with due process of law, it 
is on the ground that the statute is dis- 
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tinct from the laws that proyide solely for 
the settlement of the estates of deceased 
persons, and creates a special proceeding 
for the administration of the estates of 
absentees, while the interests of the ab- 
sentee in case he is living and returns are 
fully safeguarded. In fact, the adminis- 
tration provided by this statute is in reality 
only provisional, and, if he returns, he Is 
not deprived of bis property. The case, 
therefore, is distinctly different from those 
in which the administration, if valid, is 
final and the living absentee absolutely de- 
vested of his property by a proceeding 
based on the false assumption of his death. 

— Cane and Comment. 
The IT. S. Supreme Court in the Cum- 
mins case follows the Pennsylvania Supreme 
Court in taking the same ground as that 
previously taken by Judge Landis in the 
estate of Peter Ziegler dec'd 18 Law Be- 
VIEW 898, where he held that the Penn- 
sylvania Act of 1886, was not unconstitu- 
tional being a proceeding in rem for the 
conservation of property not permitting of a 
deprivation of property without due process 
of law and in Hambrighc's Estate, 18 Law 
Review 407, where he ordered the grant- 
ing of letters on the estate of a presumed 
decedent, directing the administrator to 
give a bond containing besides the ordinary 
provisions a stipulation for repayment to 
the presumed decedent if he should return. 
In both cases the granting of letters was 
opposed and the cases of Scott V9, McNeal, 
Beck's Estate 12 Law Review 42, and the 
then recent case of Cuinmins vn. Reading 
School District in which Judge Endlech of 
Berks County, had taken the opposite posi- 
tion were cited. The Cummins case was 
subsecjuently reversed by the Pennsylvania 
Superior Court which in turn was reversed 
by the Pennsylvania Supreme Court which 
expressly sustained the authority of the 
Orphans' Court to modify the ordinary form 
of administrators bond to meet special re- 
quirements. 



Select Syllabi. 

The fact that a man is bowing to his 
wife will not excuse his contributory negli- 
gence, although it is commendable gallantry 



and an admirable performance for a hog. 
band.'* Ashbrook V9. Frederick Avenae 
R. Co. 18 Mo. App. 290 per Phillips, J. 

Although a brief may illustrate true 
eloquence — the lightning of passion playing 
along the line of thought — the court miut 
content itself with the ice cold law from 
which no friction will excite sparks." HI. 
ect R. Co. V9. Johnson 77 Piss. 727. 



Judge Wilbur, who retired from the 
Rhode Island Bench last June, when die 
new court and practice act went into effect, 
had for many years previous handled the 
criminal business of the State. He was 
perfectly familiar with the wiles and ei- 
cuses of men who sought to evade jury 
duty, and showed them little consideratioD. 

A venireman gave as his reason for de- 
siring to get out of grand jury service 
physical disability. 

^< What is the nature of your infirmity!" 
asked the judge. 

I am deaf in one ear, your honor " 
replied the man. 

"You'll do," said the judge. "Don't 
you know you only have to bear one side 
of a case in the grand jury room ? 

— Bo9ton Herald. 



JuDQE R. W. Clifford of Chicago, it 
responsible for the following: A corpa- 
lent Oerman came rushing into the circoit 
court, and said : 

" I vant to get varrant for a man to kill 
a tog." On being informed that he bad 
better apply to the police court he started 
to leave, when the judge inquired in an in- 
terested manner : 

" Did the dog bite you ?" 
Yeas, he bit me .''^ 

"Well, was the dog mad?" 

" Vas de dog mad ? No, I vas mad." 

— Chicago Law Journal. 

0. C. ADJUDICATIONS. 
By Judge Smith. 
Thursday, March 8, 1906. 
Susan Landis, Warwick, $812.86. 
Katharine Gerhart, City, $249.09. 
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Orphans' f^ourt 



0. C. OP LANCASTER COUNTY. 
Estate of Eliza £. Smith, dec'd. (No. 2). 

Adjudication — Opeving of. 

An adjudieatioD will not be opened at the in- 
stance of an un:»ucce86ful claimant whose ex- 
ceptions have been disroiased, in order to enable 
him to present additional information concern- 
ing his claim, on the ground that counsel was 
not fully informed. 

March Term, 1905. No. 11. 

In re Petition to open case. 

[See iupra^ page 9.] 

B, F. Davis^ for petition. 

W. U. Hen%el and Chan. B, Kline^ 
contra. 

November 28, 1905. Opinion by Smith, 
P.J. 

A petition has been presented in behalf 
of the American University of Washington 
uWxi^ that the a<ijudication of the estate 
of Eliia E. Smith be opened. This is a 
ttoiqae prayer It not only is not a usual 
one, but it is the only one. The petition*»r 
aaks that the law be set aside, all rules of 
practice disregarded, and that it be spec- 
ially favored for the reason that if it has 
an opportunity to present its case a second 
time it can do better, — a wish and feeling 
common to all defeated litigants. It is 
not even claimed that there is any after- 
diacovered evidence, only that its counsel 
waa not fully informed. As a moving 
reason for special consideration, it tells us 
what it is, what it has and what it expects. 
It is a school for post-graduate instruction 
in the arts and sciences. It has a marble 
*^College of History" building which cost 
one hundred and seventy-six thousand 
dollars: an " Ohio College of Government" 



building in process of erection, the esti- 
mated cost of which is one hundred and 
thirty seven thousand dollars; the sum of 
one hundred and eighty-eight thousand 
dollars towards the erection of the Penn- 
sylvania Hall of Administration" building; 
sixteen thousand dollars in improvement of 
grounds; and good subscriptions " ''equal 
to Two Millions of Dollars." Its " plan " 
is to erect twenty- three buildings upon 
ninety-two acres of land at a cost of five 
million dollars and to raise an additional 
five million dollars as an endowment fund. 
No doubt, the petitioner is a worthy insti- 
tution, working on a magnificent scale and 
contemplating an enormous subscription list, 
but for these reasons is entitled to no more 
consideration than an orphan or a widow. 

The granting of the prayer of the peti- 
tioner would distinguish the proceeding as 
extra-judicial. It would indicate a prefer- 
ence inconsistent with the administration of 
justice. The estate of Eliza E. Smith 
came on to be heard in the usual way. 
The petitioner was represented. Counsel 
presented its claim and contended for its 
merits. It did not prevail. The decree of 
distribution was entered. At this stage of 
the proceedings it is within the power of 
the Court, upon sufficient reasons appear- 
ing, to open the proceedings and allow 
parties who are not in Court to be heard, 
or even those who had a hearing to correct 
or add to that which they may have done 
or said, but even such petitions have been 
consistently denied. While in a few in- 
stances the careless or negligent might be 
relieved, in many more cases would the 
vigilant and active suffer. The injuries 
resulting from such a practice would far ex- 
ceed the benefits. It would also materially 
interfere with the dispatch of business by 
the Court. The petitioner allowed this, 
the most favorable opportunity, to pass, and 
chose to proceed in the orderly way by 
filling exceptions which were argued. An 
opinion has been handed down, and the 
remedy now is an appeal to the Supreme 
Court. 

The prayer of the petitioner is denied. 
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O. 0. OF PHILADELPHIA COUNTY. 

Stokes' Estate. 

Residuary bequest — Power of appoinU 
ment. 

Under the Act of JiiDe 4, 1879, P. L., 88, a 
bequest by a testatriz of all the rest, residue 
and remaUider of my estate of every nature aud 
kind, real, personal and mixed," Is a valid ex- 
ecution of a general testamentary power of 
appointment. 

October Term, 1882. No. 129. 

Exceptions to adjudication. 

Melick^ Potter ^ Dechert^ for except- 
ants. 

h. S. Landreth, F. B. Stockley and 
N. D, Miller^ contra. 

January 20, 1906. Opinion by Pen- 
rose, J. 

Testator died August 14, 1879, and by 
his will, inter alia, provided for the pay- 
ment by his executors of an annuity of 
$5,000 to his wife, Mary K. Stokes, dur- 
in>; her natural life. And all the residue 
of his estate he disposed of as follows, viz.: 
one fifth part thereof to his son, James M. 
Stokes, absolutely. And the remaining 
four fifth parts or shares he gave to his 
wife, Mary K. Stokes, his son, James M. 
Stokes, and his son-in-law, Theodore M. 
Allen, in trust, to pay over the income of 
one-fourth part thereof to (ach of his 
daughters, Anne II., Mary Louise, Eliza- 
beth K. and Helen, during their natural 
lives, etc. *' And upon their respective 
deaths to pay over, transfer and convey 
the principal of their respective shares 
aforesaid to such persons and for such in- 
terests as they by their last wills and tes- 
taments respectively appoint." 

Testator's wife and all of his children 
survived him and are still living, except 
his daughter, Anne H., who died March 
20, 1&05. She, by her will, first directed 
all her just debts and funeral expenses to 
be paid. She then gave numerous specific 
bequests and disposed of the residue to her 
sisters and three charities, providing as to 
the latter: "All the rest, residue and re- 
mainder of my estate of every nature and 
kind, real, personal and mixed, I give, de- 
vise and bequeath as follows, etc., etc." 



There seems little room for argament in 
this case. The testator gave a share of 
his estate in trust for each of his daugh- 
ters, for life, and at their deaths, respec- 
tively, the principal to "such persons and 
for such estates as they by their last wills 
and testaments respectively appoint." 

The Act of June 4, 1879, P. L. 88, 
which is copied from the English Wills 
Act, provides that a general derise of real 
estate of a testator or a general be {uest of 
his personal estate shall extend to any real 
or personal estate in which he "may have 
power to appoint in any manner he may 
think proper," and shall ".operate as an 
execution of such power, unless a contrary 
intention shall appear by the will." 

There could be no more general power 
than this testator has given to his daugh- 
ters. It is the precise equivalent of a 
power to " appoint in such manner as they 
may think proper," and falls directly 
within the terms of the act. Of course, 
the law was entirely different before the 
passage of the act ; but the very purpose 
of the act was to produce a change and to 
correct the inconveniences and mischiefs 
previously existing. If its meaning were 
obscure, it would be construed liberally, 
and to suppress the mischiefs which led to 
its passage ; but it is free from ambiguity, 
and no interpretation contrary to the plain 
sense of the words is permissible. See 
Farwell on Powers, 7, 182, 183, etc., etc. 

The daughters' will, though not refer- 
ring to it, was a valid execution of the 
power. 

Exceptions dismissed, and adjudication 
confirmed absolutely. 



C. p. OP MONROE COUNTY. 
Beers vs. Fenner. 

Feeble- Minded Persons — Appointment of 
guardian — Act of JuH^*.i6^ 1896^ P. 
L, SOOs as amended by the Act of 
June 19 y 190 ly p. L. 67i^ construed. 

The Act of June 2^, 1895, as amended by the 
Act of June 19, 1901, does not warrant the 
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AppoiDtmeDt of a gasrdian to take oare of the 
eetate of a person who is ignorant and whose 
physical disabilities i-ender it difiBoult for her to 
take oare of her property. 

Petition for appointojent of Guardian. 

A. M, Palmer^ for petitioner. 

A. It. Brittain^ contra. 

April 28, 1906. Opinion by Staples, 
P. J. 

Sarah Fenner, for whom her daughter, 
Nettie Beers, has asked the court to ap 
point a guardian to take care of her estate, 
is the widow of John B. Fenner, who died 
on the 19th of May, 1904, leaving a last 
wit! and testament wherein he bequeathed 
to bis wife all of his personal estate ab- 
solutely and all of his real estate during her 
natural life, and appointing as his executor, 
his son, Charles Fenner. 

It appeared from the testimony at the 
hearing that the said Sarah Fenner had 
lost the use of her vocal organs about four 
years ago and was unable to talk. Some 
of the witnesses said that it was the eflfect 
of paralysis and one witness who knew her 
very well said that it a was a gradual loss 
which extended over a number of years. 
Besides being unable to talk she cannot 
read writing nor can she write. She can 
hear, but her hearing is not perf«*ct. 
Persons can talk to her, but the only way 
that she can communicate with any one is 
by signs. The allegation of the petitioner 
was, that by reason of the inability of the 
said Sarah Fenner to talk, read and write, 
that she was utterly unable to take care 
of her estate and that designing persons 
could obtain possession of the same or de 
fraud her. 

A number of witnesses were called on 
behalf of the petitioner, who testified to 
the facts as above described, and who were 
of the opinion that on account of her con- 
dition, the said Sarah Fenner could not 
properly take care of her property. 

Amongst others called was Dr. J. A. 
Singer, who stated that she was not capable 
of managing her own property. About 
all of the witnesses on the part of the peti- 
tioner based their opinion upon the fact of 
the physical defects of the said Sarah 
Fenner. 



The evidence on the part of the peti- 
tioner that the said Sarah Fenner was 
actually weak minded was so indefinite as 
not to impress the Court with that being 
the case, especially when taken in connec- 
tion with the evidence upon the part of the 
said Sarah Fenner. 

There is no question but that the said 
Sarah Fenner labors under serious phys- 
ical disabilities, which to a large extent 
prevent her from transacting business in an 
ordinary way, but she docs not come 
within the class of persons covered by the 
Act of 25rh June, 1895, as amended by the 
Act of 19th of June, 1901- 

It is provided by these Acts ** that 
whenever hereafter any person, being a 
citizen of this state shall become or be so 
weak in mind, that he or she is unable to 
take care of his or her property, and in 
consequence thereof is liable to dissipate 
or lose the same/' it shall be within the 
power of the court to appoint a guardian 
for the estate of such person. 

From all the evidence submitted, the 
court is of the opinion that while Sarah 
Fenner is suffering from physical defects 
and to a certain extent is under disability, 
she is not so weak in mind as to be unable 
to take care of her property. The evi- 
dence was that she can and has done 
housework; that her own children have 
been able to communicate with her ; that 
she has sold milk and has made the proper 
calculations and given the proper change 
for it, and when examined by the court, 
she took the witness-stand under the di- 
rections of the court without any sugges- 
tion; she testified that her daughter Nettie 
was with her at the bank and drew out ten 
dollars, which was correct. She further 
stated upon being questioned that she had 
three hundred dollars on interest in the 
bank. These questions were answered by 
her holding up her fingers, counting out 
the proper amounts. The physicians who 
examined her a day or two before the 
hearing, both testified that there had been 
no loss of her mentality, and they were of 
the opinion that her mental condition was 
all right. 

In addition to this there is the fact that 
her husband, John B. Fenner, who lived 
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with her for at least three years after she 
had suffered the loss of her vocal powers, 
made no change in his will, although he 
roust have known that she would have con- 
siderable personal property and the man- 
agement of the real estate which he left to 
her during her life. If there were any 
person outside of an expert who ought to 
have known of the condition of ISarah 
Fenner, it was her husband, John B. 
Fenner, and the fact of his permitting his 
will to stand without making provisions for 
the care by other people of the estate 
which he would leave, was strong evidence 
at least that he believed she would care 
for the property which would be hers after 
his death. 

She appeared to know what moneys she 
had and where they were, and it would be 
a natural conclusion that she would want 
to remain on the property where she had 
lived so many years, and would choose one 
of her children to live with her. 

From the evidence submitted, it was not 
sufficiently proven that Sarah Fenner was 
BO weak minded as to be unable to take 
care of her property. 

It is true that her physical disabilities 
render it much more difficult for her to 
take care of her property, and further, that 
she does not appear to be a bright woman, 
but there is no provision in any Act of 
Atusemhly which authorizes the court to 
appoint a guardian for a person suffering 
from physical disabilities or from ignorance, 
and who by reason thereof is unable to 
take care of his or her property, as though 
in possession of all his powers. 

Every person has the right secured to 
him or her to the full use and enjoyment 
of his or her own property, except where 
such use or enioyment is modified, quali- 
fied or controlled by the legislature and 
the courts have no right to interfere in 
such use or enjoyment, unless with the 
purview of some Act of Assembly, so 
modifying, qualifying or controlling the 
same. 

Chief Justice Mitchell in commenting 
upon the Act of June 25th, said: "Sta- 
tutes of this nature require care and strict 
construction at the hands of the court. A 
dangerous statute easily capable of abuse 



by designing relati?e8 will accomplish the 
very wrong intended to be secured against 
and therefore to be administered by the 
courts with the utmost caution and conser- 
vatism." Hoffman's Estate, 209 Pa., 
357. 

And Judge Sulzberger in commenting 
upon the same Act in connection with the 
Act of June 10, 11)01, remarked: "Before 
entering a decree depriving a person of 
the care of his or her property, the court 
must be clearly satisfied of the existence of 
the weakness in mind. The defect must 
be in the quality of mind itself ; neither 
inexperience nor defective knowledge will 
suffice." In re Mary Emma Sturgeon, 14 
Dist. Reports, 205. 

Ignorance, inexperience, loss of sight, 
hearing or speech may cause a person to 
be unable to take care of his property as to 
good advantage as one possessed of know- 
ledge, experience and all his faculties ; but 
these do not fall within the causes which au- 
thorize the court to appoint a guardian to 
take care of the estate of a person. A person 
may lack all the desired attributes just 
mentioned and still not be weak minded. 

There are a great many ignorant and 
inexperienced people who ouglit to have 
guardians, but the court is not empowered 
to sit in judgment on them. 

For the reason above stated the rule is 
discharged and petition dismissed. 



C. P. OP LUZERNE COUNTY. 
Beatty vs. Masavage. 

Landlord and tenant — Lease — Forfeit- 
ure — Waiver, 

A ooDtraot of lease fcave tbe plaintiff, land- 
lord, tbe right of forfeiture under certain 
Kpecified conditionB. Said plaintiff, however, 
accepted rent aUer the causes giving right of 
forfeiture had arisen. 

Eeld, that the acceptance of rent under tbe 
conditions operated practically as a waiver of 
the right of iorfeiture. 

No. 773, May term, 1905. 

Rule to show cause why judgment shall 
not be opened and defendant let into a de- 
fense. 

J. M, Oarmany for plaintiff. 
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Martin J. Mulhall^ for defendaDt. 
October 9, 1905. Opinion by Halsby, J. 

On April I, 1903, Annie T. Beatty 
entered into an agreement of lease with 
George Masavage for premises situate in 
the borough of Plymouth, at No. 186 Main 
street, for a term beginning April 1, 1903, 
and ending March 31,, 1913. In this 
agreement of lease there is a covenant on 
the part of the lessee: " That I will per- 
mit no unlawful business to be carried on 
upon said premises ; that I will not un- 
derlet said premises nor assign this lease 
or any interest therein to any person with- 
out the written consent of the &rst party. 
Further, if the said party of the second 
part shall break or evade or attempt to 
break or evade any of the covenants, con- 
ditions and agreements of this lease, the 
said party of the &rst part may, at her 
option, forfeit and annul the unexpired 
portion of this lease and enter upon and 
repossess the said premises without process 
of law and without any notice whatsoever;" 
and It is further covenanted : And the 
said party of the second part do hereby 
opon the breach of any of the conditions 
of this lease authorize any attorney of any 
court of record to appear for me and enter 
an amicable action of ejectment and confess 
a judgment of ejectment thereon for the 
premises described, and do authorize the 
immediate issuing and execution of a writ 
of habere facias possestionem with clause 
of fieri facias for costs without asking 
leave of Court." 

In an application for a license at the 
license court for 1904, upon a hearing 
upon the petition of George Masavage, it 
was shown to the Court that on January 
10, 190-1, on Sunday at 5:45 p. m. the 
petitioner in the license application and 
the defendant in this action, sold liquor. 
That thereupon judgment was entered by 
the Court upon the application for the 
license that the same be refused. 

In the depositions taken to sustain this 
role the two witnesses who appeared in the 
License court, namely, Mr. Fred Keane 
and Mr. Eugene Winfield, testiGed that 
they obtained liquor upon the premises of 
George Masavage on January 10, 1904. 



It further appeared in the depositions that 
there had been a subletting of the demised 
premises by the lessee without the consent 
of the lessor upon March 17, 1904, and at 
other times prior to that date. On Decem- 
ber 31, 1904, the lessor, Annie T. Beatty, 
had prepared a notice which was served 
upon the lessee that she purposed to de- 
clare the said lease al an end and to forfeit 
and annul the unexpired portion thereof 
and require the lessee to remove from the 
demised premises on or before March 31, 
1905, with certain reservations. Between 
the date of January 10, 1904, and Decem- 
cember 31, 1905, and really up to about 
March 1, 1905, the defendant paid all rent 
due and accruing as stipulated under the 
convenants in the said lease. 

In the case of Newman vn. Butter, 8 
Watts 55, it is said that Courts of law 
always lean against a forfeiture and it is 
the province of a Court of Equity to re- 
lieve against it. Whenever a landlord 
means to take advantage of a breach of 
covenant so as that it should operate as a 
forfeiture of the lease, he must take care 
not to do anything which may be deemed 
an acknowledgment of the tenancy and so 
operate as a waiver of the forfeiture, as 
distraining for the rent or bringing an 
action for the payment of it after the for- 
feiture has occured, or accepting rent." 
Bui. N. P. 96 ; Woodfal, 227 ; Barr on 
Leases, 226. This case has been followed 
in a later pronouncement of the law of 
forfeiture as to convenants in leases in the 
case of Oliver vs. Brophy, 18 W. N. C. 
428, by Judge Allison, in saying: "That 
the plaintiff does not show or attempt to 
show that he gave the defendant notice of 
his intention to take advantage of the eject- 
ment clause in the lease. Recent cases 
sustain the principle that where a landlord 
accepts rents at later dates than those called 
for in the lease and continues to do so for 
a considerable period of time, he must giv*^ 
notice of his intention to fall back on the 
specific terms of the lease. It is very evi- 
dent . . . that non payment of rent and 
failure to perform any other covenant 
stand precis*'!// upon the same ground. 
The plaintiff was bound to say to the de- 
fendant, ^Now for so many months you 
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have not rendered proper services,' and 
then to noHfv him that if be did not in the 
future perform his covenant, proceedings 
in ejectment would be had according to the 
condition of the lease. 

We are free to say that had the plaintiff 
complied with the requirements as to the 
law applicable to forfeiture, as set forth in 
the cases cited, that the plaintiff would be 
entitled to enter judgment upon the power 
granted in the lease in an action of eject- 
ment and have execution issued to deliver 
possession to her. She did not comply 
with these prerequisite requirements and 
she did that which is alno a waiver of her 
right of forfeiture, accept rent after the 
causes occurred which gave her the right 
of forfeiture of the lease between herself 
and the defendant. 

Under the rules as we have found and 
construe them, the plaintiff was not entitled 
to forfeit the lease at the time when she 
entered judgment upon the power granted 
to her in the covenant contained in the 
lease. 

Rule absolute. 

— Luz. Legal Register. 



0n»rier S^ssion$. 

Q. S. OF YORK COUNTY. 
Oommonwealth vs. Appold. 

Summary conviction — Appeal — When 
not allowed. 

Defendant was charged with violatins the 
Act of May 29, 1901, P. L., 802, relative to 
fitthlD^. Ha was arrested, taken before the 
alderman, plead guilty, fined and paid the fine. 
Subsequently he petitioned the Court to be 
allowed to appeal, averring that he was not 
guilty, that he had been unlawfully convicted 
and sentenced, and that if he had not paid the 
fine, he would have been committed to jail. 
The appeal was allowed. The prosecntor then 
petitioned the Court to strike ofl* the appeal, 
setting forth the facts as shown by the alder- 
man's record. 

Held^ that the appeal must be dismissed. 

The defendant having plead guilty and paid 
the fine and costs cannot now say thai he is not 
guilty. 

After a summary conviction and the full 
execution of the judgment, whether fine or im. 
prison men t-, neither an appeal nor a certiorari 
will lie. The case is at an end. 



Petition to strike off appeal. 

John A, Hoober, for petition. 

N. M, Wanner y contra. 

July 8, 1905. Opinion by Stewart, J. 

The defendant was charged before an 
alderman of the city of York with violating 
Section two and Section seven of the Act 
of May 29, 1901, P. L. 802, regulating 
fishing. He was arrested on this charge 
and taken before an alderman of the city 
of York. He was charged with having 
committed the offense on September 14, 
1904, and on September 15, 1904, was 
taken before the alderman and there plead 
guilty to the use of the dip net. He was 
fined $25 and costs, amounting to three 
dollars and eighty-seven cents, which he at 
once paid. On September 19, 1904, be 
filed a petition in this Court averring that 
he was not guilty under the statute ; that 
he was unlawfully convicted and sentenced, 
and that if he had not immediately paid the 
fine imposed upon him, he would have been 
committed to jail ; and prayed for permis- 
sion to take an appeal from such conviction 
and sentence, which appeal was allowed. 
On October 17, 1904, a petition was filed 
by the prosecutor setting out the facts as 
shown by the alderman's record, and the 
payment of the fine and costs by the de- 
fendant, and the Court was moved to quash 
the appeal of the defendant, and this is the 
question now before the Court. 

It is true the record of the alderman is 
not as specific as it should be to sustain 
this conviction, and on certiorari the con- 
viction would probably be reversed had not 
the fine and costs been paid. But this is 
not a certiorari ; it is an appeal taken after 
an appearance and plea of guilty entered 
by confession and payment of costs and 
fines by the defendant in pursuance of such 
action. 

No Huthority has been shown, notwith- 
standing the ingenious argument of the 
able and skillful counsel of the defendant, 
that would entitle the defendant to another 
trial on the same charge. But should 
another trial be had, and the defendant 
acquitted, how could there be a restitution 
of the fine and costs paid ? I know of no 
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inch aothority. The Act of Assembly 
ender which the fine was imposed provides 
thtt if the derendant should oeglcct to pay 
It oDce the fine or fines so imposed, such 
defendant shall forthwith be sentenced to 
Qbdergo imprisonment in the county jail in 
the county where such conviction takes 
pltce for a period of one day for every 
dollar of fine so imposed and unpaid. If 
the defendant is not guilty, he should de- 
clioe to pay the fine and immediately apply 
tea Judge of the Court to be allowed to 
ippeal, and, if allowed, enter his recogni- 
QDce and take his appeal and be dis- 
ebtrged from custody. But how can he 
; nj he is not guilty after havini; plead 
I guilty and paid his fine and costs ? This 
is a staggering proposition, and if any au- 
thoritj exists to show that he can have or 
! lutain an appeal under such circumstances, 
I it should be produced, 
j Ad appeal to the Court of Quarter Ses- 
fiooa wil! not lie after a summary convic- 
tion and judgment, where the sentence, 
I vhetlier fine or imprisonment, has been 
I Wlj executed ; Com. vs. Scott, 28 Pitts. 
Leg. Journal, 446. Nor would such 
reeord of conviction and sentence be ro- 
wreed even on certiorari. The case here 
'an at an end before the application to the 
I Coart for an appeal was made. Where a 
I defendant was arrested charged with the 
mlation of the Act of April 22, 1794, 
eommoDly called the Sunday law, in sell- 
ing cigars and tobacco on Sunday, and im- 
iDediately after his conviction, without wait- 
ing for the issuing of any writ and without 
wy threat, the defendant voluntarily paid 
the fine and costs, and three days after- 
ward applied for and secured a writ of 
»rtiorari^ the Supreme Court said the 
CooiDOD Pleas had no authority to reverse 
I the proceedings and award a writ of restitu- 
I tion for the reason that the case was at an 
fad before the writ issued. Com. v». 
Gipner, 118 Pa., 879. If a certiorari 
»oold not lie in such a case, a fortiori an 
appeal will not. 

The appeal is quashed and dismissed at 
I ti» costs of the defendant, B. Frank Ap- 



A Murderer's Right to Succession. 

There has recently been a surprisingly 
large amount of litigation involving the 
right of a murderer to profit by his crime 
to the extent of succeeding to property 
passing by the death of his victim. Dur- 
ing the past year some phases of the ques- 
tion have been passed upon by the courts 
of last resort in two States, Iowa and Tenn- 
essee, and similar litigation is pending in at 
least one other state. The question has 
arisen in a variety of cases, the most fre- 
quent being cases in which the murderer 
sought to succeed to property as heir, as 
a devisee or legatee, or as the beneficiary 
of an insurance policj. In cases involving 
the right of a murderer to recover upon an 
insurance policy made for his benefit upon 
the life of his victim, the courts have found 
little difficulty. The right to recover has 
invariably been denied. These decisions 
are clearly supportable upon the general 
principle that when the event insured 
against is made to happen by the benefic- 
iary's own act he cannot recover the pro- 
ceeds of the policy. And, since a purely 
contract right is involved, the lonis estab- 
lished doctrine that when the performance 
of a contract would be contrary to public 
policy it is not enforceable by action, may 
well be applied. 

But in cases in which the murderer seeks 
to recover as heir, or as devisee or legatee, 
of his victim a more difficult question is 
presented. Then is really presented the 
question of the power of the courts to read 
into the statutes of intestate succession or 
of wills an exception which has not been 
inserted therein by the legislatures. In an 
early New York case, that of Riggs v$. 
Palmer, 115 N. Y., 506, it was held by a 
majority of the court, two of the justices 
dissenting, that a legatee who had mur- 
dered his ancestor in order to prevent the 
revocation of the will forfeited his rights 
as beneficiary thereunder. It was said that 
it could never have been the legislative in- 
tent, in providing for the devolution of pro- 
perty by descent or devise, that an heir or 
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devisee who committed marder in order to 
obtain his victim's property should be per- 
mitted to enjoy the fruits of his crime. 
But the questionable doctrine of this case 
has been generally regarded as untenable. 
A similar result has been reached in Canada, 
but in Nebraska, North Carolina, Pennsyl- 
vania and Ohio the right of a murderer to 
succeed to the property of his victim as heir 
or devisee, in the absence of countervailing 
statutes, is recognized. And the late Iowa 
case of In re Kuhn's estate, decided in Octo 
ber 11)04, is distinctly in line with this view. 
Even in New York the Court of Appeals 
has receded from the position which, from 
the language used, it may be regarded as 
having taken in the case cited above. In 
Ellerson vs. Westcott, 148 N. Y., 149, 
the court reached the conclusion that, while 
the murderer takes the legal title which is 
unimpeachable in a court of law, a court of 
equity will deprive him of the use of the 
property by enjoining the enforcement of 
of the legal right ; in other words, that, 
having acquired property by his wrongful 
and criminal act, equity will compel him to 
hold it as a trustee ex malefinio for the re- 
presentatives of his victim. This doctrine, 
while excellent in the result achieved, 
seems to be an unwarrantable extension of 
the remedy by injunction. Its effect is to 
read into the statute law an exception not 
put there by the legislature, which is no 
more within the province of a court of 
equity than a court of law. An injunction 
is merely an equitable remedy, and should 
not be made a vehicle for either giving or 
taking away a substantive right, the exis- 
tence or non^-existence of which is deter- 
mined by the statute law. 

The matter of preventing a murderer 
from succeeding to the property of his 
victim under the statutes of intestate suc- 
cession, by will or otherwise, is clearly 
one which might profitably engage the at- 
tention of legislatures. Even the equitable 
doctrine of the New York courts, were it 
tenable, is insufficient, for suppose the case 
of the murderer being the sole heir and dis- 
tributee of his victim. In that case for 
whom will the murderer be charged as trus- 
tee ex malefieio f Statutes somewhat sim 
ilar to those which have been adopted in 



California, Iowa, Mississippi, and perhaps 
other states, making it impossible for one 
person to acquire property legally by com- 
passing the death of another, should be en- 
acted. Care should be exercised to make 
the statutes more comprehensive than some 
of those already enacted. These statutes 
cannot be too explict, for it has recently 
been decided that they are penal and most 
be construed strictly. It waa so held in 
the above cited Iowa case, in which the 
court decided that notwithstanding a statute 
providing that no person who felonionslj 
takes or causes or procures another so 
take the life of another shall inherit from 
such person, or take by demise or legacy 
from him, any portion of his estate," i 
widow who had murdered her husband 
could not be deprived of her distributive 
share of his estate, it being well settled in 
Iowa that the widow's distributive share 

goes to her as a matter of contract and ol 
right, and not by inheritance." The lowi 
statute has been amended so as to bring th< 
surviving spouse within its terms. Statutes 
of this kind* having been enacted, theques- 
tion might arise as to whether they do nol 
violate the constitutional provision thai 

no conviction shall work corruption ol 
blood or forfeiture of estate. " This maj 
or may not be a serious question, but 
however that may be, eliminating all que» 
tions except only that of the constitution 
ality of statutes would be a distinct stej 
in advance. — Laf/f Note$. 



0. C. OPINION AND ADJUDICA 
TIONS. 

Thursday, March 16, 1906. 
By Judge Smith, 
Adjudications: 

Magdalena Hostetter, Lancaster town 
ship, $d,lft8.26. 

Geo. F. Wagner, Elizabeth town, $7, 
612.94. 

Geo. Hoover, E. Cocalico, $229.39. 
Opinion. 

Solomon C. Groff, dec'd. Exception 
partly sustained as to compensation, am 
fees. 
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O. C. OF LANCASTER COUNTY. 
Estate of Solomon 0. QttofL, dec'd. 
Executor^9 commissiom and extra com- 
pensation — Coumel fee$ and expemes 
of litigation — Bad faith a» to credits — 
Widow*$ exemption — Interest on ex- 
ecutor^s note. 

Where exeouton litigate claims against their 
decedent*8 estates in good faith and on informa- 
tion sofiBoient to support a reasonable belief that 
the demands were nnjusty such information as 
would have influenced a careful and prudent 
man to resist them, such executors are entitled 
to credit in their account for the costs and ex- 
penses of the litif^tion, including counsel fees 
to a reasonable amount, although results were 
not favorable to the estate and although such 
executors were residuary legatees. 

Such executors would ordinarily be entitled 
also to extraordinary compensation for such liti- 
gation, but tais will not be allowed where they 
haye wrongfully taken a credit in their account 
which suggests bad faith. 

Where the record shows that |80O worth of 
personalty was appraised and set apart for the 
widow, and no other personalty is inyentoried, 
but the executors ask credit in their account for 
1800 for the widow's appraisement and have 
nothing to say when exceptions to this credit 
are vigorously pushed, this suggests bad faith 
and the credit will be disallowed on exception. 

An executor will be charged with interest on 
his note to the decedent until it is actually paid. 

A warning by creditors to incur no such ex- 
pense is not ground for exception to counsel 
fees paid by executors in resisting claims. 

When, counsel having been sufficiently paid 
by administrators for services in resistinc^ claims 
while the litigation was pending, a credit in the 
sooount for a further payment on the termina- 
tion of the litigation will be disallowed on ex- 
ception. 

April Term, 1905. No. 23. 

W. U. Hensel and M. Q. Schaeffer^ 
for exceptions. 

B. F. Davis and John W. Denlinger^ 
contra. 

March 15, 1906. Opinion by Smith, 
P.J. 



Solomon G. Groff died testate December 
19, 1898. A widow and six children sur- 
vived him. His sons, Wayne I. and 
Abram E. were made the executors of his 
will, and to them he gave his entire estate 
after the death of his widow, and except- 
ing to Abram was devised a house and lot 
in Bareville. His death was soon followed 
by lawsuits. The executors were made 
defendants in five actions. The first was 
that of a daughter, Susanna E. Sprecher. 
Judgment was entered for one hundred 
dollars by a justice of the peace in her 
favor. On a trial in the Court of Common 
Pleas there was a verdict for the defend- 
ants. Reasons for a new trial were argued 
and the motion refused. 

The next was a suit of L. S. Oroff, a 
son. This was an action in assumpsit on a 
bond for three thousand dollars. The writ 
was issued April 14, 1899. After mo- 
tions, rule and continuances, the case was 
tried December 6, 1901, resulting in aver- 
diet of $4,170.00 in favor of the plaintiff. 
A new trial was granted, and again the 
verdict was for plaintiff in the sum of 
$4,827.46. A second rule for a new trial 
was discharged January 8, 1906. No ap- 
peal has been taken. [See 22 Law Rb- 
viBW, 269, and 28 Law Review, 100.]. 

Harriet L. Schaeffer, a daughter, 
brought suit April 19, 1899, and laid her 
damages in the sum of five thousand dol- 
lars. A j ury was called December 5, 1 900, 
which rendered a verdict for the defend- 
ant, December 7, 1900. 

Maria Groff, the wife of George Groff, a 
son, brought a suit, April 19, 1899, to re- 
cover on a note. On October 5, 1901, the 
jury disagreed and was discharged. Feb- 
ruary 12, 1903, the case was called for 
trial, and on February 14,1903, there was 
a verdict for $4,800.00 in favor of the 
plaintiff. A new trial was refused [see 
21 Law Review, 137], and an appeal was 
taken to the Supreme Court, which Court 
affirmed the judgment of the lower Court. 

The fifth and last case was that of Kirk 
Johnson, trading as Kirk Johnson & Com- 
pany, to recover on a replevin bond. On 
December 6, 1901, a jury found for the 
plaintiff in the sum of $1,036.00. A rule 
for a new trial was discharged. On appeal 
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to the Superior Court the judgment was 
reversed and a new trial ordered. [See 
20 Law Reyibw, 97.] At the second 
trial, January 80, 1905, the jury again 
rendered the same verdict. 

Payment on the L. S. Groff and Maria 
Groff claims was resisted on the ground 
that their notes were forgeries. These 
cases were evidently characterized by the 
intensity and virulence which distinguish 
family contests. 

The executors exhibited their first ac- 
count August 18, 1900, which shows a 
balance of $1,759.56. To this the follow- 
ing exceptions were filed : 

*^1. The accountants have not charged 
themselves with all the money that came 
or should have come into their hands. 

2. The following items in said account 
are hereby excepted to : 

April 1, 1899. Paid A. E. Groff, 
board, etc., decedent's wife, $99.50. 

April 1, 1899. Paid Susanna Groff, 
widows' exemption, $300. 

Accountant asks credit for amount of 
certificate of judgment note against Wayne 
I. Groff, not yet collected, $3,500," 

A second account, showing a balance of 
$5,775.62, which includes the balance in 
the first account, was filed January 15, 
1906. To this exceptions also were filed, 
the first of which corresponds with the 
first of the first account. The second is to 
the credits, seriatim. The third assigns a 
reason in support of part of the second ex- 
ception, to the credits of counsel fees. 
The fourth reaffirms the exception to the 
accountants' extra compensation," and the 
fifth is to the payments alleged to have 
been made to the widow, for which credits 
were not taken. 

The only questions before us are those 
Dcidental to the exceptions to the two ac- 
counts. 

The exception to the two credits in the 
first account raises the only questions that 
need be considered independent of those 
contingent upon the exceptions to the sec- 
ond account. The first is to the payment 
of $99.50 to " A. E. Groff, board, etc., 
decedent's wife." This exception was not 
resisted, nor was the credit in any way ex- 
plained by the accountants. The except- 



ants manifestly were mistaken, as there is 
no such credit. We find what was referred 
to by them, but which they incorrectly de- 
ciphered or misunderstood, to be, Paid 
A E Groff Boarding &c decedent k wife 
$99.50". The accountants' receipt shows 
that the payment was in full for boarding 
for Solomon C. Groff and wife". The 
debt apparently was the testator's, in which 
case, if his estate is solvent, the payment 
was not an improper one. If, on the other 
hand, the estate is insolvent, and such are 
indications, only a pro rata dividend can be 
allowed on account of this claim. The ac- 
countants are surcharged $99.50, with the 
subrogated right to present the claim for 
payment. 

As to the other part of the exception — 
"widow's exemption, $300.", the account- 
ants offered nothing in opposition to its af* 
firmation. They were present and re- 
mained mute. The widow's appraisment 
could not be found. An unsuccessful 
search was made for it. The record showa 
that there was an " appraisement of $300. 
worth of goods and chattels claimed and 
set apart for the use of Susanna Groff wi- 
dow of said deceased". That ** goods and 
chattels" belonging to the estate to the 
value of three hundred dollars were ap- 
praised and set apart for the widow, seems 
probable from the fact that none were in- 
ventoried nor accounted for. This excep- 
tion is sustained. 

Among the testator's investments was a 
loan of thirty-five hundred dollars to his^ 
son, Wayne I. Groff. This was secured 
by a judgment note, entered in the Court 
of Common Pleas of Lancaster County, and 
which was a lien on certain real estate. 
This judgment was revived by the account- 
ant himself against himself on December 
11, 1903. It does not appear that it was 
paid before December 27, 1905, at which 
time a deposit of $5089.00 was made ta 
the credit of " Wayne I. Groff, one of the 
Ex." For about five years, until August 
29, 1905, Wayne I. Groff, the active exe- 
cutor, deposited the money of the estate 
to his individual account and used it indis- 
criminately with his own. Authorities are' 
unnecessary, though abundant, to support 
the obviously just demand that the account* 
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ants be sarcbarged with interest on this 
loan. The judgment was an interest-bear- 
ing investment made by the testator. Its 
payment alone could interrupt the running 
of interest, and even then if the money had 
been mixed with the accountants' funds 
and used as their own, interest would be 
chargeable ; nor would they have escaped 
the payment of interest had they deposited 
the principal to an executor's account and 
permitted it to remain idle all these years. 
The first exceptions to both accounts are 
sustained, and the accountants are sur- 
charged with legal interest on $8600.00 
from April 1, 1898, the time to which it 
had been paid, until December 27, 1906, 
amounting to $1626.16. 

The second exception to the second ac- 
count embraces many credits, chiefly the 
costs and expenses of litigation, most promi- 
nent among which are counsel fees. The 
fees are four hundred dollars, paid Decem- 
ber 7, 1900 ; four hundred dollars, October 
16, 1901 ; four hundred dollars, April 8, 
1908, and three hundred dollars, January 
12, 1906, aggregating fifteen hundred dol- 
lars. There is another for one hundred 
dollars credited against the proceeds of the 
real estate. That executors may employ 
counsel will not be disputed, nor will their 
authority to sue and defend against suits 
be questioned, and when they act in good 
faith under the advice of counsel they are 
generally relieved from personal liability. 
If an administrator acts in good faith, as a 
cautious, prudent man would do under 
similar circumstances, although the conse- 
quences may be bad, he will not be sur- 
charged. Allam's Estate, 199 Pa., 673. 

'*An administrator who, in good faith, 
litigates a claim against the estate of his 
intestate is entitled to credit in his admin- 
istration account for the costs and expenses 
of the litigation, including the amount paid 
for counsel fees, and also to an allowance 
for his time and trouble." Ammond's 
Appeal, 81 Pa., 811. 

These accountants were placed in a try- 
ing position. Scarcely had they assumed 
the responsibilities of the trust when they 
were beset with suits. Each of the four 
disappointed and disinherited children of 
the testator opened up on them with the 



batteries of the courts. Their position was 
precarious. Either horn of the dilemma 
was charged with danger. A passive 
yielding to the demands of the claimants 
guaranteed no more protection against sur- 
charges than an active resistance of them. 
If they had information suflScient to sup- 
port a reasonable belief that the demands 
were unjust, such information as would 
have influenced a careful, prudent man to 
resist them, they ought not to be punished 
for attempting their defeat if it was done 
in a proper way and at a fair cost. Un- 
questionably the way for them to proceed 
was to employ counsel and be guided by 
them. This they did. No blame can be 
attached to them for the manner in which 
the cases were tried. For this their coun- 
sel were responsible. While the costs and 
charges seem extravagant, we nevertheless 
are at a loss to see how the accountants 
could have escaped the majority of them. 
They were in the hands of their lawyers, 
whose fees, together with those of expert 
witnesses whom they wanted and personally 
subpoenaed, alone added over twenty-two 
hundred dollars to the expenses, in addition 
to fees amounting to two hundred and fifty 
dollars in the first account. The account- 
ants are less censurable by reason of hav- 
ing made these payments by installments 
than they would have been had they paid 
a bill for the aggregate amount at the con- 
clusion of the services. Even if the 
amount had been the same, the conditions 
would have been different. If, after their 
labors had ceased, counsel had made an 
unwarrantable charge, accountants would 
have been justified in indulging in a sixth 
lawsuit rather than pay it, or they could 
have asked the Court to pass on at the 
audit. They then would have acted with 
their eyes open and with a remedy at hand. 
As it was, they were hampered. It will 
be seen that their first fee paid counsel in 
the second account was on December 7, 
1900, the next on October 16, 1901, the 
third on April 8, 1903, and the last one on 
January 12, 1906. During this time liti- 
gation was active. Rules and trials and ap- 
peals and arguments were happening. De-' 
mands for fees, no doubt, were made and fees 
were paid. True, at any stage, accountants 
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ooald have refused payment, and counsel 
could have refused to serve. Even if ac- 
countants had been willing to assume the 
responsibility of a suit for a balance which 
might be claimed by counsel, they would in 
addition have been in danger of being held 
accountable for an adverse determination 
of these suits. To discharge counsel, who 
are supposed to have their cases well in 
hand when they are about to engage in 
trials or after trials, pending motions, rules 
and appeals, might be regarded as a more 
disastrous spoiling of an estate than to pay 
the fees demanded. These accountants 
appear to have been in a trap, and one 
which, under the circumstances, they could 
not have avoided. 

It is contended that none of the credits 
to which exceptions have been filed can be 
sustained for the reason that they were for 
bills incurred by accountants in their own 
behalf, for the protection of an estate of 
which they were the residuary legatees. 
This contention is not without merit. It 
would have more force if the bequests to 
these two sons were not subject to the life 
estate in the widow. As executors they 
could not afford to neglect the trust even if 
they appeared to be guarding their own 
interests. Their personal interests, never- 
theless, subject their administration acts to 
more than ordinary scrutiny. Their mo- 
tives are more likely to be questioned, 
and their judgment criticised than those of 
one free from personal interest. Never- 
theless, if their conduct has not been inju- 
riously selfish and has been free from 
fraud, they ought not to be made to suffer. 
From what we now know it probably would 
have been to the advantage of all had they 
offered no resistance to three of the claims, 
but if they had so done, they might not have 
escaped a surcharge. The cestui que trusty 
who now makes no complaint, might then 
have taken exceptions to the payment of 
notes tainted with the suspicion of fraud. 

With the exception of a few dollars for 
typewriting a subpoena, depositions and 
the Register's fees, the last fee to counsel 
and accountants' commissions, the credits 
excepted to were payments made before 
any final jugdment was entered against ac- 
countants. They made these payments I 



when they had a fighting chance to win all 
the cases. This strengthens the idea that 
they paid only what they believed proper, 
or that from which they could not escape. 
If they had been successful, ultimately 
every dollar of these costs would have 
come out of their pockets. These credits 
we will not disturb. 

The court records and other evidence 
were offered to show the character and ex- 
tent of the work done by accountants' 
counsel. One of them as a witness was 
asked the value of specific services. Ue 
estimated those rendered in the Sprecher 
case, which involved about one hundred 
dollars, to be worth fifty dollars. As to 
the other cases he protested his inability 
to apportion them. We recognize a law- 
yer's diflSculty in attempting to fix a charge 
for specific professional work when it is a 
part of a series of services. It is less em- 
barrassing when the services are disting- 
uished by independent suits. A lawyer's 
work can not be measured as is a piece of 
calico or a cask of molasses. Usually, he 
makes a lump charge. If the lump is not 
considered too large, nothing more is 
necessary. When its payment is resisted, 
it is incumbent upon him to make an at- 
tempt at an analysis and a particular valu- 
ation, do that at least which will throw the 
most light upon his work and its value. 
Disa|;reeable though this may be, at times 
it is unavoidable. The only evidence of 
this character which we have,fixes the value 
of counsel's services in the Sheaffer case 
at two hundred to two hundred and fifty 
dollars, in the Kirk Johnson case at two 
hundred to two hundred and fifty dollars, 
in the Maria Groff case at three hundred 
to four hundred dollars, and in the L. S. 
Groff case at two hundred and fifty to three 
hundred dollars. 

The payment of the three hundred dol- 
lars to counsel on January 12, 1906, is 
not in the same class as the three previous 
payments. This was like unto the present- 
ing of a bill at the termination of services. 
Accountants could and should have refused 
its payment. The signals indicated a storm. 
They had ample warning and every reason 
to expect the present contest. Even if 
they thought the bill a fair one, out of an 
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ordinary precaution they ought to have 
postponed it8 payment until it had been al- 
lowed by the Court at the audit. As to 
this payment, too, accountants are less free 
from the suspicion of being indifferent to 
the interests of the estate. This part of 
the exception is sustained.. 

We have found substantially that this 
estate was burdened with litit^ation, that it 
was not the accountants' fault, that they 
acted within the scope of their authority in 
defending against suits, and therefore they 
were put to extraordinary labor " and 
therefore ought to receive extraordinary 
pay, unless they have in some other way 
forfeited the consideration to which faith- 
ful trustees are entitled. We would allow 
liberal compensation for accountants' extra 
work, excepting for the credit of three 
hundred dollars — widow's exemption. This 
suggests bad faith and shatters confidence 
in accountants' integrity of purpose. The 
widow's exemption has been mislaid, con- 
«ealed or lost. The record shows that 
goods and chattels to the value of three 
hundred dollars were appraised and set 
apart for her use. With a full knowledge 
of this, and without having inventoried or 
charged themselves with anything except a 
judgment note, a mortgage and some money 
ID bank, they deliberately take credit for 
three hundred dollars as having been paid 
to the widow on account of her exemption. 
It looks like a premeditated attempt to 
appropriate that amount of money. There 
does not seem to be a palliating circum- 
stance. If goods and chattels were not set 
apart for the widow, if she elected to retain 
three hundred dollars out of bank notes, 
money, stocks, judgments or other indebt- 
edness," or out of real estate, why didn't 
they say so ? They did not forget it, for 
it was rung into their ears with a persist- 
ency equalled only by the earnestness with 
which the exception was pressed, yet of 
this they did not speak, nor did any one 
speak for them. If any explanation was 
possible, the withholding of it is unpardon- 
able. That part of the exception covering 
accountants' compensation, one hundred and 
seventy-five dollars, and the accountants' 
claim for extraordinary labor, five hundred 
dollars, is sustained, which with the pre- 



vious surcharges will amount to $2,999.65, 
and make the balance in the account 
$8,775.27. 

The third exception — |^A11 counsel fees 
charged by accountants are objected to 
because the creditors of the estate warned 
the accountants to incur no such expense " 
— is an argument rather than an exception. 
If' claimants against an estate could quiet 
opposition by serving notice upon its rep- 
resentatives not to incur expenses in resist- 
ing their demands, an estate could easily 
be stripped by any who adopted this method 
of intimidation. In Ammon's Appeal, 81 
Pa., 811, such notice was given. Wood- 
ward, J., said: *^We think the auditor 
was quite right in disregarding the notice 
Ammon and his wife gave to the adminis- 
trator, not to appeal from the award of the 
arbitrator, and in holding that the admin- 
istrator was entitled to defend the suit at 
the costs of the estate." 

The fourth exception — "All extra com- 
pensation for accountants is objected to " 
— was considered under the third, and has 
been disposed of. 

The fifth exception relates to a memo- 
randum following the account, and which 
has nothing to do with it. It certifies that 
certain sums have been paid to the testa- 
tor's widow, but no credit has been taken 
for them. 

The cardinal principles by which the 
conduct of executors and administrators is 
gauged are common honesty and common 
sense. From these radiate a multitude of 
elements which may be qualified by the 
peculiar facts and circumstances of each 
case. 



O. C. OP PHILADELPHIA COUNTY. 
Burr's Estate. 

Wills — Comtruction — Ground rents. 

Where a testatrix disposes by will of *• all in- 
yested money inherited from my father and 
mother," a ground rent purchased by testatrix 
with funds received from her parents is included 
and will pass. 

January Term, 1906. No. 142. 

Petition for inquest. 

B. M. Kellam, for petitioner. 
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S, H. Kirkpatrickj for respondent. 
April 29, 1905. Opinion bj Penrose, J. 

It is conceded that the entire estate of 
the decedent came to her from her father 
and mother, and that the ground rent 
which is the subject of the present pro- 
ceedings was subsequently purchased by 
her. Her will, which appears to have been 
drawn by herself, disposes of all invested 
money . . . inherited from my father and 
mother " among the persons there named. 
The ground rent then belonged to her, and 
it was fully covered by the language thus 
used. It was not simply a gift of money " 
(as to which see Jacob's Estate, 25 Crumr., 
268; Strawbridge's Estate, 5 District 
Reps., 692), but of "invested money," in 
her name, and inherited from her father 
and mother. That the purchase of a ground 
rent is an investment of money cannot be 
questioned, and the language of the will 
applies, therefore, to this ground rent in 
every particular. 

A construction which leads to a partial 
intestacy will never be adopted where the 
words of the will, understood in the light 
of surrounding circumstances, though tech- 
nically inaccurate, are suflSoiently broad to 
include the entire estate, and here there 
was not even a technical inaccuracy. 

The principles governing such cases are 
too well established to require a reference 
to decisions. 

The prayer of the petition is granted, 
and partition awarded to the persons enti- 
tled under the will of the testatrix. 



C. p. NO. 2, ALLEGHENY COUNTY. 

Oommonwealth vs. Kennedy Township 
Supervisoni. 

Road law — Mandamus — J urisdictioriy 
Q. S. and C. P.— Act of March 19, 

ms. 

Where township road superriaors have failed 
to comply with an order of the Court of Quarter 
Besftions, direotiug a road to he opened, that 
court has jurisdiction to enforce its order, and 
mandamus will not lie in the Com moo Pleas. 



The Act of March 10, 1908, P. L., 88, does 
not gi?e to Courts of Common Pleas power to 
enforce hy mandamus orders made by Courts of 
Quarter Besslons. 

October Term, 1906. No. 1020. 
Demurrer to return to petition for man- 
damus. 

N. W. Shafer, for plaintiff. 

Thompson ^ Thompson^ for defendants. 
October 18, 1905. Opinion by Frazbr, 
P.J. 

The petition for mandamus in this case 
shows that at No. 1, September Sessions^ 
1899, the Court of Quarter Sessions, upon 
petition of certain citizens of Stowe Town- 
ship, now Kennedy Township, laid out and 
conGrmed a road running from a point on 
the Middletown Road to a point on the 
Phillips and Kansas School Public Road. 
This road, as laid out and confirmed, the 
supervisors of the township were subse- 
quently directed to open. In pursuance of 
that order the then supervisors did a small 
amount of work toward carrying out the 
order of court. At the succeeding annual 
election respondents were elected super- 
visors of the township, and since the first 
Monday of March last have been acting as 
such. They have, however, done nothing 
toward carrying out the order of court to 
open the road. This mandamus was asked 
for the purpose of compelling respondents, 
as supervisors, to comply with the order of 
the court and open the road for public 
travel. 

To the petition respondents made return, 
admitting the laying out of the road and 
the order of Quarter Sessions Court issued 
to their predecessors in office to open the 
same. The return further sets up that since 
the order of court was made, the County 
of Allegheny, at No. 10, December Ses- 
sions, 1901, under the Act of June 26, 
1895, P. L. 886, presented its petition to 
the Court of Quarter Sessions for an order 
authorizing it to assume control over the 
road, and to permanently improve and 
maintain it as a county road. The peti- 
tion of the county was presented to the 
grand jury, and upon approval by that 
body was returned to the Quarter Sessions 
Court, March 14, 1902, and confirmed nttt. 
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whereupon exceptions were filed to the 
proceeding, whichexceptions are still pend- 
ing and andetermined. The return fur- 
ther shows that if the exceptions are dis- 
missed, the road in controversy will become 
a coantj road, and the township of Ken- 
nedj relieved from the cost of its opening, 
eoDStruction and maintenance. Respondents 
farther return that thej have been notified 
bj their bondsman not to proceed with the 
opening until the court finally determines 
whether the road will become a county 
road under the Act of 1895, or remain a 
township highway. 

To that return plaintiff demurred, and 
the case is now before us on the demurrer, 
lo our opinion, plaintiff is not entitled to 
maiDtain these proceedings. If the super- 
visors have failed to perform any duty im- 
posed upon them by the order of the Court 
of Quarter Sessions directing the opening 
of the road, that court has jurisdiction to 
enforce its order, and for any failure or 
neglect upon their part may deal with them 
in a summary manner if the circumsjbances 
jostify. Because an order was made di- 
recting the road to be opened, it does not 
necessarily follow that the Court of Quarter 
Sessions may not, under proper circum- 
itances, modify or suspend its decree. 

That court having exolusive jurisdiction 
in this matter, plaintiff should make appli- 
cation to it for such order as may be proper 
nnder the law ; it will then determine 
whether or not, under the circumstances, 
the order for opening should be either en- 
forced, suspended or revoked. This court 
not having jurisdiction in cases of this kind 
(Com. vs. Holland, 153 Pa. 233), the 
nandamuB is refused. Plaintiff's conten- 
Uon that the Act of March 19, 1903, P. 
L. 32, extends the jurisdiction of Courts 
of Common Pleas in mandamus cases to 
proceedings similar to these, is not, in our 
opinion, well founded. We find nothing 
io that act that either directly or by impli- 
cation gives to Courts of Common Pleas 
power to enforce by mandamus orders 
loade by Courts of Quarter Sessions. 

And now, October 18, 1905, demurrer 
it overruled and judgment entered in favor 
of defendants, costs to be paid by plain- 
ttbt 



Excluding State Corporations from Inter- 
state Commerce. 

The power of Congress to deny to cor- 
porations the privilege of engaging in inter^ 
state commerce, except under such regu- 
lations as Congress may prescribe, ia 
vigorously denied in an article in the 
"Harvard Law Review" for January by 
E, Parmalee Prentice. This writer con- 
tends that the right to engage in interstate 
commerce is a part of that inalienable 
liberty, the protection of which is one of 
the chief purposes for which government is 
instituted, and that the commerce clause of 
the Constitution was not intended to give 
Congress the power to tax or prohibit com- 
merce among the states, but only to free 
such commerce from state discrimination. 
Also, that the constitutional guaranty 
that no person shall be deprived of life,, 
liberty, or property without due process of 
law gives state corporations the power ta 
engage in interstate commerce, because the 
liberty guaranteed by the Constitution in- 
cludes the liberty to engage in trade, and 
that " the protection of the 5th and 14th 
Amendments belongs to all persons, and 
cannot be disregarded in respect to those 
artificial entities called corporations, any 
more than in respect to the individuals who 
compose them." 

The contention that Congress cannot tax 
or prohibit commerce among the states, if 
admitted, does not dispose of the question 
of the power of Congress to regulate the 
corporations.that may wish to engage in it. 
A congressional enactment requiring alt 
corporations wishing to engage in inter- 
state commerce to take a Federal charter,, 
or to comply with prescribed conditions of 
Federal law and regulation, in order to 
exercise that privilege, may have its aim 
and purpose, not to restrict commerce, but 
to regulate it so as to prevent abuses* 
Though such regulation would necessarily 
involve something of restriction, a statute 
with such aim and purpose would be clearly 
enough an exercise of the power of regular 
tion. The chief part of the argument of 
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Mr. Prentice, however, is on the point that 
a corporation is a person, entitled to the 
liberty guaranteed by the 5th and 14th 
Amendments. This point is explicitly 
touched upon in Addyston Pipe & Steel 
Co. V8. United States, 175 U. S. 211, 44 
L. ed. 136, 20 Sup. Ct. Rep. 96, where 
the court said : " We think the provision 
regarding the liberty of the citizen is, to 
some extent, limited by the commerce 
clause of the Constitution." It seems to 
be a good stretch of imagination to suppose 
that the framers of the Constitution in 
tended, by the guaranty of liberty, to give 
corporations of one state the right to do 
business in another. Certainly the courts 
have long ago settled any query of that 
sort to the contrary. The right of one 
state to exclude from business therein the 
corporations of another state has been so 
long and so completely established by the 
decisions of the courts, that any contention 
now, to the contrary, is vain. A long line 
of decisions, marshaled in a note in 24 L. 
R. A., page 289, shows that the authority 
to this effect is overwhelming. Mr. Pren- 
tice couples the 6th and 14th Amendments 
together in his contention as to the rights 
of corporations to the guaranties of liberty, 
and obviously there is no distinction be- 
tween them. Therefore, the decisions 
which so overwhelmingly settle his conten- 
tion against him, so far as the 14th Amend- 
ment is concerned, leave little chance to 
maintain his contention with respect to the 
-6th Amendment. That is to say, the right 
of a corporation to the ** liberty " guar- 
anteed to every ** person " by the 6th 
Amendment is the same, and no greater, 
than that which is guaranteed by the same 
words in the 14th Amendment. To hold, 
therefore, that it gives state corporations 
the right to engage in interstate commerce 
logically requires the overruling of a long 
line of decisions which have established 
the right of one state to exclude corpora- 
tions of other states. 

The power of Congress to restrict the 
business of state corporations has been 
oxercised, and this power sustained, by the 
Supreme Court in the case of state banks. 
The decision in Veazine Bank vs. Fenno, 
:8 Wall. 538, 19 L. ed. 482, sustained an 



Act of Congress imposing a tax, which was 
really a prohibitive tax, on the circulation 
as money of the notes of state banks. The 
power to coin money, regulate the value 
thereof," etc., was the constitutional basis 
of this power. To drive the notes of state 
banks out of circulation, and, in effect, to 
exclude from the currency of the country 
all paper money except that issued by the 
Federal government, was less obviously and 
less directly conferred by this constitutional 
provision than is the power to exclude state 
corporations from interstate commerce by 
the express constitutional grant of power 
'^to regulate commerce . . . among the 
several states." 

Viewing the question under the analogy 
of this decision as to state banks, and under 
the express decisions on the question of the 
rights of state corporations in other juris- 
dictions, it would seem to be a hopeless 
task to undertake to establish that there is 
a constitutional right of state corporations 
to engage in interstate commerce as a part 
of the-" liberty " guaranteed to persons by 
the Constitution. — Oase and Comment, 



SUPERIOR COURT OPINIONS. 



Monday, March' 12, 1906. 
Per Curiam : 

Farmers' and Merchants' National Bank 
of Winchester V9. Elizabethtown National 
Bank, Appellant. Affirmed. 

By Porter, J.: 

Sensenig vs. Lancaster City, Appellant, 
Affirmed. 

By Orlady, J.: 

Yanko vs. Insurance Co., Appellant, 
Affirmed. 
By Beaver, J.: 

Incorporation of Mountville Borough, 
Affirmed. 
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In re IneoTporation of MonntTille Borongb. 

Bor ought — Incorporation — Petition — 
Withdrawal from—^'^ Freeholders 
Act of April 1, 18S4, P- L., 163. 

The term "freeholder" wUhio the meanlDir 
of the fiecond seotion of the Act of April 1, 1884, 
P. L., 168, relating to the incorporation of bor- 
onghfl ineludee only those haying actual posees- 
•ion of land for life or a greater estate exdad- 
ingthoee having vested remainders. 

There is nothing' in said act which requires 
the petition to set forth the number of free- 
holders residing within the limits of the pro^ 
posed borough, or that it should be sworn to. 
It is sufficient if it sets forth that the petitioners 
«are a majority of the freeholders residing 
within the limits of the " territory to be incor- 
porated. 

Appeal No. 87, October Term, 1905, 
from order of Q. S. of Lancaster Oounty. 
Affirmed. 

The Goart below, Hasslbr, J., dis- 
missed exceptioDB to the proposed incor- 
poratioD [See 22 Law Rbvibw, 118]. 

This appeal was then taken and error 
assigned as follows : 

First. The court erred in refusing to ex- 
clude the names of William Schuster, 
Frank Smith, H. B. Immel, John E. Dirk, 
T. S. Shockers and C. H. Rohrer from 
the number of signers of the petition for 
incorporation — the persons named having 
withdrawn their names before the jurisdic- 
tion of court attached. 

Second. The court erred in holding that 
Henry Schlott, Mrs. Israel Oarber, Grant 
Witmer, Jacob Witmer, Laura Witmer, 
John 6. Mann, Charles Schoff, Mrs. Chris- 
tian Lehman, Mrs. Adam Fisher and Jacob 
Newcomer, tenants of vested remainders, 
in lands in the proposed borough, are not 
freeholders, and, therefore, not to be 
counted in ascertaining the total number 
of freeholders in the limits of said proposed 
boroagh. 



Third. The court erred in not sustaining 
the fourth exception, filed on behalf ot 
John Pennypacker et aZ., which exception 
is as follows: *^The said petition is de- 
fective in that it does not show how many 
freeholders reside within the limits of the 
proposed borough, and there is no affidavit 
or other evidence attached to or accom- 
panying said petition to prove that the per- 
sons whose names are appended constitute 
a majority of such freeholders, nor is there 
any affidavit of the truth of any other 
matter alleged in said petition." 

Fourth. The court erred in entering the 
following decree [quoting it in full] r 
* » * * 

D. McMullen^ for appellants. 

That a majority of the freeholders have 
signed the petition must affirmatively ap- 
pear. 

Taylorport Bor., 21 W. N. C, 688. 

Osborne Bor., 101 Pa., 284. 

McFate's Appeal, 105 Pa., 828. 

Petitioners cannot withdraw after juris- 
diction has attached. 

Flemington Bor., 168 Pa., 628. 

Tullytown Bor., 1 Dist. Rep., 292. 

Old Forge Bor., 12 Super. Ct., 859. 

Quakertown Bor., 8 Grant, 208. 

Here, however, the request to withdraw 
was made before the petition was presented. 

Petitioners were allowed to withdraw 
when the petition was presented in. 

Road in Raphe Twp., 22 Law Rbvibw, 
29. 

The interest of the remainderman is 
greater than that of the life tenant, because 
the inheritance is his, and there is no more 
inconsistence in two persons being free- 
holders of the same lands, where their in- 
terests are divided as to time of enjoyment, 
than there is in two or more being free- 
holders of the same lands where their in- 
terests are divided by tenancy in common. 

The petition should have been verified 
as there was nothing but the mere state- 
ment to show that the petitioners were a 
majority of the freeholders. 

Old Forge Bor., 12 Super. Ct., 859. 

W. U. Hennel and M. JS. MuiMer^ for 
appellee. 
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If petitionern had been allowed to with- 
draw to oust jurisdiction they might have 
done 60 when it was too late to present 
another petition. 

Such withdrawal was properly not aU 
lowed. 

Flemington Bor., 168 Pa., 628. 

Old Forge Bor., 12 Super. Ct., 869. 

Quakertown Bor., 3 Grant, 203. 

Tullytown Bor., 1 Dist. Rep., 292. 

Seizin is the distinctive feature of a 
" freeholder," and remainders are not free- 
hold estates. 

Mitchell on Real Estate & Conveyancing, 
224. 

At common law, an estate of freehold 
is defined by Britton to be possession of 
the soil by a freeman, and St. Germyn 
tells us * that possession of land is called in 
the law of England the frank tenement or 
freehold.' At common law, he who has 
the actual possession of land for life or a 
greater estate is a freeholder." 

Clippingor t;«. Creps, 2 W., 45. 
Such estate, therefore, and no other, 
as requires actual possession of the land, 
is, legally speaking, freehold, which actual 
possession can, by the course of the com- 
mon law, be only given by the ceremony 
called livery of seizin." 

2 Blackstone^s Com., 104. 

Blackstone considers estates with regard 
to their duration or quantity of interest, 
and says : ** Estates, therefore, with re- 
spect to this consideration, may be either 
in possession or in expectancy, and of ex- 

Eectancies there are two sorts : one created 
y the act of parties called a remainder, 
etc." 

2 Blackstone's Com., 163. 
An estate in possession gives a present 
enjoyment." 

Leake's Digest of the law of Prop., 6. 

The petition need not have been verified, 
as the statute did not so require, and h 
set forth what the statute did require. 

March 12, 1906. Opinion by Beaver, J. 

Who is a freeholder within the meaning 
of the second section of the act of April 1, 
1834, P. L., 163, which relates to the in- 
corporation of boroughs? If the answer 

ithis question made by the court below 



is correct, it piwtioany dispoaes of th« 
case. 

A distinction is made between an estate 
of freehold in deed and such an estate in 
law : Freehold in deed it the real posaee- 
sion of land or tenements in fee, fee-tail 
or for life. Freehold in law is the right 
to such tenements before entry." 1 Bout. 
L, D., Rawle's Edition, 698. 

It was absolutely necessary, in order 
that the court could acquire jurisdictioii in 
accordance with the provisions of law, that 
the application for the incorporation of the 
borough should be in writing and signed 
by a majority of the freeholders residing 
within the limits of the proposed borough. 

The application contained the names of 
sixty-nine persons who were alleged to be 
freeholders. Six of these signers recanted 
and asked to have their names withdrawn 
from the application before it was laid 
before the court. Assuming, for the sake 
of argument, that they had a right to do so 
and deducting them from the total number 
of signers, there remained sixty three 
freeholders of the proposed borough asking 
for its incorporation. The largest number 
of freeholders alleged to reside within the 
proposed borough limits was one hundred 
and thirty-five. Eleven of these, as found 
by the court, had vested remainders in 
real estate located within the limits of the 
proposed borough, subject to a life estate 
owned and enjoyed by some other person. 
Deducting the latter from the total nomber 
of alleged freeholders left one hundred and 
twenty-four, of which sixty three are a 
clear majority. If, on the other hand« the 
remaindermen were freeholders within the 
contemplation of the act of '84, «trpra, thej 
would not constitute a majority, and it 
would require the addition of the names of 
those who desired to withdraw from the 
application to make a majority of. the 
whole number. 

In Clippinger v$. Crepe, 2 Watts, 46, in 
which one of the questions involved was 
whether or not the owner of a freehold 
estate encumbered beyond its value, was 
entitled to stay of execution under the pro- 
visions of the 14th section of the act of 
March 20, 1810, without entering bail, 
Mr. Justice Rogers says: At . eomnaon 
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law he who has the actual poaseseion of 
land for lifOf or a greater estate, is a free- 
holder." It is evidently in this sense that 
the term is used in the act under consider- 
ation. He who holds, and not he who will 
hold, the estate is the freeholder. This 
most be so, otherwise if the present holder 
of the estate were opposed to the incorpor- 
ation of a borough, and the remainderman 
who is to hold it in the future were in favor 
of it, the latter might impose upon the 
former his proportion of the costs of incor- 
poration, and the increased taxes and other 
expenses growing out of the same, not only 
without his consent, but in spite of his op- 
position. Surely the legislature did not 
mtend such a result. It is scarcely neces- 
sary to discuss this proposition, however, 
as it appears to be abundantly supported 
by the authorities cited by the Court below 
in its opinion dismissing the exceptions to 
the petition for incorporation. Deducting 
from the whole number of petitioners, 
therefore, the eleven names of the persons 
who have an estate in expectancy, but not 
in actual possession, we have remaining one 
hundred and twenty-four actual freehold- 
ers. Of this number the sixty-three peti- 
tioners who remain of the same mind con- 
stitute a clear majority. The Court, 
therefore, had jurisdiction. This prelim- 
inary question being determined, little re- 
mains to be said, and we need not consider 
whether the six petitioners who desired to 
withdraw their names from the application 
bad a legal right to do so or not. 

The requirements of the petition for in- 
corporation are purely statutory. The peti- 
tion follows the requirements of the act in 
stating that the petitioners are a major- 
ity of the freeholders residing within the 
limits of the " territory to be incorporated. 
There is nothing in the act which requires 
the application to set forth the number of 
freeholders residing within the proposed 
territory nor is there any provision that it 
is to be verified by affidavit. The require- 
ments of the act having been fully complied 
with, we see no merit in the third assign- 
ment of error. 

The fourth assignment is merely a gen- 
eral one relating to the decree, which we 
think was entirely justified under the pro- 



vision of the act of '84, 9upra^ and in the 
exercise of the sound discretion of the 
court. 

The decree of the court below is, there- 
fore, affirmed and the appeal dismissed at 
the cost of the appellants. 



Tanko and Lewitas ts. Standard Fire Ins. 
Oo., Appellants. 

Double in$urance — Pro-rata liability — 
Partnership property — Individual tn- 
terett in. 

Policies of insuraDce covering the individual 
interest of a member of a firm in partnership 
property do not pro-rate with policies covering 
the firm's iDterest in the »ame property. 

Double infiuraDce, which renders the insurers 
liable probata, takea place only where the in- 
sared makes two or more insurances on the 
same subject, the same risk and the same in- 
terest. 

Appeal No. 28 of October Term, 1906, 
from judgment of G. P. of Lancaster 
County. Affirmed. 

The Court below, Hasslbr, J., entered 
judgment for plaintiffs for $939.81 on the 
facts as found by the jury. [See 22 Law 
Rbvibw, 155.] 

The facts appear in the opinion of the 
Court. 

The defendant appealed, assigning for 
error the action of the Court below (1) 
in taking no account of the insurance of 
Tanko's individual two-thirds interest in 
the . property ; (2) in holding that the 
policies which it is claimed should pro-rate, 
only covered the property of Israel Yanko ; 
(3) in entering judgment for the plaintiffs 
for $939.31. 

W, U. Hentelf for appellant. 

The insurance by partners of their part- 
nership property, and the insurance by one 
of the partners of his individual interest in 
the same partnership property are insur- 
ance of the same interest " in the same 
property and should be pro-rated in case 
of loss. 

Otherwise the firm might insure for and 
recover the full value of the property and 
each partner can insure for and recover his 
interest which would permit a recovery 
of double the value of the property. 
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A decedent's property could not be in- 
sared in the name of the estate" and 
also by the heirs and both recover. 

There cannot be two different owner- 
ships of the same property. The plaintiffs 
owned it either as partners or in severalty. 

Under the standard policies and by uni- 
versal practice all companies covering the 
property involved contribute their pro-rata 
proportion of the loss. 

The principal of insurance is indemnity. 
. In Meigs vs. Insurance Co., 205 Pa., 
878, the opinion says: "If there be 
double insurance, either simultaneously or 
by successive policies, in which priority of 
insurance is not provided for, all are insur- 
ers and liable pro-rata. All the policies 
are considered as making but one policy, 
and, therefore, any one insurer who pays 
more than his proportion may claim a con- 
tribution from others who are liable." 

This has application to the present case, 
as well as the Chief Justice's dissenting 
opinion in the same case, in which he says, 
what will scarcely be disputed as a propo- 
sition of law : 

" Double insurance is, or ought to be, 
wherever there are two separate insurers, 
liable for the same loss. The fact that one 
policy covers more property or wider risks 
than the other does not prevent the insur- 
ance being double on subjects covered by 
both." 

The earlier leading case of Sloat vn. 
Royal Ins. Co., 49 Pa., 20, was expressly 
decided upon the ground that " the loss 
exceeded the whole amount of all the poli- 
cies," and that "all the policies if paid will 
not pay the loss sustained by the assured," 
and throughout that case the principles laid 
down by Chief Justice Ivlitchell in Meigs 
vi. Ins. Co., suprdy are recognized and 
affirmed. 

In Muasey vs. Atlas Mut. Ins. Co. (14 
N. Y., 79), where two policies for the 
owners were effected on a vessel which was 
owned by three parties, and subsequently 
two of them insured their interest, which 
was covered by the prior policies, it was 
held that the latter constituted additional 
insurance. In Continen. Ins. Co. vs. Hul- 
man (92 111., 145), where a husband con- 
veyed his property to his wife, upon which 



the two created a mortgage and insured, 
loss payable to the mortgagee, a separate 
policy taken out later by the wife was held 
to create additional insurance within the 
clause. A policy may be issued to each 
joint tenant on his own interest (Franklm 
M. & F. Ins. Co. vs. Drake, 2 B. Mod. 
(Ky.), 47). Where two tenants in com- 
mon had insured, a second policy issued to 
one tenant without mention of any common 
ownership was held other insurance. (Pit- 
ney vs. Glen's Falls Ins. Co., 66 N. Y.,6.) 

Where goods are deposited in a ware- 
house the owner frequently insures, and 
the warehouseman as often also takes out 
a policy on the goods in the warehouse, his 
own or held in trust and commission, or in 
which he may have an interest, etc., in 
which case there will be a double insurance 
and the policies will contribute : Lowell 
Mfg. Co. vs. Safeguard F. Ins. Co., 88 
N. Y., 591; Home Ins. Co. vs. Bait. 
Warehouse Co., 98 U. S., 527; Robbies 
t;«. Firemen's Fund Ins. Co., 16 Blatch., 
122 (S. D. N. Y.). 

Where a party procures a separate policy 
on each individual building, and then takes 
out a policy generally including all the 
buildings, it has been held that a double 
insurance is created : Madison Ins. Co. vi. 
Fellowes, 1 Dis. (Oh.), 217. 

Policies were taken out by the Baltimore 
Warehouse Company in its name upon cot- 
ton stored by factor, who had obtained 
other insurance covering the same property 
in other companies in his name, loss being 
made payable to the Warehouse Companj 
to secure advances. Held, double policies, 
and the company issuing them bound to 
contribute their respective proportions ol 
the loss. Hough People's Ins. Co., 
86 Md., 898; s. p. Home Ins. Co. vs. 
Baltimore Warehouse Co., 3 Otto, 527 
(TJ. S.); Bobbins vs. Firemen's Fund Ins, 
Co., 16 Blatch., 122 (U. S. Cir.). 

John E. Malone and Harvey B. Lutz. 
for appellees. 

" Every interest in property or in rela- 
tion thereto, or liability in respect thereof 
of such a nature that a contemplated peri 
might directly damnify the insured, is ai 
insurable interest." 
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Richards on Insaranoe, page 88, seo. 26. 

The same person may have different in- 
sorable interests in the same property and 
different persons may have separate insur- 
able interests in the same property. 

If a partner insures his interest and the 
firm insures the partnership interest both 
ean recover. 

There may be two ownerships of the 
same property. There may be a legal or 
an equitable ownership. But this is a 
question of insurable interest. The in- 
terests being different, there could be no 
pro-rating, and the case would not be gov- 
erned by Sloat v$. Royal Ins. Co., 49 
Pa., 14, which was followed by 

Royal Ins. Go. vs. RoedeU 78 Pa., 17. 

Clark V9. Western Ass. Co., 146 Pa., 
561. 

Lumbermen's Exchange v$. Am. Cent. 
Ins. Co., 188 Pa., 866. 

Meigs v$. Insurance Co. of N. A., 205 
Pa., 878. 

There could have been no recovery by 
either Yanko alone or by Yanko &; Lewi- 
tas on the policy of the other and therefore 
there should be no pro-rating. If they do 
pro-rate moreover Yankees insurance would 
be an injury to Lewitas. 

A policy of insurance is a special con- 
tract and covers no other interest than the 
one set forth in the contract. The con- 
tract of fire insurance is one of indemnity, 
personal t^ the insured, and does not ex- 
tend to another person or %ntere$t without 
language in or on the policy consenting to 
the same, or covered or included in the de- 
scription of the insured or the property." 

Insurance as a Valid Contract, Clement, 
page 17. 

If one partner or part owner of property 
held in common insure in his own name 
only, the policy will cover his individual 
interest and no more. 

Peoria Insurance Co. v$. Hall, 12 Mich., 
204. 

Forney v$. Insurance Co., 8 Mete., 848. 

Pearson v$. Lord« 6 Mass., 81. 

March 12, 1906. Opinion by Orladt, J. 

The plaintiffs were partners, Yanko hav- 
ing a two-thirds, and Lewitas a one- third 
interest in the stock of merchandise and 
fixturesi and^ as partners, they insured 



the partnership property in the defendant 
company. Yanko insured his interest in 
the same property in three other companies. 
While all the policies were in force the 
property was partially damaged by fire. 
An appraisement was entered into by the 
parties and the undisputed facts are, that 
the total cash value of the stock and fix- 
tures was $4,090,58 the total loss and dam- 
age was $2,087.72. The partnership pol- 
icy was for $1,500. The individual insur- 
ance of Yanko's two-thirds interest was 
as follows : Home Insurance Company, 
$1,250; Teutonia Insurance Company, 
$1,250; Fireman's Insurance Company, 
$1,500; total, $4,000. Yanko brought 
suit against the three named companies in 
which his individual interest iras insured, 
and recovered against the Home Insurance 
Co., $229.10, the Teutonia Ins. Co., 
$229.10 and the Fireman's Ins; Co., 
$274.92, aggregrating $788.12. In each of 
these three suits the only ^^other insurance" 
with which these policies pro-rated, under 
their terms, was the other two policies in- 
suring his individual interest. 

In the $1,500 policy in this suit there is 
an eighty per cent, clause which, the plain- 
tiff concedes, limits his right to recover but 
$989.81, for which amount the court be- 
low entered judgment on the verdict in fa- 
vor of the plaintiff. In the opinion filed by 
the trial judge it was held, that no account 
is to be taken of the insurance of Yanko's 
individual two-thirds interest in the pro- 
perty, and that the defendant company 
was not entitled to have the policy in suit 
pro- rate the loss with the three other com- 
panies. This conclusion was reached in ad- 
hering'*to the decisions in Meigs v$. Insur- 
ance Co., 205 Pa., 878, in which it is held 
that, Double insurance takes place when 
the assured makes two or more insurances 
on the same subject, the same risk, and the 
same interest." In the present action the 
policy covers, not the individual interest of 
Yanko, but the interest of the partnership 
of Yanko and Lewitas. The subject, the 
risk and the interest are, therefore, not 
the same. The other policies cover an in- 
terest which this one does not. The recov- 
ery in the three actions brought on Yanko's 
individual policies ($788.12) added to the 
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unoiiDt of the jodfi^nt in this oate 
($989.31) U $864.79 inside the amount 
agreed upon ($2,087.22) as the total loss 
and damage fixed bj the appraisement. As 
stated by Chief J ustice Mirohell in his dis 
senting opinion in the Meigs case, ^*It 
most be admitted frankly that there is 
some difficulty in the lanfi^uage of the an- 
thorities in this state. " We are concluded 
by the decision of the court in that case, 
and in following it, we affirm the judgment. 



O. C. OP LANCASTEB COUNTY. 

EiUta of Geo. F. Wagner, dec'd. 

Win$ — CouHruction — " Statutory 
dower.** 

Under a will directing the testator's real es- 
tate to be sold, and bequeathing out of the 
''proeeeds arising tberelrom " to bin widow 
''her statutory dower in the real estate/' one- 
third of the proceeds of tlie real entate should 
be awarded to a trustee for the widow during 
her life. 

November Term, 1905. No. 88. 
Exceptions to accounts. 
Adjudication. 

Henry Carpenter ^ for exceptions. 
leaac R. Herr^ for accountant. 

March 15, 1906. Opinion by Smith, 
P. J. 

George F. Wagner died testate on the 
6th day of March, 1904. The material 
parts of his will are as follows : 

Second, I authorise and empower my 
executor to sell my real and personal 
estate, at public or private sale, and to 
give a good and lawful deed or deeds to 
the purchaser or purchasers. And the 
proceeds arising therefrom I give and be- 
queath as follows : To my wife Matilda her 
statutory dower in the real estate. 

**To my son John one-third share of said 
proceeds, to my son George a one third 
share of said proceeds, and to my son Wil- 
liam a one-third share of said proceeds, 



one thousand dollars of said William's share 
I give in trust to my executor to invest in 
first mortgage security at 5 per cent, in- 
terest ; the interest of which is to be paid 
annually to my son William, and the prin. 
cipal at the death of my son William to hit 
heirs and legal representatives.'' 

It will be seen that the testator author- 
ized his executor to sell his real estate, 
and then out of the proceeds arising 
therefrom " bequeathed to his wife Ma- 
tilda her statutory dower in the real estate" 
— an absolutely incoherent proposition. 
This is followed by one no less inconsist- 
ant, where he gives the proceeds of the 
real estate in equal shares to his three sons. 
The only way in which the widow could 
have enjoyed her statutory privileges 
would have been for her to have refused to 
accept under the will. It can not be in- 
ferred that this was contemplated by the 
testator. By the bequest of ^ statutory 
dower in the real estate" out of the pro- 
ceeds of the real estate, he evidently in- 
tended a legacy which would be equivalent 
to the statutory provisions for a widow in 
the case of an intestacy. We, therefore, 
will award to a trustee to be appointed 
one- third of the balance, all of which is 
proceeds of real estate, to invest the same 
and pay the interest accruing therefrom to 
Matilda Wagner during her life, and, after 
her death, to pay the principal to those 
legally entitled to it. 

It manifestly was not the intention of 
the testator to give the proceeds '* of the 
real estate, which is his entire entate, to his 
three sons, as his words might imply. It 
was to provide first for his widow and then 
to distribute the balance among them in the 
manner indicated. 

The exceptions filed to the first account, 
exhibited November 18, 1905, have been 
satisfactorily answered by the second ac- 
count, filed January 22, 1906, and the 
exceptions to this account have been com- 
promised by accountant consenting to have 
paid out of his share to exceptant a sum 
equal to five per cent, on the balance re- 
maining unadvanced on account of except- 
ant's share. 

John W. Wagner, against whom there 
appeared ancient book accounts and notes, 
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wu called by toooimtmt to espUn Umn, 
which he did to their extinction. 

It is admitted that the real estate sold 
for $2078.88 more than that with which 
the accountant has charged himself, and, 
therefore, with that amount must he be sur- 
charged. 

[Distribution was decreed accordingly]. 



FsceiUe Entrj of House by Offleer Without 
Warrant. 

The extent to which the law will permit 
the breaking into of houses bj police offi- 
eers without a warrant has always been 
closely restricted. So far as execution of 
etfil process was concerned, a man's dwell- 
ing was literally his castle, and no one 
might enter against his will. The immun- 
ity thus conferred, however, was restricted 
to the members of the household and per- 
manent lodgers, and did not extend to 
strangers and visitors within the house 
(Foster's Crown Laws, 820 ; Oystead vs. 
Shed, 1816, 18, Mass. 620). In criminal 
process the inviolacy of the dwelling was 
forced to give way before those in posses- 
sion of the ^'King's Keys," under certain 
well-defined conditions. An officer with- 
out a warrant, or even a private person, 
was justified in breaking down doors while 
in pursuit of one known to have commited 
ft treason or a felony or to have given a 
dangerous wound. And so an officer 
might enter in case of felony or where an 
affray or breach of the peace is made in the 
view or hearing of an officer, or where one, 
arrested for any cause, afterward escapes 
and takes refuge in a house (2 Hawkins 
P. C, c. 14 ; 2 Hale P. C, 92). 

With these exceptions the general rule 
was that no one might break in doors 
without a warrant issued by a justice of 
the peace upon probable cause and sup- 

Srted by oath (2 Bums Justice, 848 : 2 
lie P. C, 88, 96 ; McLenon v: Kich- 
ardson, Mass., 1860, 16 Gray 74). The 
power of an officer armed with a proper 
warrant was in turn limited by establishing 
certain prerequisites that had to be ob- 



served before a ianSti^ wiry «oo1d hb 
made, viz., demand of entrance and refusal 
(Samayne's Case, 1604, 6 Go. Rep , 91 ; 
but see Hawkins V9. Gommonwealth, Ky. 
1864, 14 B. Monroe, 896); disclosure of 
the contents of the warrant (2 Hale P. G., 
116 ; Drennon vs. People, etc., 1882, 10 
Mich., 169); some proof of the officer be* 
ing such (State vs. Green, 1877, 66 Mo., 
681); and in case of an unknown officer 
production of the warrant (2 Hawkins P* 
C., chap. 18, sec. 28 ; State vs. Gurtis, 
G., 1789, n Haywood, 471). Where 
the object of the entry was to effect the ar- 
rest of one under probable suspicion 
merely or to search for stolen goods or for 
evidence of crime there was no authority 
for an officer breaking in without a warrant 
Nor in this respect would a general war- 
rant to search for felons or for stolen goods 
afford any protection to the officer (2 Hale 
P. C., 114 ; Chitty Grim. Law 28, 66-7). 
Although general search warrants were 
employed in England for a time, they were 
very generally discredited and received 
their death-blow by act of Parliament after 
the decision of Money vs. Leach (1766, 11 
State Trials, 307, 821 ; 1 Ghitty Grim. 
Law, 66; 2 Burns Justice, 848). In this 
country they are prohibited by the fourth 
amendment to the federal constitution and 
by special provisions in many of the State 
constitutions. 

In a recent case in Now York where 
an injunction was asked against the police 
commissioner, it was sought to justify the 
breaking into and wrecking of a club-house 
on suspicion that gambling was going on 
therein, by citing section 816 of the city 
charter, which empowered the police ^* to 
carefully inspect and observe * * * all 
licensed places and gambling houses * * 
and repressor restrain all unlawful and dis- 
orderly conduct or practices therein." The 
court held that this did not confer a right 
to enter by force without a warrant. The 
right of inspection conferred must be exer- 
cised peaceably and will not justify a break* 
ing in of doors upon mere suspicion. In 
this respect section 818 of the charter pur- 
porting to empower the police to enter 
without a warrant upon the written report 
of two householders that there b good 
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ground for believing it to be a gambling 
house, is contrary to the Bill of Rights 
and void (Phelps vi. McAdoo, 1905, 94 
N. Y. Supp., 266). An officer cannot at 
his pleasure enter and inspect a private 
house even though it be under suspicion as 
a disorderly house (People vs. Glennon, 
1906, 176 N. T., 46), and in the case of 
licensed places the right to forciblj enter 
is limited to cases of misdemeanors com- 
mitted in his presence and felonies. — 
Columbian Law Review. 



0. C. ADJUDICATIONS. 

By JuDGB Smith. 

March 19, 1906. 

Allen H. Eshleman, Mount Joy. 

Jane G. McClnre, Bart. 

Susan G. Martin, E. Hempfield. 

Aaron M. Martin, B. Earl. 

U. H. Striokler, Mount joy. 

March 22, 1906. 

Gonrad Mertz, city, $2,471.96. 

John L. Breneman, Mount Joy borough, 
$16,684.66. 

Jacob L. Garber, East Hempfield, $6, 
879.^8. 

Samuel S. Royer, Mount Joy borough, 
$68.66. 

Catharine Matbiot, East Hempfield, $4.- 
081.64. 

Sarah A. Rea, Sadsbury, $1,141.07. 

Mary Beinbauer, Conoy, $1,006.91. 

Michael S. Kreider, Pequea, $927.24. 

Harriet Hogendobler, Mount Joy bor- 
ough, $989.77. 

Rachel S. Smith, Drumore, $4,676.89. 

Thursday, March 29, 1906. 

Sam'l Messner, Ephrata Twp.,$1712 90. 

Hiram L. Detwiler, W, Hempfield, 
$786.94. 



C. P. AND Q. S. OPINIONS. 

Saturday, March 81, 1906. 
By Judge Landis : 

G. G. Engle, now to the use of Ghas. 6. 
Baker v$. William F. Finny. Rule to 
open judgment discharged upon condition 
tbat certain credits be made. 



Ghas. J. O'Gonner v$. William Fry- 
singer, supervisor of East Donegal town* 
ship. Certiorari. Exception sustained 
and proceedings of justice set aside. 

The National Bank, of Oxford The 
School District of Golerain township. Rale 
to show cause why a new trial should not 
be granted made absolute. 

David G. Yost, by his next friend, Noah 
Tost v$. William Yost and Annie M. 
Greenly. Certiorari. Exception sus- 
tained and judgment of alderman set aside. 

The Gommonwealth of Pennsylvania ex 
rel. J. W. Brown, Esq., District Attorney 
of the county of Lancaster ve. John Y. 
Wise. Quo warranto. Judgment en- 
tered in favor of the respondent. 

Daniel F. Deal ve. Safe Harbor Match 
Gompany. Rule to stay execution dis- 
charged. 

Harvey Becker vs. Elam Weaver. Ckr- 
tiorari. Exception sustained and proceed- 
ings of justice set aside. 

Samuel L. Liphart ve. Pennaylvania 
Railroad Gompany. Rule for new trial. 
Judgment non (Aetante veredicto. Rule 
for judgment non obetante veredicto is 
discharged. Rule for new trial made ab- 
solute unless verdict is reduced to $200. 

George S. Hartman v$. Pennsylvania 
Railroad Gompany. Rule for a new trial 
made absolute unless plaintiff will remit all 
over $16,000 within ten days. 

Walter I. Pennock et al. v$. Octoraro 
Water Gompany. Petition for an iaananee 
of an assiie of nuisance refused and rule 
discharged. 

Adam P. Gable v$. The Union Tailoring 
Gompany. Rule for a new trial made ab- 
solute unless plaintiff remits within ten 
days all above $81.18. 

Gommonwealth ve. Wm. P. Chubbs. 
Motion to quash indictment denied. ' 

Gommonwealth v$. Elsie G. Bomberger. 
Rule for a new trial discharged. 

In re election in Little Britain town- 
ship relative to road tax. Petition to have 
ballot box opened and certain ballots 
counted dismissed. 

Walter I. Pennock et al. v$. The Octo- 
rare Water Gompany. Writ of nuisance 
disallowed. 
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Levi 8eii86Biff Oity of Lancaster, 
Appellant. 

Vacation of $treet before actual opening 
— Damageu — tW« and expenses — 
A€t% of April 18, 187S, P. L., 811, 
and May 16 y 1891, Sec. 7, P. L., 78. 

The City of LanoaDter under the tpeoial Act 
of April 18, 1878, laid out a utreet over plain- 
tiir*8 laod. Viewers wero appointed to aKsess 
damages, and froo) their report plaintiff ap- 
pealed to Common Pleas. Thirteen years after- 
ward the city passed an ordinance vacating the 
street, but did not a^k a discontinuance of the 
legal pnieeedings, and subsequently joined with 
the plaintiff in framing an isHue, pleading **not 
guHty" thereto. On the trial the court below 
directed a verdict for the defendant on the 
ground that there could be no recovery becauKe 
(1) the land was never taken, and (2) the street 
was rc|(ularly vacated before the issue was 
granted. At the same time the court ordered 
that the defendants pay all costs and expenses 
incurred by the plaintiff in thin suit. A new 
trial was subsequently refuKcd. On appeal 
from confirmation of the report of an examiner 
appointed to report the law and facts, fixing 
the plaintiff's costs and expenses at 6. 

EM, Thai the Act of May 16 1891, had no 
application to this case, that under the genei*al 
law prior thereto the court could have ordered 
a discontinuance of the proceedings on proper 
and adequate terms, aud while the oouit may 
not have been right iu giving binding instruc- 
tions for the defendant, on the merits of the 
case, waiving technical difficulties, the plaintiff 
was entitled to hiM costs and expenses, and the 
appeal should be dismissed. 

Appeal No. 76 of October Term, 1905, 
from opinioD and order of C. P. of Lancas- 
ter countj, overruling the exceptions to 
the examiner's report. AflSrmed. 

A street was adopted on the city plan 
tbroogh land of plaintiff and receivers 
assessed damages to him in 1885 from 
which he appealed. In 1898 the city by 
ordinance changed the plan and vacated 
the proposed street. An issue to Com- 
mon Pleas was subsequently framed on the 
appeal, the defendant plead not guilty " 



and on the trial before Landis, P. J., the 
Court give binding instructions to the de- 
fendant on the ground that there could be 
no recovery because (1) the land was 
never taken and (2) the street was regu- 
larly vacated before the issue was granted. 

After the verdict the Court made the 
following order : ** Mr. Clerk, you can 
take the verdict and enter the order of the 
Court, that the defendant pay all costs and 
expenses incurred by the plaintiff in this 
suit." 

No judgment was entered on the verdict. 

A rule for a new trial was argued and 
discharged. 

An examiner was appointed who reported 
the costs and expenses for which the city 
was liable amounting to $517, which the 
court reduced to $367.05. [See 21 Law 
Review, 121.] 

The defendant then took this appeal, as- 
signing for error (1-11) the action of the 
court in dismissing the exceptions to the 
allowance by the exaoriher in his report of 
the witness fees, cost of serving subpoena, 
draft, counsel fee and office costs, and al- 
lowing the same to the extent of $367.05. 

(7. E. Montgomery and E. M. Oilherty 
City Solicitor, for appellant. 

The street was never taken by the city 
nor opened. The issue was granted three 
months after the ordinance was passed 
vacating the street and over thirteen years 
after the appeal had been taken without 
further action. The ordinance was duly 
recorded and this was notice to the plaintiff. 

This case is not affected by the Act of 
May 16, 1891, as it was pending when the 
act was passed. 

The defendant recovered the verdict on 
a question of law. Plaintiff's costs, there* 
fore, could not follow the verdict, but he 
would be liable on the other hand to pay 
defendant's costs, and further, in no case 
known to appellant, where a verdict is ren- 
dered for defendant has he been ordered 
to pay counsel fees, costs and expenses of 
plaintiff. 

In Myers vs. South Bethlehem, 149 
Pa., 85, it waB held that it is too late, after 
judgment in Common Pleas on an appeal 
from an award of viewers, for the munici- 
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pality to discontinne the proceedings bj 
vacating the street by ordinance. 

In Moravian Seininnrj vn. Bethlehem 
Boro. 153 Pa. 683, it is held that where a 
verdict has been rendered against a muni- 
cipality, and judgment irregularly and 
improperly entered and a rule for a new 
trial obtained within the time allowed by 
the rules oF Court, that the municipality 
can, through the Court, prior to the entry 
of judgment hut not thereafter, discontinue 
the case by repealing the ordinance and 
Tacatrng the street and paying all costs. 

But in the present case there was no 
final judgment. If the city was in fault 
in failing to aftk for a dipcontinuence of the 
proceedings the plaintiff was also at fault 
in disregarding the ordinance, and pressing 
an appeal after allowing it to be dormant 
for thirteen years. 

The verdict was simply for defendant. 
The order of court was no part thereof. 

Part of the counsel fee claimed was for 
services in Quarter Sessions prior to the 
appeal. The order of the court that the 
defendant pay all the costs and expenses of 

this suit " meant only those incurred in 
Common Pleas. The proceediogs in Com- 
mon Pleas were de novo. 

The liquidation and payment of damages 
is not a prerequisite to a legal vacation of 
a street conveyed to a city. 

Morris v$. 'Philadelphia, 199 Pa., 867. 

W. U. Hemel^ for appellee. 

No issue was asked for by plaintiff for 
so lone a period because no damages were 
payable under the Act of 1873, until the 
street was actually opened. When the 
street was vacated after putting him to the 
inconvenience of holding the threatened 
opening over his head, for twenty-one 
years and interfering with his enjoyment 
of big property he had the issue framed to 
determine liis damages. The court held (1 ) 
that plaintiff was not entitled to recover for 
the taking, because the land had never 
been taken; (2) that he could not recover 
damages for injury suffered by the vaca 
tion ; but that (3) under the authority of 
Myers v$. South Bethlehpm, 149 Pa., 85, 
and Moravian Seminary, 153 Pa., 583, 
before the defendant City could have the 



advantage of the judgment in its favor« it 
must pay the costs in which its action bad 
involved the plaintiff. 

The Act of May 16, 1891, does not 
apply to proceedings pending at its pas- 
sage 

Moravian Seminary vt. Bethlehem, 158 
Pa., 588. 

Before judgment in favor of the plain- 
tiff, municipal corporations, on the general 
principles of the law in force prior to the 
Act of 1891, might be permitted to recede 
and discontinue condemnation proceed- 
ings." 

Moravian Seminary v$. Bethlehem, 158 
Pa., 588. 

Myers V9. South Bethlehem, 149 Pa., 
85. 

The city took part in the framing of the 
issue, and set up the defense on the trial 
that it had abandoned the proposed street. 
Then only did the actual ^Miscontinnaiice 
take place. It was before judgment," 
and while the right to do so could not be 
disputed, it was properly granted on con- 
dition and on proper and adequate 
terms." 

The city should pay costs and expenses 
when it discontinues. 

Elliot on Uoads and Street, 209. 

Uhler v$. Cowen, 199 Pa., 816. 

There was justice and ample legal an- 
thority for the court b«'Iow to make the 
order as to costs as an equitable adjust- 
ment " under the inherAnt powers of the 
court." The defendant could have discon- 
tinued the proceedings at any time, and 
was always liable for costs up to the time 
of the discontinuance. 

The city solicitor agreed before the ex- 
aminer to pay the portion of the attorneys' 
fees incurred in Quarter Sessions, provi ded 
it was determined that the city was liable 
to pay for the services. 

Attorneys* fees are clearly part of "all 
costs and expenses " as allowed. 

This appeal was from the opinion and 
order " affirmirg the master*8 report, and 
not from the court's order conditioning the 
verdict. It was therefore not taken in 
time. 

Act of May 19» 1897, P. L., 68. 
March 12,1906. Opinion by PoBTia, J. 
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The City of Lancaster, acting through 
its officers and under the authority of the 
special act of assembly approved April 18, 
1878, P. L., 811, laid out a street over 
the lands of the plaintiff. The plan was 
duly approved and viewers appointed by 
the court of quarter sessions, in accordance 
with the provisions of the local statute; the 
report of viewers was filed in the court of 
quarter sessions, the plaintiff appealed and 
demanded a jury trial, and that appeal was 
filed in the Court of Common Pleas prior 
to the approval of the act of May 16, 1891, 
P. L., 78. The act of 1878 provided for 
the appointment of viewers and the ascer- 
tainment of damages upon the approval of 
the plan by the Court of Quarter Sessions, 
the damages to be paid by the city of Lan- 
caster and the county of Lancaster, in the 
manner and in the proportions directed by 
existing laws, but that the damages should 
not become payable until the street had 
been ordered to be opened. There is no 
dispute that the plaintiff was required to 
present his claim for damages to the view- 
ers, and it is conceded that if he was dis- 
satisfied with the report of viewers, his 
remedy was by an appeal and a jury trial 
upon the question in the Common Pleas. 
While the appeal was pending in the Com 
ODon Pleas the ciry passed an ordinance 
vacating the street, but took no steps to 
bring that ordinance upon the record of the 
legal proceedings in which it had involved 
the plaintiff and has never asked leave to 
discontinue those proceedings. The city, 
on the contrary, subsequentfy joined in 
framing an issue in the appeal of the plain- 
tiff and in answer to the statement of the 
plaintiff filed in that appeal entered the 
general plea of not guilty, without attempt- 
ing to set up the ordinance vacating the 
street. Upon the trial of the issue the 
city offered in evidence the ordinance va- 
cating the street, and the court thereupon 
directed the jury to render a verdict in i 
favor of the defendant, and the court at 
the same time made an order that the 
defendant pay all costs and expenses in- 
curred by the plaintiff in this suit." The 
plaintiff, on the second day after the ver- 
dict, filed reasons and obtained a rule tu 
show cause why a new trial should not be 



allowed, and no judgment has ever been 
entered on the verdict. The court sub- 
sequently appointed a master to take testi- 
mony and report the facts as to the costs 
and expenses by the plaintiff in the con- 
demnation proceedings. Exceptions were 
filed to the report of the master, and after 
filing an opinion, which fully satisfies us 
that the conclusion at which he arrived was 
correct and the allowance made reasonable, 
the court below fixed the amount of the 
costs and expenses for which the plaintiff 
was entitled to be reimbursed at $367.05. 
The city contends that because the ordi- 
nance vacating the street was passed before 
the issue was finally tried the plaintiff is 
not entitled to recover any amount what- 
ever for costs and expenses ; that he could 
recover nothing for the costs and expenses 
incurred in the proceedings in the quarter 
sessions, for they were not incurred in this 
suit, and that he can recover nothing for 
the costs and expenses in the common 
pleas, for the street had been vacated 
before the issue was tried. 

Had there been a final judgment in the 
proceeding in the Common Pleas before 
the Court made the order directing that 
the city pay the costs and expenses in- 
curred by the plaintiff in the proceeding, 
that judgment would have been conclusive 
of the whole matter; Myers et al, vs. 
South Bethlehem, 149 Pa., 85. No judg- 
ment has however been entered on this 
verdict, and the question remains open. 
The power of the Court to authorize the 
discontinuance of the proceeding depends 
on the law as it stood prior to the passage 
of the Act of May 16, 1891, sec. 7, P. L., 
78. That statute has no application, and 
under the general law in force prior to its 
passage the Court had power to authorize 
a discontinuance of the proceedings, on 
proper and adequate terms; the pavment of 
all the costs and expenses to which the 
I plaintiff has been subjected by reason of 
said condemnation proceedings ; Moravian 
Seminary vs. Bethlehem, 153 Pa., 588; 
Uhler vs. Cowen, 199 Pa., 316. We do 
not say that the action of the court in 
giving binding instructions in favor of the 
defendent was correct, for this plaintiff had 
a right to recover the costs and expenses 
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to which he had been pat, but those in- 
structions did this appellant no harm. 
The case has been argued here on \i» 
merits, and the learned counsel representing 
the appellant, without insisting upon tech 
nical difficulties arising from the state ot 
the record, has fairly presented the ques- 
tion ; '* Was the city legally liable for the 
costs and expenses incurred by the plain«- 
tiff?" That the city was so liable for the 
costs and expenses incurred in the condem. 
nation proceedings, in the court of quarter 
sessions as well as in the court of common 
pleas, has been definitely ruled in the case 
of Huckestein vg. Allegheny City, 16^ 
Pa., 867. That case grew out of an 
ordinance of the city changing the grade 
of a street which had no existence, and it 
was held that the ineffective attempt of the 
city to change the grade did not give the 
plaintiff a right to recover damages as if 
for an actual injury to his land. That 
case like this had passed from the quarter 
sessions by appeal into the common pleas. 
There was a verdict in favor of the plaintiff 
in the court below and the Supreme Court 
reversed the judgment, making this order, 
"The record is remitted that the court 
may fix an allowance for counsel fees for 
the plaintiff and tax the costs. If these 
are paid no venire facias de novo will be 
awarded. If not paid, application can be 
to us for such a writ." This clearly 
recognizes the right of the plaintiflT, 
when the municipality has instituted a 
proceeding for the condemnation of his 
property which involves him in cost and 
expense, to have the amount of such 
cost and expense determined in that issue, 
although the municipality may have blun- 
dered in instituting the proceeding without 
having enacted the ordinances necessary to 
make it effective. Just as in the case of 
the Moravian Seminary vs: Bethlehem, 
above cited, it was held that the munici- 
pality was liable for the costs and expenses 
incurred by plaintiff in the litigation into 
which it had drawn him, although the pub- 
lic improvement was abandoned before a 
final judgment was entered in the condem- 
nation proceeding In the case last cited 
the plaintiff had recovered a verdict against 
the municipality for the amount of the 



damages which would have resulted to the 
property in case the improvement had been 
completed, but no valid judgment had been 
entered on that verdict. The Supreme 
Court made that verdict the instrument for 
compelling the municipality to pay the 
costs and expenses incurred by the plain- 
tiff, in case the amount allowed for costs 
and expenses was not paid, the plaintiff 
was to have leave to enter a judgment 
upon the verdict. The pending proceeding 
in Huckestein v$. Allegheny City, was 
used as the means of compelling compli- 
ance by the municipality with the order to 
pay the costs and expenses incurred by the 
plaintiff, in case they were not paid a 
venire fadaM de novo was to be awarded, 
in which event the amount of the expenses 
would have been ascertained by the jary. 
There may in the present case be some 
difficulty in the way of enforcing the order 
for the jury under the instructions of the 
court, rendered a verdict in favor of the 
defendant, the remedy in such case, if the 
municipality fails to comply with the order, 
would seem to be for the court below to 
grant a new trial, if the record is in such 
condition as to permit of the exercise of 
that power, otherwise the only course open 
to the plaintiff would be to appeal from 
the judgment entered upon the verdict. 

The appeal is dismissed at the costs of 
the appellant. 



C. p. OF LANCASTER COUNTY. 
Oommonwealth vs. Wise. 

Minority count y commissioner — Failun 
to qualify — Casual vacancy — Constv 
tutton^ Art. Sees, i, S and 7. 

Where a duly elected minority party coant] 
commiHsloiier refuMee to qualiry aud resigns, bii 
predeoesMor in office in entitled to bold ovei 
until tlie next gf neral election, and the cour 
cannot appoint a suocesaor. 

Huoh rDKiKoation does ont confttitntea "caraa 
vacancy wit liiii the meaning of 8eoii(»n 7, Arti 
cle 14, of the Constitution, whicli ocoumoDly 
reastm of dt*aih, removal, rt^ai^DHtion or otbei 
cauHe during the term. There Ik no exiitting tern 
where the person elected fails to qualify. Tb< 
office iH not. vacant so long aa the law aapplie 
an inoumbeot capable of acting. 
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The faot that 'there are three connty commls- 
gioners doen not diBtinffuiBb this case from 
those Iq which there Is out one incumbent in 
the office. 

The Constitution recognizes minority re pre- 
sentation in the office of comroiKAiouer, and the 
minority party commiHAiouer must be consid- 
ered as the snvoei^sor of the previous minority 
party commissioner. 

Traet Book No. 20, page 48. 

Quo warranto. 

W. U. Hen$el, for plaintiff. 

John E. Malone^ contTh. 

March 81, 1906. Opinion by Landis, 
P. J. 

At the general election held in Novem 
ber, 1902, the above-named defendant was 
doly elected county commis&ioner of Lan- 
caster county, he being the minority or 
Democratic candidate for that office. He 
was commissioned as county commissioner, 
and afterwards, having been duly quali6ed, 
entered upon his duties of his office on the 
first Monday in January, 1908. His 
commission was for three years from that 
date, and until his successor should be 
duly qualified, if he should so long behave 
himself well.'* 

At the general election held in Novem- 
ber, 190.5, Edward D. Reilly was the 
Democratic candidate for county comroirt- 
sioner. He received the third highest 
vote, and, as a consequence, was entitled 
to be commissioned as minority county 
commissioner for a term of three years 
from the first Monday in January, 1906. 
He, however, refused to take the oath of 
office, declaring that he could not consci- 
entiously do so, and filed in this court a 
resignation of the said office. Therefore, 
the defendant continued, after the first 
Monday in January, 1906, to act as a 
county commissioner, and he has, from that 
time to the present, bf^en performing his 
dudes as such. It is claimed, on the part 
of the commonwealth, that he is illegally 
continuing in the said office, and that he 
should be ousted and removed therefrom, 
and this is the question which now pre- 
sents itself before the Court. 

Section I, of Article 14, of the Consti- 
tutionof lb74 provides that county offi- 
cers shall consist of sheriffs, coroners, 



prothonotaries, registers of wills, recorders 
of deeds, commissioners, treasurers, sur- 
veyors, auditors or controllers, clerks of the 
courts, district attorneys and such other as 
may from time to time be established by 
law." Section 2 declares that county 
officers shall be elected at the general 
elections and shall hold their offices for the 
term of three years, beginning on the first 
Monday of January next after their elec- 
tion, and until their successors shall be 
duly qualified. Section 7 provides that 

three county commissioners . . . shall 
be elected in each county where such 
officers are chosen, in the year one thous- 
and eight hundred and seventy-five, and 
every third year thereafter. . . . Any 
casual vacancy in the office of county 
commissioner . . . shall be filled, by the 
Court of Common Pleas of the county in 
which such vacancy shall occur, by the 
appointment of an elector of the proper 
county who shall have voted for the com- 
missioner . . . whose place is to be filled." 
It is claimed by the relator that the resigna- 
tion of Mr. Reilly caused a casual vacancy 
in the office, which the Court, under the 
last recited section of the Constitution, 
should fill. 

In Commonwealth vs. Hanley, 9 Pa., 
5l€^, which was under the old Constitution 
and its amendments, similar, however, in 
purport, to the present Constitution, it was 
decided that the death of a person elected 
to fill the office of clerk of the Orphans' 
Court before he had qualified himself ac- 
cording to law did not create a vacancy, 
but that the incumbent, who was author- 
ized to hold the office until his successor 
should be qualified, held over. 

In Commonwealth ex rel. Folwell vs. 
Barrett, 37 Leg. Int., 17 (affirming the 
same case reported in 8 Luzerne Legal 
Rfgister, >S1), it was held that a prothono- 
tary elected and commissioned for three 
years from the first Monday in January, 
1876, and until his successor should be 
duly qualified, if he should so long be- 
have himself well, continued over, where, 
at the election in 1878, there was a tie 
vote between the candidates contesting for 
the office as his successor, and that the 
office was not vacant. In Commonwealth 
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vs. King, 85 Pa., 108, it appeared that the 
sheriff of McKean county had died on the 
14th of October, 1876, in the last year of 
his term, and, thereupon, the Governor 
appointed the relator in that case to fill the 
vacancy. The respondent was elected 
sheriff for the term of three years at the 
regular triennial election in November fol- 
lowing, and it was held that the appointee 
of the Governor was only entitled to the 
office from the time appointed until the be- 
ginning of the next regular term in Janu- 
ary, 1876. 

In in re sheriff of Allegheny county, 12 
Dist. Rep., 166, 28 C. C. B., 90, it ap- 
peared that the person elected sheriff of 
the county of Schuylkill died before he 
had qualified himself according to law. It 
was concluded by Attorney-General Elk- 
ins that no vacancy was created thereby, 
but that the incumbent was authorized to 
hold over until his successor should be 
qualified, and in Bechtel rs. Farquhar, 21 
C G. R., 680, in the same county, where 
the person elected district attorney re- 
signed before taking the oath of office, 
which is somewhat similar to the facts pre- 
sented in this case, it was determined by 
the court that there was no vacancy in the 
office which would justify the judges of the 
Court of Common Pleas in appointing an 
other person, but that the predecessor held 
over until the next general election. In 
York County v$. Small, 1 W. and S., 815, 
it appeared that a county commissioner, 
whose successor did not qualify until nine 
days after the expiration of the regular 
term, joined in executing a bond to 
enable the commissioners to carry into 
effect the building and completion of 
the county court house. It was said by 
the Supreme Court that *' the reason for 
declaring that a preceding commissioner 
of the county should hold his office 
until a successor should be appointed or 
elected to take his place was to prevent 
the office from becoming vacant tor any 
length of time, so tar as it was practicable 
to provide against it. Hence, to effectuate 
the object of the act in this respect, there 
does not appear to have be^n any impro- 
priety in Joseph Small's continuing to per- 
form the duties of a commissioner until his 



successor, John Raymond, took the oath of 
office prescribed by law, which was a pre- 
requisite to his entering on the performarice 
of the duties of it,** and it was, therefore, 
held that this was not a good defense 
against the bond. The same principle is 
set forth in Commonwealth V8. Gaige, 94 
Pa., 193 : Commonwealth vs. Trozell, 4 
C. C. R., 449, and Throop on public offi- 
cers, section 880. In the case of the 
people V8. Tilton, 87 Cal , 614, under a 
Constitutional provision similar to that of 
ours, the Supreme Court of that state de- 
cided that " when the term of an officer 
expires, and the law or the Constitotion 
authorizes him to hold over until his suc- 
cessor is elected and qualified, the old in- 
cumbent is authoriied to discharge the 
duties of the office until a qualified suc- 
cessor presents himself, who has been 
elected by the body upon which the power 
of election is devolved, and the Governor 
has no power to appoint a successor." 
To the same effect are : People ex rel. 
Melony t;«. Whitman, 10 Cal., 88; 
Elam V8. State, 76 Ind., 618; State 
vs. Lnsk, 18 Mo., 888; Sappingron vs. 
Scott, 14 Md., 40; Smoot vs. Somerville, 
69 Md., 84 ; Johnson vs. Mann, et al.^ 77 
Va., 266 ; State vs. Hadlcy, 64 N. H., 
478, to v^hich may be added many cases of 
a similar character. The policy of pro- 
vigions of this nature is to prevent the hap- 
pening of vacancies in office except by 
death, resignation, removal and the like. 
Tliey rest upon the assumption that the 
wiser and more prudent course is, in case 
the electoral body fails to discharge its 
functions, to authorize the incumbent to 
hold over until the succeeding election, 
ratlier than that a vacancy should occur to 
he filled by the appointing power. The 
Stare, ex rel. Carson vs. Harrison, 118 
Ind., 484. It was conceded, upon the 
ar^rument by the learned counsel for the 
Commonwealth, that these cases can be 
considered as conclusive of the law upon 
this subject, where there is but one incum- 
bent in the office : but it is strenuously 
urged that, because there are three county 
commissioners, they have no application, 
and that this present case must be con- 
sidered as a question not provided for by 



Digitized by 



liANOASTER LAW RBVIKW. 



176 



I tbe CoDBtiUition or the decisions, and the 
GoQit must, therefore, determine it as a 
new proposition. Is, then, this conten- 
doD correct, and does the fact that there 
ire three county commissioners change the 
general rale ? 

It has been said by the coorts a^ain and 
igaio, and it plainly appears by the con- 
text of the Constitution itself, that that in- 
strument, so far as county commissioners 
and county auditors are concerned, recog- 
niies minority representation. No elector 
could have voted at the election in Novem- 
ber, 1905, for three members of the ma- 
jority party for the oflSce of commissioner, 
indf for that reason, the minority candi- 
date, Mr. Reilly, who was of the same 
political affiliation as Mr. Wise, having re< 
eeived the third highest vote, was declared 
to be duly elected. Mr. Reilly was surely 
elected as the successor of some one, and 
it could hardly be supposed that he occu- 
pied that relation as to either Mr. Greider 
or Mr. Kirk, who were the Republican 
eommissioncrs then holding office. If, 
then, the principle of minority representa- 
tion is carried out, it would seem to us to 
be a common sense view that Mr. Ueilly 
conld only have been the successor of Mr. 
Wise, and, if that is true, Mr. Wise was 
entitled to hold his office until Mr. Reilly 
qualified himself to enter upon it. This 
ie having failed to do, Mr. Wise, we 
think, has the ri^ht to continue to occupy 
the place until the first Monday in Janu- 
1909, it being impossible, under the 
conatitutional provision, to have an election 
(or county commissioner until November, 
1908. 

It has been pertinently asked which one 
of these Republican commissioners would 
bare had the right to hold over in case one 
o( thA Republican candidates elected at the 
fall election had resigned or failed to 
qiialify in the same manner as Mr. Reilly. 
We must confess that such a situation 
ifiight have presented an even more diffi- 
calt problem to answer. That question, 
however, is not now before the Court, and 
^infficient unto the day is the evil 
thereof." Its decision would not, we 
thiiik, affect the present controversy. 

It is also urged that a casual vacancy," 



as meant by the seventh section of Article 
14 of the Constitution, has occurred by 
reason of Mr. Reilly's declination, and 
that the true meaning of those words 
should be construed to cover such a case 
as this, and that the Court of Common 
Pleas should, therefore, appoint. In the 
case 0^ Commonwealth vs. King, $vpra^ 
Chief Justice Agnew discusses fully the 
question of vacancies and the right of the 
Governor to appoint to the office of sheriff. 
In his opinion, he uses language which, we 
think, is appropriate in the discussion of 
the present case. He says ''As the term is 
fixed by the Constitution to begin on the 
first Monday of January following the elec- 
tion, it is the clear Constitutional right of 
the people to elect the successor of the in- 
cumbent of an existing term at the general 
election next preceding the expiration of 
his term: and if the successor does not 
qualify, no vacancy takes place, but the 
existing term is extended until the suc- 
cessor is duly qualified. It is manifest, 
therefore, that the vacancy referred to in 
this section (meaning the second section of 
Article 14 of the Constitution) is one 
occuring in an existing office by death, re- 
moval, resignation or other cause, which 
prevents the existing term being carri»*d 
to its regular period of expiration." We 
are of opinion that the words casual 
vacancy," convey a like meaning. Where 
the vacancy occurs by denth, removal, 
resignation or other cause occuring during 
tht term, the Court of Common Pleas 
should fill the office for the balance of 
the term. But where there is no exist- 
ing term, the person elected to the office 
failing to qualify, or dying before enter- 
ing upon his office, the Constitution has 
I provided another method by which the 
office may remain fillrd, and that is, that 
the term of the predecessor continues until 
the people, in their sovereign capacity, 
elect some one else to succeed. **The 
word * vacancy,' as applied to an office, 
has no technical meaning. An office is 
not vacant so long as it is supplied in the 
manner provided by the Constitution or 
law with an incumbent who is legally qual- 
ified to exercise the powers and perform 
the duties which pertain to it ; and, con- 



Digitized by 



176 



LANCASTER LAW REVIEW. 



versely, it is vacant in the eye of the law 
whenever it is unoccupied by a legally 
qualified incumbent who has a lawful right 
to continue therein until the happening of 
some future event." The State ex mL 
Carson vs. Harrison, $upra. 

For these reasons, we have oonnluded 
that there is no vacancy at the present 
time in the office of county commissioner, 
but that J. VaK Wise, the respondent, has 
the right to hold over until his successor is 
elected and qualified. Because of this, we 
are of opinion that we have no right to 
enter judgment of ouster against the re- 
spondent nor to appoint any one to the said 
office in his stead. 

Judgment is, therefore, entered in favor 
of the respondent. 



Musician or Lawyer 

It is said that Harry B. Smith was once 
approached by an amateur composer who 
proposed that Smith furnish the libretto of 
a comic opera to be on the lines of the old 
favorite " Robin Hood." 

The young man explained that his score 
was sure to be a success, for he was a 

born musician, though educated as a 
lawyer." 

Smith hastened to express his regret at 
not being able to meet the wishes of the 
amateur composer. ** But," he added, ** I 
should have preferred a born lawyer who 
had been educated as a musician." 



John C. Bell, District Attorney of 
Philadelphia, told a good story recently of 
Justice John P. Elkin of the Pennsylvania 
Supreme Court which he said happened 
when the two lawyers were schoolmates in 
Indiana county. 

**John" said the District Attorney, 
"was a stubborn youth, and the teacher had 
all kinds of trouble with him. I remem- 
ber he insisted upon saying ' have went,' 
and, to correct him, the teacher compelled 



him to remain after school one day to write, 
'have gone* three hundred times. 

"After scribbling ^have gone' antil his 
hand ached, John appended this note to the 
bottom of the sheet of paper : 

"*I have done my work and have went 
home.'"— J. B. E., I'hila. Saturday 
Evening Fo$t. 



Crooke Jones tells a story of how only 
by a flash of genius, Sir James Scarlett 
saved a cause. The famous barrister in a 
breach of promise case (Foot v$. Green) 
was for the defendant, who was supposed to 
have been cajoled into the engagement by 
the plaintiffs mother, afterwards the Coant- 
ess of Harrington. The mother as a wit- 
ness completely baffled Scarlett, who on 
behalf of the defendant cross-examined her. 
By one of his happiest strokes of advocacy 
he turned his failure into success. 

"You saw, gentleman of the jury« that 
I was but a child in her hands. What 
must my client have been?" 



The eminent lawyer drifted in. 

*♦ Only a trifling favor, " he began. 
" You have noted, of course, that there is 
to be a vacancy on the Supreme bench, 
and—" 

" You aspire to the place ?" 

"Not at all, not at all ; the limit of my 
aspiration is to be mentioned for it. " 

This seeming reasonable, they pat him 
on the list. — Phila. Ledger. 

0. C. ADJUDICATIONS. 

By Judge Smith : 
Thursday, April ft, 1906. 
Thomas McCline, Bart Township, $1,- 
439 72. 

Elizabeth Seibert, City, $71.96. 
Sarah Hostetter, Mount Joy Township, 
$1,088.81. 
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Farman and Merchants National Bank of 
Winchester vs. Elisabethtown National 
Bank, Appellant. 

Certification of check by telegram — Lia- 
bility of bank — Endor%ement — Affi^ 
davit of defence a$ evidence. 

A telegram promlsinff to pay a certaio check 
oofiitltutee a oertifioation of the check, and 
makea tbe bank liable therefor although the 
drawer has Id tbe nieaDtime ntopped payment. 

Aq ai&davitof defense admitting that certain 
telegrams were sent and receiTcd may be ad- 
mitted In evidence for the purpose of proving 
this fact^ and it Is not thereby before the jury 
for all put poses, and does not raise Issues of fact 
outside of the offer. 

Where the man to whom a check was given 
is shown to be the same man who endorsed the 
obeok it is immaterial, that In endorsing the 
check he added "Jr." to bis name to distlu. 
guish himself from another person. 

Appeal No. 85 of October Term 1905, 
from judgment of C. P. of Lancaster 
County. 

Suit was brought on a protested check, 
of J. K. Lehman for 1900.00 on the de- 
fendant bank cashed by plaintiff bank. 

The plaintiff was permitted to put in 
endence a telegram from defendant's 
cashier received in answer to a telegram 
sent to defendant which telegram from 
defendant was as follows: ^^Will pay J. 
K. Lehman check nine hundred dollars.*' 
[1 and 3] Lehman however subsequently 
stopped payment and payment was refused. 

The affidavit of defense was admitted in 
the evidence for the purpose of showing an 
admission by defendant that the telegrams 
were sent and received [2] but the de 
fendant was not allowed to go to the jury 
on other disputed facts set forth in the 
affidavit and a verdict was directed for the 
plaintiff for $992.08 subject to the reserved 
point of whether or not under the evidence, 
there is any evidence upon which the 



plaintiff can recover in this suit [6, 7,1 
and entered judgment on the verdict [8.] 
The payee in endorsing added Jr. ' to 
his name to distinguish him from another, 
person. 

The court below, Landis, P. J., subse- 
quently discharged rules for a new trial and 
for judgment for defendant non obstante 
veredicto [See 22 Law Rbvibw 814]. 
The defendant then took this appeal assign- 
ing error [1-8 and 6-8] as above and the 
action of the court below [4] in not giving 
binding instructions for the defendant and 
[5] in not permitting the defendant to go 
to the jury. 

W. U. Heneel^ for appellant. 

The check was not properly endorsed 
when first presented and when again pre- 
sented properly endorsed the drawer had in 
the meantime stopped payment. There 
was no money in the bank to pay the check 
and the bank had never authorized its 
cashier to guarantee the payment of a 
check when there wero no funds on deposit 
and the drawer had no notice that it was 
so guaranteed, and never authorized or as- 
sented thereto. 

No consideration passed from the plain- 
tiff to the defendant. 

The check in this case was not so cer- 
tified that it could be properly charged 
against the drawer's account, and his 
notice to not pay it was operative and 
binding on the defendant bank if received 
before the check was actually paid. 

The promise of a bank to one of its de- 
positors to pay all checks which he may 
draw does not make it liable to an action 
of contract by the holder of a check after- 
wards drawn by him for part of the amount 
deposited. 

Flagg Garr v%. National Security Bank, 
107 Mass., 45. 

It is a general rule of law, that upon a 
promise by one person to another^ for the 
benefit of a third, from whom no consider- 
ation moves, the latter cannot sue." 

Idem. 

The holder of a bank check cannot sue 
the bank for refusing payment in the 
absence of proof that it was accepted by 
the bank or charged against the drawer.'' 
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Bank of the Republic v$. Millard^ 10 
Wallace, (U. S.) 152. 

A check actually marked good is an 
aseijsnment of the fund. 

Gihson vn, Cooke, 20 Puck, 16. 

Brown's Case, 2 Story, 602. 

Central Guar. Truet Co. rt. White, 206 
Pa., 611. 

Girard Bank v$. Bank of Penn. Twp., 
89 Pa., 92. 

But the rule that the certification of a 
check transfers the amount to the holder 
applies only where the drawer or holder 
presents the check itself and has it marked. 

Bank of Washington v$. Whitman, 94 
U. S., 848. 

The holder of a check marked ** good " 
is in no better position than the original 
depositor. 

The action of the cashier of the defend- 
ant was a mere i^uarantee of payment. 
This the bank couhl not do. 

Natl. Bank of Brunswick v$. Sixth 
Natl. Bai.k, 212Pa., 288. 

The Court having admitted the affidavit 
of defense as testimony, should have per- 
mitted the jury to hear it read and the 
issues of fact it raised to be discussed be 
fore and decided by 'them. 

In any ev^nt, the crrdibility of plain- 
tiflPs witnesses was for the jury and the 
Court was bound to permit them to pass 
upon it. 

In every case, even where no testimony 
is offered for the defense, and especially 
where the cross examination had developed 
contradiction and inconsistencies, the credi- 
bility of the witness is for the jury. The 
instructions of the Court, intended to be 
binding, must always be conditioned upon 
the witness being believed. 

Binding instructions should not be given 
wh^n the facts are in dispute, or the evi 
dence is cui;flicting, inconclusive, or suffi- 
cient to justify a different finding, or when 
it nhould he submitted to the jury on i7t 
eredihUity or sufficiency, or on a question 
of fact to be determined by the jury, 
only, from all the circumstances of the 
case, though the evidence may be uncon- 
tradicted. 

Wilmarth vr. Mountford, 8 S. 4 R,124. 
Spangler v%, Uummer, 8 P & W., 870. 



Newbold v%. Wright, 4 Rawle, 495. 

Simpson v%. McBeth, 4 Watts, 409. 

Fish v%. Brown, 5 Watts, 441. 

Fleming V9, Marine Insurance Co., 4 
Wharton, 69. 

Will v$. Snyder, 17 Pa., 77. 

Holden V9. Winslow, 18 Pa., 160. 

Huston v<. Barstow, 19 Pa., 169. 

Mclldowny v%. Williams, 28 Pa., 492. 

Williams v$. Bentley, 29 Pa ,272. 

Tobin r«. Gregg, 84 Pa., 446. 

Wenrich v«. Ileffner, 88 Pa., 207. 

Shimer vs. Jones, 47 Pa., 268. 

Mohney r«. Evans, 51 Pa., 80. 

Hill vs. Canfield, 56 Pa., 454. 

Madara vs. Eversole, 62 Pa., 160. 

Reel vs. Elder, G2 Pa., 808. 

Bergner vs. Thompson, 74 Pa., 168. 

Crissey vs. Ilestonville Passenger Rail- 
way Co., 75 Pa., 88. 

Tenbrooke vs. Jahke, 77 Pa., 892. 

Hice vs, Olin, 79 Pa., 891. 

Farmers' Nfutual Fire Insurance Co. vi. 
Bair, 82 Pa.. 88. 

. Oram vs. Rothermel, 98 Pa., 800. 

Egbert vs, Payne, 99 Pa., 239. 

Jenny vs, Zt-hnder, 101 Pa., 296. 

Snear vs. Philadelphia W. & B. R. Co., 
119 Pa., 61. 

American District Telegraph Co. vi. 
Lennig« 180 Pa., 594. 

Percival vs. narres,142 Pa., 869. 

Stoddart vs. Price, 148 Pa., 5H7. 

Cougle vs. McKee, 151 Pa., 602. 

Holland vs. Kindregan, 155 Pa., 156. 

Schrimpton v^. Bertolet, 155 Pa., 638. 

McEeesport Borough vs. Wood, IGC 
Pa., 118. 

IF. C. Douglas^ Jr.^ for appellee. 

The telegrams clearly identified th< 
check, and constituted a valid certificatioi 
on which the plaintiff had a right to rely 
It was not necessary to present the cbecl 
and have it marked. 

Ravens wood Bank vs. Reneker, II 
Super., 192. 

Cyo. of Law and Procedure, Vol. VII. 
p. 7l'5. 

In re Armstrong, 41 Fed. Rep., 881. 
Central Savings Bank vs. Richards, 101 
Mass., 418. 
Coffman vs. Campbell, 87 111., 98. 

Digitized by Google 



LAKOASTBB LA.W BBVIKW. 



179 



MohUon's Bank vs. Howard, 40 N. T. 
Super., 15. 

Whilden V9. Mechanics' and Planters' 
Natl. Bank, 64 Ala., 1. 

Brinkman vi. Hanter« 78 Mo., 172. 

Garrettson V9. N. Atchison Bank, 51 
Fed., 168. 

Henrietta Natl. Bank vs. State Natl. 
Bank, 80 Texas, 648. 

No objection was made when the check 
was first presented that it was not prop- 
erly endorsed. This was an afterthought, 
and is not material. 

Delay and laches do not destroy right 
to payment of certified check. 

Girard Bank V8. Bank of Penn Town 
ship, 89 Pa., 92. 

Willetts vs. Phoenix Bank, 2 Doer, 121. 

Any form of signature inrtended as an 
indorsement is sufficient. 

Morse on Banks and Banking, 8d Ed., 
419. 

Cyc. of Law and Procedure, VII., 792. 
Merchants' Bank vs. Spicer, 6 Wend., 
448. 

Brown vs. Butchers' Bank, 6 Hill (N. 
T.), 448. 

Hudson vs. Goodwin, 5 Ilarr. k J. 
(Md.), 115. 

Cooper vs. Bailey, 52 Me., 230. 

Freund vs. Bank, 76 N. Y., 852. 

Lynch vs. Bank, 107 N. Y., 188. 

It is immaterial whether there were 
funds at the bank to pay the check. 

Natl. Bank Act, U. S, Rev. Stat., 5208. 

Hill vs. Trust Co., 108 Pa., 1. 

There is no evidence of lack of funds, 
the statement to that effect in affidavit of 
defense not being in evidence, nor is there 
evidence of failure of consideration. 

Failure of consideration is not material. 

Girard Bank vs. Penn Twp. Bank, 89 
Pa., 92. 

Am. k Eng. Ency. of Law, V., 1056. 

Nassau Bank vs. Broadway Bank, 54 
Barb. (N. Y.), 286. 

Merchants' Co. vs. Bank, 7 Daly (N. 
T.), 137. 

Bromley vs. Commercial Bank, 4 Lane. 
Bar, 28. 

The burden of proving that the holder 
of a check is not a bona fide holder is on 
the party setting it up. 



Penn Bank vs. Frankish, 91 Pa., 889. 

It is also immaterial whether or not the 
cashier was authorized by the defendant 
to promise to pay the check. 

Cooke vs. Bank, 52 N. Y., 96. 

U. S. Rev. St., 5208. 

This was not a case of the bank becom- 
ing accommodation-endorser or guarantor 
as in the case of Natl. Bank of Brunswick 
vs. Sixth Natl. Bank, 212 Pa., 238, or 
Bank of Barnwell vs. Sixth Natl. Bank, 
28 Super., 418. 

In Flagg Carr vs. Natl. Security Bank, 
107 Mass., 45, defendant did not allege a 
promise to him or that be did anything on 
the faith of a promise to the drawer. 

In this case the dispute is as to facts 
which to plaintiff seem immaterial, and of 
which there is no evidence. The defend- 
ant bank would not be permitted to contra- 
dict its admissions once made. 

McKeesport Borough vs. Wood, 160 
Pa., 118. 

The men crediting of a check on the 
books of the plaintiff bank is not payment. 

Clarke Natl. Bank vs. Bank of Albion, 
52 Barb., 292. 

It was proper to admit the affidavit of 
defense in evidence restricting its use to 
the pu»T)08e of the offer. 

Stackwell vs. Loecher, 9 Super., 241. 

Bowen vs. DeLottre, 6 Whar., 429. 

Jacoby vs. Ins. Co., 10 Super., 866. 

Neely vs. Bair, 144 Pa., 250. 

Paj^e vs. Simpson, 172 Pa., 288. 

Blair vs. Ford China Co., 26 Super., 
874. 

The defendant could not have offered 
the affidavit in evidence. 

Kittanning Borough vs. Nat. Qas Co., 
26 Super., 855. 

It did not therefore become evidence for 
all. purposes by reason of the fact that it 
was offered by the plaintiff for a special 
purpose. 

March 12, 1906. Per Curiam. 

The judgment is affirmed upon the opinion 
of the learned President Judge of the Com- 
mon Pleas. 
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C. p. OP LANCASTER COUNTY. 
Tost vs. Tost and Greenly. 

Justieen — Amendment at hearing — Plea 
in abatement — Joint tre9pa$$er9 — 
Judgment agaimt one of — Notice of 
judgment. 

Where objeotion In made at a bearing before a 
justice of tbe peace i bat the plaintiff is a minor, 
the rroord niay be ameuded by addiug tbe name 
of a beat fiieiid. 

8ucb objeotion la not a plea in abatement, 
for pleadiii^H muRt be formal in cbaraoter, but 
the absence of aucb plea doea not prevent auob 
amendment. 

A^ iiere auit ia entered affainst two alleged 
Joint tret>p<icii>erB and tbe evidence exoneiatca 
one of tbf m the maf^iMrate may enter judgment 
against the other one ahme. 

Where 8 juKtioe doea not enter judgment at 
tbe time of tbe hearing he muMt adjourn tbe 
bearing to a certain date or notify the partiea 
before entering judgment. 

August Term, 1905. No. 72. 

Certiorari. 

W. U. Eenitel and B. Frank Kready, 
for certiorari. 

B. F. Davii^ contra. 

March 81, 1906. Opinion by Landis, 

p; J. 

On June 17. 1905« a summons in tres- 
pass was isauod bv David G. Yost against 
the defendants on account of injury dnne 
by the defendants* cattle to the plaintiff^s 
growing ^^rops, and on June 24, 1905, the 
time fixed for the hearing, the respective 
parties appeared before the alderman. 
Objection was then made by counsel for 
the defendants that David C. Yost was a 
minor, and thereupon, on application of his 
attorney, the record was amended by a(ld- 
ing Noah Yost as his next friend. This 
forms one of the objections raised by the 
defendants. 

On the hearing it appeared that Annie 
M. Greenly had no ownership in the cat- 
tle, and judgirent bavins been reserved, 
on July 14, 1905, the alderman entered 
judgment against William Yost alone for 
$2.50. It is objected that the alderman 
had no right to enter judgment against 



only one of tbe defendants, and it is also 
claimed that his proceedings are defective, 
because he neither gave judgment on the 
day of the hearing nor did he adjourn tbe 
hearing to a fixed day for that purpose. 

The first point raised needs little con- 
sideration at our hands. While the de- 
fendants' counsel claims that he file^ a 
plea in abatement before the iilderman, no 
such plea has been presented to us, and it 
id clear that all that be did was to make his 
objection to the alderman's proceeding with 
the case. This is not filing a plea in 
abatement, because such a plea, like all 
other pleadings, must be formal in char- 
acter. But aside from this the plaintiff 
had a right to amend, so long aa he did 
not change his cause of action, and the 
addition of the name of Noah Yost to sus- 
tain the minor's complaint was certainly 
not of that nature. In 2 Troubat & Haly's 
Practice, Section 2190, 5th Edition, it is 
said that At common law the court may 
amend in all cases whilst the proceedings 
are in paper, that is, until judgment signed, 
and during the term in which it is signed, 
for until then the proceedings are consid- 
ered as only in jieri^ and consequently 
subject to the control of the court." And 
in Binn's Justice, 10th Edition, page 15(), 
it is said that *^ At any time before jadg. 
mcnt the proceedings may be amended by 
the justice on application and calling on 
the opposite party to show cause why the 
a))p1icant should not have leave to amend. 
Amendments are liberally admitted wbere 
the justice of the case requires them and 
no injury is thereby inflicted on the adverse 
party." We think this is quite suflBcient 
to meet this objection. 

The second seems to us to have aa little 
merit. Joint trespassers are liable in tres- 
pass jointly or severally, and where several 
have been sued jointly, and the evidence 
shows no liability on the part of aooie, tbe 
proper remedy is a discontinuance as to 
such party, or a non suit, or verdict 
directed, and an amendment of the plead- 
ings to agree with the proof. Minnich vi, 
Lancaster and Lititz Electric Railway Go , 
208 Pa., 632. This is what the alder- 
man, in effect, did, and he, therefore, com- 
mitted no error. 
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The last proposition raised appears to be 
of more sabstance. The ma>^istrate states 
that the ease was continaed until such time 
IS the matter could be investifsated b; him, 
but admits that, on the day of the hearing, 
he did not continue it to a day certain. 
No notice was given to the attorney for the 
defendants until after the judgment was 
entered, when a letter to that effect was 
sent by the magistrate. In Houck vs. 
Stauffer, 18 Lane. Law Rbvikw, 84, 
Judge Livingston held that, when a 
magistrate wishes to take further time after 
a hearing to decide a case, he must fix a 
certain date for making his decision, and 
notify the parties of said date," and that 

this the record should show, otherwise 
bis judgment will be set aside on certi- 
orari.** To the same effect are the cases 
of Bower vs. Stum, 1 Lane. Law Rbvibw, 
19 ; Brown vs. Uambright, 5 Lane. Bar, 
87 ; Edwards v$. Carr, 8 Kulp, 192 ; Van 
Why v$. Burgunder, 8 Kulp, 202; Hunt 
V9. Laufer, 1 North., 285 ; Leslie v$, 
Innes, 16 C. C. R., 178. We are, there- 
fore, obliged to sustain the seventh excep- 
tion. 

Exception sustained and judgment of 
alderman set aside. 



C. P. OF LA.NCASTER COUNTY. 
Upluurt TB* Pennsylvania Railroad Oo. 

Malicious prosecution — Presumption — 
Probable cause — Burden of proof — 
Agent of corporation — Excessive dam- 
ages. 

A corporation mav be liable for the malicious 
proseoiicioD of a oriminal action iostituted by 
its aKeots, within the scope of their employment 
Aud authiirity. 

The discharge of a defendant by a maj^intrate 
from a oriminal complaint raises a preKiirnption 
o( want, of probable oauMe, from which the jury 
may infer malice, and which putH upon the de- 
fendant the burden of showing probable cause 
or dispniTinj; malice. 

The qneHtion of probable oanse \k for the 
court where the facta aie established beyond 
controversy, and for the jury where the evidence 
is oonfliotinj^. 

Probable cause is a reasonable fi^ronnd of sns. 
picion sufficient to warrant a prudent man in 
believing the accused guilty. It Ih not deter- 
mined by the facts alone but by the prosecutor's 
belief in them and the reasonableness of bis 
belief. 



Where in an action for damages formalicionB 
prosecution the defendant testifies that a third 
party told him he saw the prosecutor commit 
the offense, which is denied by said third party, 
the case is for the jury. 

Where, in such case, there was but legal 
malice and nej^lijerenoe shown, and It was not 
Mliown that defendant had lost his employment 
nor that any other actual injury was sustained 
by him a verdict of one thousand dollars dam- 
ages should be reduced to two hundred dollars. 

November Term, 1904. No. 56. 

Rule for a new trial. 

Rule for judgment non obstante vere* 
dicto. 

H. M. North and H. M. North, Jr., 
for rules. 

C. E. Montgomery and C. Reese Bahy, 
contra. 

March 81, 1906. Opinion by Landis, 
P.J. 

From the testimony taken upon the 
trial, it appeared that, on the night of 
August 23, 11)04, about twenty-five or 
thirty brass journals were stolen from a 
box along the Pennsylvania cut-off, near 
the City of Lancaster. They were the 
property of the Pennsylvania Railroad 
Company, and a report of the theft being 
made by the Car Inspector to W. C. Pyle, 
a special railroad policeman, Mr. Pyle pro« 
ceeded to investigate the case. As a 
result, he made complaint for larceny 
against the plaintiff and his son, and war* 
rants having been issued by Alderman 
li irtman to Constable Gerlach, he, in com- 
pany with Gerlach, went, on August 24, 
to the Silk Mill, which was the place of 
employment of the accused, and the 
arrests wore there made. At Liphart's 
request, he was taken to the office of C. 
Reese lilahy, E'tq., who, he stated, was his 
attorney, and Alderman Hartman being on 
that day absent from the city, all parties 
proceeded to the office of Alderman Uerr, 
which was but a few doors away, where 
bail was entered for an appearance on the 
following Tuesday evening before Alder- 
man Hartman. The plaintiff was then 
permitted to depart. At the time fixed, 
Liphart presented himself before Alderman 
Hartman, and a hearing having been bad, 
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the complaint was dismissed and the plain^ 
tiff was discharged, because the evidence 
was deemed insuflScient to bold him. This 
action was then commenced for malicious 
prosecution. 

Before the arrest Liphart only knew 
Pyle by sight, and Pyle did not know Lip- 
hart at all. The evidence (»n the part of 
fhe defendant showed that Pyle had been 
referred to a man by the name of Edwin 
Zimmerman, who, he was told, could give 
him information concerning the thieves. 
Pyle says that upon an interview with 
Zimmerman, Zimmerman stated to him that 
he had seen the men who committed the 
robbery, and that the Lipharts were the 
guilty parties. Zimmerman denied that he 
gave any such information to Pyle, and the 
contradictory statements of these witnesses 
was the issue which was submitted to the 
jurv. 

in Thompson's Commentaries on the 
Law of Corporations, Vol. 5, Sec. 6312, 
it is said by the text writer that ^*ft is 
now settled that a corporation may be 
liable for the malicious prosecution of a 
criminal action instituted by its agents in 
the carrying out of its policy or in the 
furtherance of its business ; " and in Mad- 
ison V9. Pennsylvania Railroad Company, 
147 Pa., 509, such an action was brought 
against the company because of a coip- 
plaint made by a special officer of the com- 
pany. In Markley vn. Snow, 207 Pa., 
447, Mr. Justice Fell said: "Undoubt- 
edly a principal may be held liable for the 
act of his agent in instituting a malicious 
prosecution ; but the act of the agent be- 
comes that of the principal only when ex- 
pressly authorized or when his authority 
to act may fairly be inferred from the 
nature and pcope of the employment." 
We, therefore, concluded that the'railroad 
company could be held liable for the acts 
of such an officer, acting within the scope 
of his power, and that, if it was the duty of 
Pyle to hunt up and cause to be arrested 
those who committed offenses against the 
property of the company, what he did in 
this respect was clearly within the scope of 
his authority, and that the company could 
be made to answer in an action of this 
character for his improper act. 



The first question then arising is 
whether Pyle abused his powers and tbas 
rendered his principal liable. It is well 
settled that the discharge of a defendant 
by a magistrate from a criminal complaint 
raises a presumption of want of probable 
cause, and from want of probable cause the 
jury are at liberty to infer malice. Al- 
though only an inference from a presump- 
tion^ it is ordinarily enough to carry the 
case to the jury and put on the defendant 
the burden of showing probable cause or 
disproving malice. Madison v$. Pennsyl- 
vania Railroad Company, $upra. The 
question of probable cause is one of law 
for the Court, where the facts relied on to 
constitute it are admitted or established 
beyond controversy. Huckestein vs. New 
York Life Insurance Company, 205 Pa., 
27. But, if the evidence is conflicting, it 
is for the jury to find the facts, under 
proper instructions from the Court. Bei- 
hofer r«. Loeffert, 159 Pa., 874 ; Bryant 
vn. Kuntz, 25 Sup., 102; Bruff v$. Ken- 
drick, 21 Sup., 468; Ritter v$. Ewing, 
174 Pa., 841. Probable cause is a rea- 
sonable ground of suspicion, supported by 
circumstances sufficiently strong in them- 
selves to warrant a prudent man in believ- 
ing the accused guilty. It is not deter- 
mined by the existence of facts alone, bat 
the prosecutor's belief in them, and the 
reasonableness of his belief. If he knows 
that statements tending to implicate the 
accused are untrue, or if they are im- 
peached by other facts within his knowl- 
edge, or are discredited because of the 
source from which they come, they furnish 
no ground of defense, because, as to the 
prosecutor, they were not a ground of be- 
lief. Markley v«. Snow, supra. The 
mere belief of Pyle in Liphart's guilt was 
not sufficient. It must have been founded 
on reasonable grounds, and not due to 
credulity or to bias that takes into account 
only a preconcerted theory of guilt. It 
must be dependent upon appearances de- 
duced from facts known to him and infor- 
mation received by him and properly in- 
vestigated, of a character to produce in the 
mind of a reasonably prudent and cautions 
person the honest belief that the crime 
charged had been committed. Humphreys 
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rt. Mead, 28 Sop., 415 ; Bniff v$. Ken- 

driek, Bupra, 

And here arbes the pivotal point in this 
caM. Pjfle asserted that he had obtained 

bit fiets upon which he based his complaint 
against Liphart from Zimmerman, and Zim- 
merman denied having given the informa- 
tion which Pjle alleged was thus conveyed 
to bim. This raised an issue of fact which 
te thought it was necessary to submit to a 
ja^. If the jurv believed Pyle, there 
was assuredly a sufficient basis for his com- 
plaint, and it was their duty to find for the 
defendant, hut if they beliei'ed Zimmerman, 
then they had a right to give the plaintiff 
a ferdict. We think that a review of the 
charge of the Court to the jury will show 
that the jury were instructed in accordance 
with the principles enumerated above, and 
18 they were the tribunal to pass upon the 
disputed question of fact, we feel that their 
conclusion should be held to be final, unless 
in the finding they have overstepped the 
bounds of moderation. We believe that 
the ease was properly submitted to them, 
aod for these reasons the rule to show 
cause why judgment should not be entered 
non ubiiante veredicto is discharged. 

This conclusion disposes of all the reasons 
for a new trial except the eighth, which is 
to the effect that the verdict was excessive. 
We are conntraiiied to agree with the 
learned counsel in this respect. As shown 
bj the testimony, there could have been no 
actual malice on the part of Pyle, because 
he never knew Liphart before the arrest 
taa made. At most, there was but legal 
malice and negligence in procuring the 
arrest without proper investigation. When 
the arrest was ma4e, Liphart was taken to 
Mr. Eaby's office at his own rei|uest, and, 
vhen his counsel exploited before the jury 
that he had been taken through the public 
streets in charge of the officers and thereby 
exposed to public ignominy, the argument 
was not based upon any evidence presented ' 
in the case, but was solely for the purpose* 
of appealing to the prejudices of the jury. 
There was no attempt to show that Lip- 
hart had lost bis employment, nor that any 
other actual injury had been sustained by 
Mo; and, when the jury rendered a 
verdict, under such circuonstances of $1,- 



000, they were imposing punitive damages 
in a case the facts of which did not admit 
of any such finding. While, therefore, we 
feel that it was proper to submit the case 
to a jury on the contradictory evidence, 
and that we should abide in this respect by 
the result, we are, at the same time, of the 
opinion that $200 would have been an 
ample verdict for the plaintiff's vindication. 
Unless the verdict is reduced to that 
amount by the plaintiff remitting the excess 
within ten days from the filing of this 
opinion, the rule for a new trial will be 
made absolute, and we hereby enter an 
order to that effect. If the verdict is thus 
reduced, the rule will be discharged. 



Discharged. 

A man came in the police court the 
other day carrying a friend on his back. 
»* What's the matter?" asked the judge. 
The man answered, Judge, this man is a 
friend of mine, and his name is Gunn. 
Now, Gunn is loaded. I know that it's 
against the law to carry a loaded gun on 
the streets, po I brought him in here.'' 
The judge said: "Gunn, you are dis- 
charged." And the next day the report 
was in the papers. — Chicago Law Journal, 



A SuccessAil Marriags. 

" Was his marriage a success ?" I 
should say it was. He has tried to secure 
a divorce in South Dakota, New York, 
Oklahoma and England, and his marriage 
still holds." — Brooklyn Life. 



Criminality of Chauffers. 

Justice Darling, an English judge, sug- 
gested in the course of an automobile case 
recently that the speed indicators of autos 
might well be marked : ** Fine," " Im- 
prisonment," " Manslaughter," **Murder." 
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C. P. AND Q. S. OPINIONS. 

Saturday, April 14, 1906. 
B.y Judge Landis : 

Samuel G. Roth vs. Joseph F. Hoover, 
Jr. Bill in equity. Decree in favor of 
plaintiff. 

Mary A. Leaman vs. The Lancaster and 
Quarryville Street Railway Company. 
Case stated. Judgment for plaintiff for 
$900. 

Wm. P. Chubbs and Wife's Ass'd Est., 
v$. Joseph Jackson. Rule for judgment 
for want of a suflScient affidavit of defense 
made absolute. 

Agnes C. Bollman vs. Harvey K. Stork 
and Ellsworth R. Griffith. Bill in equity. 
Decree in favor of plaintiff. 

William F. Beyer vs. J. H. Rathfon, 
Receiver of the City Saving Fund and 
Trust Company. Bill in equity dismissed. 

Petition of Octoraro Water Company 
for approval of condemnation bonds. Rule 
to revoke decree approving the bonds made 
absolute. 

In re-opening of North Plum street, 
Lancaster. Exceptions to report of view- 
ers sustained and report of viewers set 
aside. 

The Rorough of Quarryville vs. Levi F. 
McAllister. Bill in equity. Decree in 
favor of plaintiflf. 

By Judge Hassler: 

W. E. Seely, to use vs. George J. 
Kaufhold. Rule to open or strike off 
judgment discharged. 

John F, Hoenninger vs. School District 
of Lancaster City. Rule for a new trial 
discharged. 

M. G. Samuels & Co. vs. A. B. Cohen. 
Rule for judgment for want of a sufficient 
affidavit of defense made absolute. 

Benjamin N, Nolt vs. Henry Binkley. 
Rule for a new trial discharged. 

Samuel Heiser vs. H. 8. Withers & 
Bro. Rules for a new trial and for judg- 
ment non obstante veredicto discharged. 

Downey Bros. Spoke and Bending Com- 
pany vs. Pennsylvania railroad. Rule for 
a new trial discharged. 

Joseph M. Rice and Lydia Lockwood 
vs. Francis Groff and George B. Rice. 
Rule for a new trial made absolute. 

Beojamin N. Nolt's use vs. Henry 



Binkley (four cases). Rules for new 
trials discharged. 

H. B. Graybill vs. M. F. Hildebrand. 
Rule for a new trial discharged. 

The Peoples Trust Company vs. Hyman 
Ehrhart, defendant, and J. U. Rathfon, 
receiver, etc., garnishee. Rule to open 
judgment and dissolve attachment dis- 
charged. 

Albert W. Swartley vs. Herbert R. 
Steigerwalt. Rule for a new trial dis- 
charged. 

The Columbia Building Association vi. 
Christian Weigel. Rule for a new trial 
discharged on plaintiff's remitting part of 
verdict. 

Henry N. Herr vs. Margaret R. Mc- 
Michael, administrator of Thomas L. Mc- 
Michael, deceased. Rule for a new trial 
discharged. 

Benjamin R. Buckius vs. Henry A. 
Mettfett. Rule to permit exception to 
Court's decree nunc pro tunc made abso- 
lute. 

Francis J. Gers vs. The American Re- 
lief Association. Rule to open judgmeot 
made absolute. 

Samuel M. Herman vs. H. S. Eopp and 
John R. Bowermaster. Rule to open judg- 
ment made absolute. 

The Safe Harbor Water and Power 
Company vs. W. F. Beyer, Lila Reno 
Locher et al. Bill in equity to intervene 
granted. 

S. Morgan Smith Co. vs. W. F. Beyer, 
Lila Reno Locher et al. Bill in equity 
dismissed. 

Lila Keno Locher et al. vs. W. F. Beyer 
et al. Bill in equity for partition refused. 

Elias McMellen t>5.» H. S. Williamson. 
Bill in equity for injunction refused and 
bill dismissed. 

H. E. Gerhard vs. Mrs. Ella J. Mc- 
Carty and James H. Harlow. Bill in 
equity for sppcific performance ordered. 

Samuel B. Shank and Jacob K. Brene- 
man vs. Mary L. Eakert. Bill in equity 
for an injunction dismissed. 

Commonwealth vs. Harry L. Bote. Rule 
to increase order of Court made absolute, 
and order increased from $2 a week to $4. 

Commonwealth vs. Marcus Andrus apd 
Domonic Delduca. Rule for a new trial 
made absolute. 
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C. p. OP LANCASTER COUNTY. 
Hartman tb. Pennsylvania Railroad Oo. 

Taking of farm land for railroad — 
Meanure of damayf% — Evidenr.e — Ore 
in land — Exce%%ive verdict — Remarks 
by counsel to jury — New trial. 

The measare of damages for the taking of 
farm land by a railroad ih tlie difference in the 
value of the farm before and after the taking, 
as a whole and not by purparts. 

To this amount may be added interest for the 
time intervening between the original taking 
and the verdict. 

In ao action for damages for taking land for 
a railroad in 19t'8, evidence of the price paid for 
the land by the plaint iflf in 1808. and of its 
market value in 190U and 1001. Ih not admisMble. 

The value of tlie land as land with iron oie 
in it may be properly considered in estimating 
damap^es, but not the value of the ore itself. 

A suggestion by counsel on the trial of such 
oa^ ibai the jury might thiow in something 
for the ore, although not properly brought upon 
the record, may, nevertheless, be couKiJered cm 
a rule for a new trial, not as an independent 
reason, but in passing on the excessiveuess of 
the verdict. 

November Term, 1904. No. 76. 

Rule for a new trial. 

H. M. North and H. M. North, Jr., 
for rule. 

W. U, Hensel, contra. 

March 31, 1906. Opinion by Landis, 
P. J • 

The questions raised by the reasons filed 
on behalf of the defendant, froiri the 2d to 
the fth inclusive, have been heard and 
passed upon in the case of Davis vs. Penn- 
sylvania R. R. Co., 23 Lanc. Law Rb- 
visw, page 17, and it would be but a 
repetition of the same argument on our 
part, if we were to discuss them her*^. If 
we were correct in our conclusion in that 
case the same result will follow in this, and 
we will at least be consistent at this time 



in adhering to the view therein expressed. 

The 7th, 8th, 9th, 10th and 11th rea- 
sons are mere statements of the position 
assumed by the counsel for the defendant 
upon the trial, which, we think, were fairly 
submitted to the jury, and were passed 
upon by them in arriving at their verdict. 
They, therefore, need no further attention 
at our hands. 

The 1st reason, however, which com- 
plains of the excessiveuess of the verdict, 
we believe is worthy of consideration. The 
jury found for the plaintiflF in the sum of 
$I8,862.«50. In presenting the case to 
the jury plaintiff's counsel stated that, 
under the law, the plaintiff was entitled to 
the difference in the value of his farm be- 
fore and after the taking, and that this 
might, from the testimony, fairly be found 
to be $14,500. A review of the evidence 
of his witnesses shows that this amount 
was a fair average, taking all the figures 
given into account. To this sum, he said, 
should ho added something for the deten- 
tion, which he calculated, if I remember 
rightly, at about six per cent. This pre- 
sentation was a correct statement of the 
law, and, had he rested here, no complaint 
at least could be made that the jury were 
even inadvertently milled. But he then 
added, ^^and to this you may throw in 
something for the ore." During the whole 
trial there had been no difference of opin- 
ion between counsel and the Court as to 
the true measure in cases where the taking 
of the iron or other ore was involved. It 
was conceded that the value of the land as 
land, with iron ore on it, could be allowed, 
hut not the value of the ore itself. In 
Reading & Pottsville R. R. Co. vs. Bal- 
thaser, 119 Pa., 472, Mr. Justice Green 
said: It is almost unnecessary to argue 
the incompetency of that kind of testimony. 
Its character and effect were fully pointed 
out in the opinion of this Court in the case 
of Searle vs. Lackawanna & Bloomsburg 
R. R. Co., 83 Pa., 64. We there held 
that the value of the land as coal land 
could be allowed, but not the value of the 
coal itself undernoa*th the road. We said: 
* We do not measure the value of land by 
such facts. Land may have $4,000 worth 
of coal per acre in it, and yet sell at $40 
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per acre. When a man has to sell his 
property, of course he must take the 
market value for it.' And so in this case 
the value of the plaintiff's land as lime- 
stone land was a proper suhject for con- 
sideration hoih hy the witnesses and the 
jury in estimating damages, but not the 
value of the stone und'^r the road." See 
also, Davis vs. Jefferson Gas Co., 147 Pa., 
180; Wallace vs. Jefferson Gas Co., 147 
Pa., 205 ; Struthers vs. Philadelphia k 
Delaware Co. R. B. Co., 174 Pa., 291. 
Therefore, the sujigostion that the jury 
could throw in something for the ore, made 
again upon the argument of this rule, 
which the jury seem to have availed them- 
selves of, was an incorrect statement of tlio 
law, which improperly enhanced, perhaps, 
the damages awarded. We are, therefoie, 
of opinion that, considering the fact that 
some of the buildings were still on the 
right of way, and the means whereby 
water is supplied to the buildings were, up 
to the time of the trial, not so seriously 
impaired. $16,000 is an adequate amount 
both for the damages by reason of the 
running of the railroad through the plain- 
tiff's land and for the time intervening 
between the original taking and the ver- 
dict. 

Plaintiff's counsel may complain that 
the remarks made by him were not pro- 
perly brouj^ht upon the record, and, there- 
fore, should not be now taken into account, 
and, if we were considering that question 
as an independent reason for a new trial, 
which was the suhject of a writ of error, 
we would be obliged to rule to that effect. 
But we are here considering the excessive- 
ness of the verdict, and anything and all 
things which m'ty have led to it should ap- 
peal to our discretion. If we deem the 
jury, for any cause, have gone beyond the 
proper limit, we have a right, and it is our 
duty to say so, and make such reduction 
as it is considered the case demands. 

It may, perhaps, on the other hand, be 
urged that even this sum is excessive, and 
it must he conceded that it is not a small 
amount; hut it must be admitted that it is 
not capricious, for it is based upon the 
judgment of a fair preponderance of the 
plaintifl's witnesses. These were men ol' 



eminent respectability, with a knowledge 
of land and of its value in the vicinity of 
the property injured, and we do not think 
it would be proper to place our guess 
against what they have sworn was their 
knowledge, even if we thought that the 

prices named were somewhat beyond the 

imit. 

We have, therefore, concluded that, if 
the plaintiff remit all over $16,000 within 
ten days, this rule will be discharged; 
otherwise it will be made absolute. 

Bule discharged conditionally. 



C. P. OP LANCASTER COUNTY. 

National Bank of Oxford School District 
of Colerain Townahip- 

Aufhorify of school hoard officers to 
cvte vote — After- discovered evidence — 
New trial. 

Where, Id a nulf afrnlnnt a school diMHct on a 
promiFSory note for $1 ,400 siirned by the presU 
dent and Reotetary of the board, the 8uit tumed 
on the inaue rained aR to whether or not tbeie 
officerR had been authorized to execute the Dote, 
and the verdict was for the defendant, a new 
tiial f*bnu1d be (franteci on afler-diHCOvered evi- 
dence that a w1tneR8 who waa se* retary of the 
board at the time and who fiad teatifled that 
neither the note in auit nor a note foi $9,000 of 
which it waa a renewal waa anthor1z«d, was 
miataken, having; himself ni^ned the $9.0(0 note 
aa secretary, and now admitting Ita auiboriza* 
tioD, and further evidence that reports were 
made to the county and state authoritiea of 
an indebtedness of $2,0( 0. 

February Term, 1906. No. 44. 

Rule for new trial. 

Buyh R. Fulton, W. T. Fulton and 
B. F. Davis, for rule. 

W. If. Bensel, D. McMullen and 
Appel ^ Appel, contra. 

March ai, 1906. Opinion by Lakdis, 
P.J. 

In this case the cauao of action, as shown 
in the plaintiff's statement, was founded 
upon a promissory note for $1,400, dated 
May 11, 1904. The note was sifi^ned bj 
Samuel W. Swisher, president, and Mom 
Pownall, secretary of the School District 
of Colerain Township, and it was made 
payable to and endorsed by J. C. White- 



Digitized by 



LANOASTBE LAW REVIEW. 



187 



side, the treasurer. It was contended b; 
tbe defendant that these officers of the 
School Board had no authority either to 
make or endorse such a note, as no resolu- 
tion to that effect was ever passrd hy the 
School Board, and that no suit could there- 
fore be maintained hy tbe bank against the 
school district upon it. 

Upon the pleadings, the authority of 
these officers to make the note was the real 
point at issue, and it was fairly submitted 
to tbe jury, and a verdict was rendered in 
favor of tbe defendant. If nothing else 
appeared, the finding would be, we think, 
conclusive, and require no further discus- 
sion. Of the numerous reasons filed for a 
new trial, the first eight and the eleventh 
reasons raise questions which have been 
answered by the verdict. The pleadings 
made up the issue, which the jury were 
permitted to try, and if the statement was 
not sufficiently broad to embrace all the 
important phases of the plaintiff's cause, 
tbe plaintiff could only blame itself for that 
defect. With the finding of the jury upon 
a disputed fact it took its chances, and in 
tbis regard it has no right to complain of 
tbe result. 

The only matters, therefore, which we 
believe ought to be now considered are, 
whether Mr. Jack, as a witness called by 
tbe defendant, was mistaken in his testi- 
mony on a material point, and whether 
notes and reports now presented, which 
could not have been secured upon tbe for- 
mer trial, throw such new light upon the 
controversy as might influence the verdict 
if presented to another jury. 

It was alleged on the part of the plaintiff 
that the note in suit was really a renewal 
of former notes given for proper indebted- 
ness of the School District. It was testified 
that on March 80, 1901, a note was given 
by the School District to the plaintiff bank 
for $2,000, which was made up of a note 
of $800, one of $100 and one of $500 due 
to a Miss Turner, and the balance to cover 
some other indebtedness of the School 
District. Tbe $2,000 note was discounted 
and the net proceeds placed to the credit 
of the Golerain Township School Board, 
and on June 27, 190 i, it was renewed for 
the same amount. On October 26, 1901, 



$1,000 was paid on account, and a renewal 
note was given for $1,000. This note was 
carried along until April 24, 1902, when 
it was increased to $l,f)00, but it was sub- 
sequently reduced to $1,400, and finally to 
SI ,200, which was the amount due on 
April 28, 1908. On May 11, 1908, a 
new note was made for $895, and on July 

11, 1908, the two notes of $1,200 and 
$895 were merged into one for $1,595. 
On November 11, 1908, $95 was paid, 
reducing the note to $1,500, and on March 

12, 1904, $100 more was paid, making a 
further reduction to $1,400. On May 11, 
1904, this last mentioned note was renewed, 
and is the one on which the present claim 
is made. 

As to all the notes mentioned, no au- 
thority to execute them appeared upon the 
minutes of the School Board except the 
note of $395. It was, however, testified 
that there were resolutions in regard to 
them which the secretaries had failed to 
properly record, but as against this testi- 
mony was presented, on the part of the 
defense, the evidence of Benjamin Colten, 
J. Ross Flaharty and Walter Bunting, who 
were members of the Board in 1908, and 
William Jack and Walter Kirk, who were 
members of the Board in 1901, that no 
such action had been taken at any time by 
the Board. As William Jack was secretary 
in 1901, his evidence upon this subject 
must have come before the jury with con- 
siderable force. Sin<^e the trial, however, 
depositions have been taken upon this rule, 
and a fragment of a note, payable to 
Whiteside, as treasurer of the Golerain 
Township School District, dated June 27, 
1901, and sii;ned by Moses Pownall as 
president and William Jack as secretary, 
and a note of $1,000, drawn in the same 
way, dated December 12, 1901, were pre- 
sented before Mr. Jack. He then testified 
that if the fragment of the note above 
mentioned was a note of $2,000 given by 
the School District, it was authorized by 
tbe Board before it was executed by him, 
and the same applies as to the note for 
$1,000. He also stated that the fact that 
authority for all the notes given by the 
officers of the School Board on behalf of 
the School District was not placed upon 
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the minates, and was not entered thereon 
vhile he was secretary, was his mistake. 
The hooks of the f>lHintiflF hank show that a 
note ol $2,000 wax di»*counted on Jun#» 27, 
1^*01, as a renewal of a note of March •'^0, 
1901. which was the original $2,000 used 
to pay the prior indehtediiens of the School 
Dit^trict, and William II. Keller, Ksi]., of 
this Bar, has testified that when he, as 
counsel, was preparing an answer for the 
School District, in certain equity proceed, 
int's, he had in his possession two notes of 
$2X00 esch, one of which was dated 
March, 1901, and the other Jane 27,1901. 
He says he ^ave these notes to Mrs. Ahhie 
Reynolds, who took them with her, and she 
testified that she took thim home with her, 
and as they were not deemed important 
some of them have heen since destroyed. 
Those which have heen produced were 
obtained from her. 

It has also heen testified hy Mr. S. R. 
Dickey, the President of the plaintiff hank, 
that he did not know, at the time of the 
trial, that the note of $2,000 was signed 
by Mr. Jack, and that tliat kno^led^^e only 
came to him a few days ago ; that the note 
was not in the pO!i!<es8ioii of the hank, but 
was held hy J. C. Whiteside, or his counsel, 
and tliat he made inquiries concernitig it 
and efforts to secure it, but was unable to 
do so. In addition, it was testified by 
Ross G. Collins that Mr. Jsck, after the 
trial, told him that he believed the $2,000 
note and the $1,400 note were all right, 
but that they were neglected to be put on 
the minutes. 

It appears to the Court that this evj- 
dence is of considerable importance to 
plaiiitifT. Mr. Jaek*s present statement is 
in conflict with what he testified to upon 
the trial. His testimony, as we have said, 
was important, and we are of opinion that, 
because of the injury it may have done, 
the case should be retried. As to the re 
ports made to the State, it appeared that t 
while some of defenlant^s witnesses were 
school directors, statements of indebtedness 
due by tlie school district were contained 
therein. There was some dispute whether 
thifl indebtedness was reprcHented by notes 
or bonds, but this question can be nettled 
more properly by a jury than by the Gourti 



where, in view of our decision open this 
role, the evidence can be presented. For 
these reasotiB, and in order that the evi- 
dence since found siiall be fairly paased 
upon, we make this rule absolute. 
Rule made absolute. 



C. P. OP LANCASTER COUNTY. 
Becker Tt. Weaver. 

Ju $fice — J u riif diction of — Con$equen tial 
damoges. 

A JuRtioe of tbe peace it without jarlndlctinD 
in s n action for **diiinMgfii suffered by bein^ 
attacked en ifie public bi^bway by defendant *8 
dog aa I'laintiff waa paaMiig ab>i)gon a bicycle," 
bUfb claim being lor conMquential Injury* 

November Term, 1906. No. 81. 

Certiorari, 

John E. Malorify for certiorari. 
March 81, 1906. Opinion hy Landis, 

P.J: 

The record of the justice of the peace in 
this case shows that ^^plaintiflT, on oath, 
claims $4.f>0 damages suffered hy being 
attacked on the public highway by defend- 
ant's dog as plaintiff waa passing along on 
a bicycle," and the exception to his record 
is, that he was without jurisdiction, the 
chim being for a con8ei|iieotial injury. 
We are of opinion that this contention is 
correct. 

In Ileineke rs. Kohler, 2 Phila., 44, the 
claim was for injury to the plaintiff's son 
resulting from the bite of a dog owned by 
the defendant. It was held that the dam- 
ages were purely canse<|uentiMl, and that 
the magistrate had no jurisdiction. In 
Henry v$. Mulherrin, I Dist. Rep., 607, a 
dog had entered upon the claimant's lot 
atid killed a goose, and it was said, by 
Rice, P. J., that the general rule of the 
common law is, that it is necessary, in an 
t action for an injury committed by a dog in 
the absence of the defendant and without 
his agency, to allege and prove his mis- 
chievous propensity, and that the owner 
had notice thereof, and though notice be 
proved, yet the action must be case and not 
trespass." In Rodenbough vs. Bernice, 
8 North., 78^ the claim was for damages 
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for the killing by a dog of the defendant 
of Moine chickens belonging to the plaintiff. 
Schooler, P. J., decided that the justice 
had no jurisdiction. And in the case of 
Sisco v$. Miller, 2 Lack. Leg. News, 148, 
in which the facts were, that a bull, be- 
longing to defendant, upon a public high- 
way, when unattended, attacked and in- 
jured the oxen and broke the wagon of the 
plaintiff, it was held that an action of tres< 
pass would not lie, and the justice was 
without jurisdiction. See, aUo, Swartz 
v$. Marcus, 82 Pitts. Leg. J., 166. 

Exception sustained and proceedings of 
justice set aside. 



C. P. OP LA.N0A8TBR COUNTY. 

Ohat. J. O'Oonner TS. Wm. Frysingery Snper- 
▼Isor of £. Donegal Twp. 

Justice — Jurisdiction of — Consequential 
damages, 

A Juiitiee of the peaoe in without jniisdietf on 
in sn aotiiin for '* damages againMt ilefendant as 
iupenriMor of £a»t Donegal for neglect and 
damages to home, self, and breaking buggj at 
ditoli at orosMing (not left safe) on Kiad," etc., 
•aeh claim being lor conHequeutfal injury. 

December Term, 1905. No. 11. 

Certiorari. 

W. U. Benssly for certiorari. 

Coyle ^ Keller^ contra. 

March 81, 1906. Opinion by Landis, 
P. J. 

In this case, a summons in assumpsit 
was issued by a justice of the peace aj^amst 
the defendant, as Supervisor of East Done- 
gal Township ; but the justice's docket seta 
forth as the cause of action that Plain 
tifTs claim is for $50.00 for damages 
agaihst defendant as Supervisor of East 
Donegal for neglect and damages to horse, 
self and breaking buggy at ditch at cross- 
ing (not left safe) on road from Maytown 
to Mount Jov pike, east of Frank Gray- 
bill, at night. Ttie justice entered judg- 
ment for $50.00 and costs, whereupon this 
writ of certiorari was sued out, and de- 
fendant's counsel have filed six exceptions 
to the record of the justice. The fourth 
exception, which is that the action was 



one for consequential damages or trespass 
on the case, and the magistrate did not 
have jurisdiction," is the only one that it 
IS necessary for us to consider. 

In Grosky vs. Wright, 2 Kulp, 415, 
Judge Rice said: A justice has jurisdic- 
tion of actions of trespass brought for the 
recovery of damages for injury done or 
committed on real and personal estate. It 
has been many times decided that the 
damages for which a plaintiff may sue in 
this form of action are such as arise where 
the injury is immediate and would be re- 
coverable in the common law action of 
trespass vt ft armis^ and not such as are 
consequential and would be recoverable, if 
at all, only in an action of trespass on the 
case." In like manner, in Murphy vs. 
Thall, 17 Sup., 500, Mr. Justice Porter, 
delivering the opinion, said that, **when 
the action springs simply from tort and is 
not dependent upon any contract relation 
or course of dealing between the parties, 
and the injury is consequential, it lies not 
within the statutory jurisdiction of a justice 
of the peace." 

It would seem to be unnecessary labor 
to seek out and site the numerous decisions 
upon this plain proposition. The only 
qiiestion with us is, whether the injury for 
which recovery is sought was consequential. 
Upon this point, we have no doubt, as the 
statement contained in the justice^s docket 
shows that it was. See Freedom Town- 
ship vs. Snowden, 5 Dist. Rep., 73. It 
follows, therefore, that the justice was 
without jurisdiction and could not entertain 
the suit. For this reason we sustain the 
exception and set aside his proceedings. 

Exception sustained and proceedings of 
justice set aside. 
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Legafit/ charged on land^Dis*ihargf of 
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Equitable powers of the court. 
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charged upon Und are dificbarf^ed by a sale 
under the Act of June 12, 19('8, P. L., 461, un- 
less the sale was expreBnly subject thereto or 
unless the testator intended to make them per- 
manent cbarfj^es. 

In cai»eH of this kind the Orphans' Court has 
ample power to grant equitable relief to pur- 
obaaers. 

October Term, 1905. No. 6. 
Rule to strike off decree of confirmation 
of sale. 

Coyle ^ KelUr^ for rale, 

B. F. Davis^ contra. 

April 12, 1906. Opinion bjr Smith, P. J. 

The essential parts of the will of Henrj 
Rutt, ^or the purposes of this rule, are as 
follows : 

4th. I give and bequeath unto my said 
wife Elizabeth the right power and au- 
thority if she survives me, by her Last 
Will and Testament or any other writing 
under her hand and seal, legally executed, 
to give, bequeath, grant bargain, sell, be- 
stow or otherwise dispose of as she may 
think proper the sum of Two Thousand 
dollars ($2,000) to such person or persons 
as she in her own dincrction may think 
proper and in case of default or her failing 
in her lifetime to make such bequest grant 
bargain sell or other disposition of the said 
sum of Two thousand dollars or any part 
thereof in her lifetime then in such case, 
the said sum of Two thousand dollars or 
the part thereof not so as aforesaid dis- 
posed of by my wife shall desent to and I 
give and bequeath the same unto her heirs 
and legal representatives in the shares and 
portions and according to the intestate laws 
of this State in operation or effect at her 
death as if she had died in possession 
thereof intestate and unmarried . . . 

** 6th. I give devise and bequ«>ath my 
said lands and Real Estate of which I may 
die seized and owner of unto my Nephews 
Henry H. Rutt and David Rutt sons of my 
Brother George Rutt, deceased, one-fourth 
part thereof unto Mary Kurtz. Elizabeth 
Kurtz, and John Kurtz, children of my 
Nephew John Kurtz, deceased, who was a 
son of my sister Elizabeth Kurtz, deceased, 
and widow of Samuel Kurtz shall have one- 
fourth part thereof, unto Mary Rutt (single 
woman) one-four|ih part thereof, upto N^ucy 



widow of William Lichty one-foarth part 
thereof as tenants in common to bis and 
their respective heirs and assigns under 
and subject nevertheless to the rights of 
occupancy and possession and the Bents 
issues and profits thereof onto my wife dur- 
ing her life as hereinbefore devised and 
bequeathed to her and subject and liable 
also to the liens legacies and bequests and 
payments to be made therefrom and there- 
out as hereinbefore and hereinafter made. 

'*8th. I give and devise onto the said 
Lizzie A. Wanner if she should be living 
at the time of the death of my said wife 
the sum of Five Hundred Dollars, to be 
paid to her in one year after my wife's 
death and if the said Lizzie A. Wanner 
should be dead at the time of the death of 
my wife then to be paid the said Legacy 
unto her heirs and assigns.'* 

By virtue of the Act of June 12, 1893, 
P. L. 461, A. B. Rutt was appointed 
trustee to sell real estate of the decedent, 
which on the 18th day of October, 1905, 
he sold to M. H. Grube and P. E. Shirk. 
The sale was confirmed. The purchasers 
now ask to have the decree of confirmation 
stricken off, alleging that the proceedings 
were defective. They also contend that at 
the time of the sale the trustee publicly 
announced that purchasers would receive a 
clear title, free from incumberances ; that 
it was so stipulated in the conditions of 
sate, and than notwithstanding such procla- 
mation and conditions of sale the property 
is subject to the liens of the legacies for 
two thousand dollars and five hundred dol- 
lars. 

There is no disposition on the part of 
either the trustee or the petitioners to rue 
bargain. The former admiu that it was 
the understanding that purchasers should 
pay only what they bid and receive the 
property unincumbered. The latter are 
willing to take the property under those 
conditions. The purpose of these proceed 
ings evidently is to remove a cloud from 
the title. 

The legacies were charges against the 
land. This is clear and is not disputed. 
The testator's language is: >^ subject and 
liabjl# als^ to the lieoB legacief and be* 
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qoetts and payments to be made therefrom 
aod thereooc as hereinbefore and herein- 
after made." Aasumin^i; this, which often 
M an embarassing and diflScult problem to 
be settled, we come to the vital question : 
did the sale divest the liens of the legacies? 

In Bamet V9. Washebaagh, 16 S. & R., 
410, it was held that a slierifTs vendee 
took the land discharged of the lien of the 
legtcjr. Rogers, J., said: •*This ques- 
doo seems to have created difficulty at an 
early day. It was considered at nin 
priut^ by judges of great learning and ex- 
perience, and it would ill become this Court, 
without good reason, to depart from the 
law, so long and so well settled. In the 
case of Nicholls vt. Postlethwaite, the 
qoestion was, whether the legacies were a 
charge upon the land. The Court having 
determined that these were a charge upon 
the testator's real estate, ordered, as a 
matter of course (as it would appear), that 
the money in the sheriff's hands should be 
trat applied to the payment of the legacies. 
2Dall., 181. The authority of this case 
ha« been since recognised in Oause v$. 
Wiley, 4 Serg. & Rawie, 585. Justice 
Doncan says (speaking of a legacy charged 
OD land), * Tliis case operates as a judg- 
ownt, and sheriffs, in the sale of land, are 
hoand to take notice of it ; for where lands, 
charged with a legacy, are sold as the 
ettate of the devisee, the legatee was let 
in as a judgment creditor to recover out of 
the purchase money the amount of his 
''^•cy-* Nicholls vs. Postlethwaite, 2 
Dall., 181. We have no doubt, that lands 
Bay be sold subject to legacies, and, that 
b such cases, the land goes into the hands 
of the sheriffs vendee charged with their 
(Ajment. But, that it is so sold, should 
expre^ly appear. It should be the clear 
anderstanding of all the parties, that the 
ooe sold and the other purchased subject 
to the lien." 

In Hellman v$. Hellman, 4 Rawle, 449, 
it was decided that a judicial sale dis- 
charged the lien of a legacy payable in in 
itallments, even though some were not due 
at the time of the sale : The fourth error 
ia so exception to the answer of the court 
to the first point submitted by the plain- 
tiff's eounsely upon which the court was 



requested to instruct the jury, ' that the 
legacy was a charge upon the land, and 
that the sheriff's sale, under the condition 
on which it was sold, did not divest the 
lien.* In reply to this the court told the 
jury, *' that tne sheriff's vendee took the 
land discharged of the lien of the legacy, 
unless it was sold subject to the lien ; and 
in the opinion of the court there was no 
exception as to this lien in the conditions 
of sale.' That the court below was right 
in directing the jury that the sheriff 's sale 
of the land discharged it from the lien of 
the legacy has been already shown in what 
I have said upon the second error." 

While McLanahan v$, McLanahan, 2 P. 
& W., 279, was cited in support of the 
contention that the liens of the legacies 
were not divested by the sale, it decides 
the opposite of that. In that case the tes- 
tator devised his real estate to his three 
sons subject to certain legacies charged 
thereon for the use of his daughters. The 
sons divided the land, each taking a third 
part in severalty. Subsequently that of • 
one was levied upon and sold by the sheriff. 
The whole amount of the daughters' lega- 
cies was claimed out of the proceeds of the 
sale. It was held that only one-third was 
payable. The liens of the other two-thirds 
remained on the two-thirds of the tract un- 
sold. Each son's land was subject to its 
share of the charge and the proportional 
amount only was divested by the sale. 

It was held in De wart's Appeal, 48 Pa., 
825, where the legacy charged on the land 
for the use of a minor grandson was not to 
be paid until after he attained the age of 
twenty-one years, and which lapsed if he 
died before that time, that a sheriff's sale 
of the land within the time did not divest 
the lien of the legacy. By the terms of 
the will the payment of this legacy was 
postponed until after the legatee became 
twenty-one years old. See also in the 
same estate, Schnure's Appeal, 70 Pa., 
400. 

The Supreme Court have formulated a 
rule which is a guide and relieves parties 
from uncertainty in cases of this character. 
In Washbiirn's Estate, 187 Pa. 102, Mr. 
Justice Fell, in deliveiing the opinion of 
the Court, said: ^^The exceptions to the 
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rale that a sherifTs sale dischargee liens 
created bj deed or will were said in 
Stewartson v$. Watts, 8 Wait^, 892, to be 
(1) where liens are created by last wills 
and testaments as permanent provisions for 
wives and children ; (2) where from the 
nature of the incumbrance it will not readilj 
admit of valuation ; (8) where it is plain 
they were intended to run with the land. 
In Hiester vm. Green, 48 Pa. 96, it was 
said that under one or the other of these 
heads it was manifestly intended that every 
lien should fall which was to be saved, un- 
lei>8 by statute, from the ordinary effects 
of a sheriff's sale. These exceptions to 
the rule have since been recognized in a 
number of cases, amon^ them, llelfrich v$. 
Weaver, 61 Pa. 885, Pierce vs, Gardner, 
88 Pa. 211, Bryan's Appeal, 101 Pa. 889, 
and Rohn v$. Odenwelder, 162 Pa. 816, 
but they have not been extended. The 
rule is that the liens of pecuniary legacies 
which aro determinate in value are dis- 
charged by a sheriffs sale of the Ian J under 
a judgment obtained against the dovisee 
unless they were plainly intended by the 
testator to be continuing liens." 

The widow of the testator at the time of 
the sale was dead. It was the testator's 
intention that the legacies charged on the 
land devised by him should remain a lien 
only during her life. It was a perma- 
nent provision for a wife, which ended 
with iier life. The nature of the in- 
cumbrances is such as to readily admit of 
valuation. It is plain that they were not 
intended to run with the land after the 
widow's death. The question is resolved 
by the testator's intention. The liens of 
these legacies were divested by the sale. 

In cases of this kind the Orphans' Court 
has ample power to grant equitable relief 
to purchasers. Schug's Appeal, 14 W. 
N C, 49: Dfllaven's Appeal, 106 Pa., 
612; Dodder's Estate, 18 D. R., 471; 
Farabee's Kstate, 18 D. R., 789. 
« Among the reasons assigned for striking 
off the decree of confirmation was the de- 
fective petition on which the order of sale 
was granted. If we did not believe that 
the irregularities were sufficiently amended 
by these proceedings to clear th^ title, we 
would make the rule absolute. We readilj 



understand why a prudent person would 
hesitate to accept the title without the 
proofs which are now offered. 

The rule is discharged. The costs to be 
paid out of the estate. 



0. C. ADJUDICATIONS. 

By Judge Smith. 
Thursday, April 12, 1906. 
Adjudication : 

Kebecca Schock, W. Hempfield, $11,- 
961.22. 
Opinion : 

Estate of Henry Rutt« dec'd. Rule to 
strike off confirmation of sale discharged it 
cost of estate. 

Monday, April 16, 1906. 

Adjudications : 

Mary Broka, city. 

Anna Margaretta Evanp, $4,718.00. 
Sarah C. blvans. city, $9,550.00. 
Jacob Gable, city. 
Benj. Hartman« Ilempfield. 
Absalom Li^^ht Lawrence, Marietta Bor. 
Samuel Meisner, Kphrata Twp. 
Stephen Miller, W. Ilempfield. 
Opinion : 

Esute of David Waller, dec'd. Execn- 
trix ordered to file administration accooot 
or answer. 

Friday, April 20, 1900. 

Adjudications : 

Benj. McBlroy, U. Leacock, $88.26. 

Lauretta A. Kirk, Fulton, $SI88.47. 

Edward U. Garner, Columbia, $7 1. 86. 

Jacob R. Dohner, Raphe, $2,442.66. 

Chapman Ponts, Conoy, $1,0^^7.51. 

Anna E. Landis, B. Ilempfield, $8507.91 

Elizabeth Brodhecker, city, $108.20. 

Mary H. Turner, Colerain. $118.70. 

Maria Longenecker, Upper Leacock, 
$2,984.87. 

Alice C. Gable, city, pen«onalty, $10,- 
376.48 personal and $7,1 27 .^^S real estate. 

Annie Lingerfield, city, $827 .M. 

Moses Yoder, Leacock, $7*J2.87. 

Joseph Kauffman, Manor, $2,789.98. 

Anna KautTman, Manor, $o59.89. 

John K. Masterson, Manheim Bor., 
$782 80. 

Elisiheth Froelich« East Lampeter, 
$4,949.16. 
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C. p. OP LANCASTER COUNTY. 
Pennock vs. Octoraro Water Go. 
Aiiize of nui$aneB — Lache$ — Act qf 
June 13^ 18S6y Sec. 79. 

A petition for issuance of an assise of nuis- 
ance should be refused where to the same num- 
ber and term a summons in nuisance has been 
issued and a declaration in trespass filed olaim- 
ing^damages. 

The writ of assize of nuisance has been super- 
ceded by the Act of June 18, 1886, Section 79, 
P. L., 587, relating to actions of nuisance. 

Such writ even if allowable should not be 
issued to petitioners who took no steps to pre- 
▼ent the erection of the dam of which they com- 
plain and stood by passively while thousands 
of dollars were expended in its construction. 

October Term, 1905. No. 62. 

Petition for issuance of an assize of 
nuisance. 

Trevor T. Matthews and John E. 
MalonCj for petition. 

Harris^ Williame ^ Bunting and B. 
Frank Kready^ contra. 

March 81, 1906. Opinion by Landis, 
P. J. 

In Barnet ve. Ihrie, 17 8. & R., 215, 
Huston, J., in speaking of an Assize of 
Nuisance, said: ^^I admit that, of this 
action, I know little ; of that little, I dis- 
like every part," and I doubt whether, in 
the profession, there will be much general 
dissent from that view. However, as the 
petitioner's counsel seek this featinum 
remedium^ it is our duty to inquire whether 
they are entitled to it. 

Blackstone, in his Commentaries, vol- 
nme S, page 220, says: **An Assize of 
Nuisance is a writ, wherein it is stated 
that the party injured complains of some 
particular fact done, ad nocumentum liheri 
tenementi tut, and therefore commanding 



the sheriff to summon an assize, that is, a 
jury, and view the premises, and have them 
at the next Commission of Assizes, that 
justice may be done therein ; and, if the 
assize is found for the plaintiff, he shall 
have judgment of two things: 1. To have 
the nuisance abated ; and, 2. To recover 
damages.'* Before the Statute of West- 
minster 2, 18 Edw.y 1, c. 24, upon the 
alienation of the land wherein the nuisance 
was set np, the injured party was driven 
to his quod permittat proeternere^ and 
this is a writ commanding the defendant 
to permit the plaintiff to abate, quod per- 
mitf^tproeternere^ the nuisance complained 
of, and, unless he so permits, to summon 
him to appear in court, and show cause 
why he will not." But he says that '^both 
these actions of Assize of Nuisance and of 
quod permittat proeternere are now out of 
use, and have given away to the action on 
the case, in which, as was before observed, 
no judgment can be had to abate the nui- 
sance, but only to recover damages," and 
in England they were formally abolished 
by 8 & 4 Wm., IV, c. 27. In Encyclo- 
pedia of Pleadings and Practice, vol. 14, 
p. 1094, it is said that, in the United 
States, the remedy by quod permittat 
proeternere does not appear to have ever 
been recognized, and that the Assize of 
Nuisance has been sometimes employed, 
but is now either abolished or obsolete. 
However, notwithstanding this opinion of 
the learned commentator doubting the ex« 
istence of such a remedy, the question sub- 
sequently arose, and for the first time in 
this state, so far as shown by the reported 
cases, in Livezey v$. Gorgas, 2 Binney, 
192 (1809), wherein the application was 
to remove an Assize of Nuisance, com- 
menced in the Common Pleas, on certiorari, 
to the Supreme Court. It was held that 
the judges of the latter court had jurisdic- 
tion as justices of assize, and might, if nec- 
essary, re-summon the same jury who 
viewed the nuisance by command of the 
court below. Tilghman, C. J., in deliver- 
ing the opinion of the court, said: **The 
learned counsel for the plaintiff has thought 
fit to elect a remedy which has long been 
antiquated in England, and which, if ever 
pursued in this state, has certainly not 
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been used more than once or twice ; in- 
deed, no precedent has been shown of its 
having ever been carried completely 
through. Lord Mansfield declared that, 
of Meisin and dUneinn^ very little was 
known, except the name. I will not say 
quite so much of the Assize of Nuisance, 
but it is certainly a subject in which we are 
much in the dark. 

It cannot be denied that the remedy by 
assize exists, because it is expressly de- 
clared in the Act of Assembly, 22d May, 
1722, that the judges of the Supreme 
Court shall have jurisdiction as justices of 
assize. Following this case came that of 
Barnet V9. Ihrie (1828), supra. It was 
there squarely decided that an Assize of 
Nuisance was an existing remedy in Penn- 
sylvania, not altered in essential points, 
though in matters of form it ought to be 
adapted to modern practice ; that the re- 
cognitors are not to be summoned and 
sworn according to the act directing the 
mode of returning and selecting jurors, nor 
are the proceedings irregular because there 
has been a defect in the pleadings, since 
the whole case may be put before the re- 
cognitors at large without regard to plead- 
ings. Gibson, C. J., delivering the opin- 
ion (page 211), said: '^I certainly have 
not been in favor of reviving obsolete 
forms, which, from the disuse of them by 
our forefathers, might well be considered 
as having been rejected at the settlement 
of the province. It is, however, too late 
to make a stand against them now, it hav- 
ing been established by repeated decisions 
of this court that all common law actions 
which have not been abolished by the leg 
islature are in force here precisely as they 
are in England." The last case is that uf 
Maris vs. Parry, 3 Rawle, 413 (decided 
in 1832). There it was held that, if the 
recognitors who are sworn in an Assize of 
Nuisance cannot agree and arc discharged, 
the panel cannot afterwards be re-sum- 
moned and the whole of them sworn to af- 
force the assize, nor can those who were 
not previously sworn be sworn with and 
take the assize, nor can a writ be awarded 
commanding the sheriiT to summon a new 
set of recognitors. There also appears the 
analogous case of writ of entry sur de^ 



seisin^ Witherow vs. Keller, 11 S. i R., 
271, wherein it was held that such a writ 
could be maintained. 

If, then, plaintiifs* proceedings are cor- 
rect in form and no change has been made 
in the method of procedure by statute since 
that time, we would undoubediy be obliged 
to grant their prayer, and to these points 
we will now direct our attention. 

By Section 79 of the Act of June 13, 
1836, P. L. 687, it is provided that 
" actions of dower, partition, waste, eject- 
ment, nuisance^ and all other pleas of land, 
may be commenced in any Court of the. 
County wherein the lands or tenements in 
question are situate, having original juris- 
diction thereof, either by agreement of the 
parties, in the manner and with the effect 
provided in the case of personal actions, 
or by writ;" and in Section 82 of the 
same Act, that ** the writ which shall be 
used for the commencement of any such 
action shall be, in all cases, unless other- 
wise especially provided, a writ of sum- 
mons, which shall be directed to the Sheriff 
of the County in which the action is com- 
menced, and shall be made returnable in 
the manner and according to the rules pro- 
vided in the case of the personal actions." 

In commencing this suit, the plaintiffs 
issued a praecipe in the following form: 
Issue summons in nuisance against the 
defendant in the above entitled case, re- 
turnable the 16th day of October, A. D. 
1905," and in pursuance thereof, a writ of 
summons was issued by the prothonotary 
in the usual and ordinary form. At the 
same time, there was filed a declaration in 
trespass, claiming damages for the injury 
sustained by reason of the damming of the 
water of the Octoraro creek over their 
lands, and defendant, on a rule to plead, 
entered its plea of not guilty. It will be 
observed that the action was in accordance 
with the Act of 1836, and not under the 
common law ; but, nevertheless, without 
more, and to the same number and term^ 
they, on February 17, 1906, presented 
this petition, and, by it, requested that the 
whole method of procedure be changed and 
that an Assize of Nuisance be proceeded 
with. We are of opinion that, even though 
they are entitled to such a remedy, they 
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cannot thus pursue U, and that, being ir- 
regular in form, for this reason alone the 
rule should be discharged. In Witherow 
vs. Keller, aupra^ the Supreme Court 
held that such actions should not be en- 
couraged, and in prosecuting them, a party 
must pursue the strictest form. 

But we do not wish to base our judg- 
ment on this technical ground alone. It 
would seem to have been the general 
opinion, at least since the passage of the 
Act of 1886, that the methods set forth 
therein superseded the remedies at common 
law in this respect ; for, during these many 
years, no lawyer has suggested the con- 
trary. While it is held that statutes in 
derogation of the common law, or out of its 
course, are to be strictly construed and not 
extended by implication (Bear vs. Bear, 
33 Pa., 525 ; Smith v$. Altoona and 
Philipsburg Connecting Railroad Company, 
182 Pa., 139), this principle, we con- 
ceive, applies chiefly to the rights of the 
parties, rather than to the form of pro- 
cedure, and it is certain that courts will 
give the most liberal construction to an 
act where it is necessary to secure the 
right of trial by jury. Potts vs. Staeger, 
12 Pa., 863. The Act of 1836 directs 
that ** the writ which shall be used for the 
commencement of any such action (re- 
ferring to the 79th Section, which specially 
mentions actions of nuisance), shall be, in 
all cases, unless otherwise especially pro- 
vided, a writ of summons," and it seems to 
us that this precludes the issuance of a 
writ of Assize, there being no special pro- 
vision for it. We are of opinion that the 
Act of 1836 supersedes the use of the 
former remedy. 

But, in addition, there is another sufiB- 
cient cause why the writ should not at this 
time be allowed. The plaintiffs, it is as- 
serted, have no paper title, but depend 
upon a right by prescription, and even this 
right is denied in the answer. While they 
claim they gave notice of ownership at the 
inception of the work on the company's 
dam, they took no steps to prevent its erec- 
tion, and stood by passively, while thousands 
of dollars were expended in its construc- 
tion. In Commonwealth vs. Bala and 
Bryn Mawr Turnpike Company, 153 Pa., 
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47, it has held that laches may even be im-; 
puted to the Commonwealth, as well as to 
an individual, and that where, in entire 
good faith, and without any warning or' 
objection on the part of the Commonwealth, 
a turnpike company expends a large 
amount of money in extending its road 
under an amended charter, a Court of 
Equity will refuse its aid, after the expir- 
ation of five years, leaving it to its remedy 
at law. In Pennsylvania Railroad Com-^ 
pany vs. Montgomery County Passenger. 
Railway, 167 Pa., 62, it was decided that,; 
where township officers or owners abutting 
upon roads have stood by and permitted 
the expenditures of large sums of money 
in the construction of a street railway upon 
the road, they cannot afterwards demand 
that the railway shall be torn up or its use 
enjoined. See, also, Heilman vs. Lebanon 
and Annville Street Railway Co., 175 Pa., 
188. In Becker vs. Lebanon and Myers- 
town Street Railway Co., 188 Pa., 484, 
where a land owner promptly filed his hUl' 
in equity against a street railway company, 
to prevent the construction of its railway 
upon a turnpike road abutting upon his 
property, but made no motion for a prelim- 
inary injunction until the road had been 
built and was in full operation, and took 
no further steps in the case for two years 
and half, an injunction was refused. 
To the same effect is Messner vs. Lykens 
and Williariis Valley Street Railway Co., 
18 Sup., 429. In Bradford vs. New York 
and Pennsylvania Telephone and Telegraph 
Co., 206 Pa., 582, where a bill in equity 
was filed by a municipality to compel a 
telegraph and telephone company to re- 
move poles and wires from the streets, it 
was dismissed on the ground of plaintiff's 
laches, where it appeared that the munici-^ 
pality had permitted the defendant and its 
predecessor to occupy the streets in this 
way for more than twenty-one years, and 
that, without protest or objection, had 
stood silently by while the defendant spent 
seventy-five to one hundred thousand dol- 
lars. And in our own case of Nesinger 
V8, Clay and Hinkletown Turnpike Com- 
pany, 203 Pa., 265, where a turnpike 
company abandoned its road, and the town- 
ship supervisors thereupon maintained it 
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for several years, and sabseqaendy a new 
himpike company was organised which 
took possession of the road, expended 
money upon it and erected toll gates, it 
was decided that the supervisors could not, 
jafter the expiration of sixteen years from 
the time when the new company took pos- 
^ssion, maintain a bill in equity to restrain 
it from the use of the road until it had re- 
imbursed the supervisors for their expend- 
itures while maintaining it. 

We are, therefore, of the opinion that 
the petition should be refusea, and the 
rule discharged. 

Rule discharged. 



0. P. OP LANCASTER COUNTY. 

In re Petitioiui of Octoraro Water Go. for 
Approval of Oondemnation Bonds. 

Water righU — Taking water in one state^ 
damage in another — Remedy — Act of 
April eg, 1874, Sec. Si, P. L., 93. 

A water company has no power by eminent 
domain to take in Pennaylvania water wbiob oat- 
urally flows Into Maryland and assess damages 
therefor under Pennsylvania laws to Maryland 
riparian owners. 

<*The rale of law is uniform and undoubted 
that every riparian owner is entitled, as an inci- 
dent to his land, to the natural flow of the water 
of a stream running through it undiminished in 
quantity and unimpaired in quality subject to 
die reasonable use of the water by those simi- 
larly entitled for the ordinary purposes of life, 
and any sensible or essential interference there- 
with, if wrongful, whether attended with actual 
damage or not is actionable." 

Trust Book No. 19, pp. 401, 405. 

Rules to revoke approval of bonds. 

W. U. ffensel, for rule. 

Harris^ Williama ^ Bunting^ for peti- 
tion. 

April 14, 1906. Opinion by Landis, 
I^. J . 

The Octoraro Water Company, in the 
exercise of its corporate franchises, has 
located and caused to be constructed a dam 
and put in operation intakes or pumping 
stations on the Octoraro creek, upon the 
" Pine Grove Forge " property, in the 
township of Lower Oxford, in the county 
of Chester and the state of Pennsylvania, 
and also upon the " Collins Tract," in the 
township of Colerain, in this county. 



These have been so eonstmcted for the 
purpose of appropriating and diverUng the 
waters of the said creek for the corporate 
uses of the said company ; William T. 
West &; Company and the Cecil Paper 
Company are manufacturers, who have 
mills farther down the said stream, in Cecil 
county, Maryland, and the use of the 
waters of the said Octoraro creek is ap- 
purtenant to their land. In pursuance of 
the above objects, on June 9, 1905, the 
said company presented its petition to this 
Court, setting forth that it had endeavored 
to agree with William T. West & Company 
and the Cecil Paper Compilny upon the 
proper compensation to be paid to them, 
respectively, for the damages done, or 
likely to be done, in consequence of the 
taking of the said waters ; but that it had 
failed in the premises. At the same dme, 
it presented its bonds, with surety, in ac- 
cordance with the Act of Assembly of this 
state in such cases made and provided, 
which the said land owners also refused. 
This Court was then asked to approve the 
security upon the said bonds and to permit 
them to be filed, and this we ordered to be 
done, however, without prejudice ; and, so 
that the matter might be fairly heard, we, 
at the same time, granted a rule to show 
cause why their said approval should not 
be revoked. 

It will be observed that the Octoraro 
Water Company takes water from the 
Octoraro creek within the borders of the 
state of Pennsylvania; but the effect of 
such taking is felt by the said William T. 
West & Company and the Cecil Paper 
Company, at their mills and property in 
Cecil county, in the state of Maryland ; 
and, from the petitions thus presented, it 
is established beyond question that the 
properties of the said parties are injured 
by the taking. It is claimed by the latter 
companies that the state of Pennsylvania 
can confer no right of eminent domain upon 
the Octoraro Water Company by virtue of 
which the Water Company can obtain 
viewers under an appointment from this 
Court to assess damages to their land thus 
located in the state of Maryland, and the 
propositions which are raised by the ex- 
ceptions to the approval of the bonds are : 
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Finl, that the Ootoraro Water Company 
has no power to take water which naturally 
flows to Maryland and in which the com- 
plainants have riparian rights ; and, second, 
that, even if such power exists, the dam- 
ages incurred are to be assessed under the 
system established by Pennsylvania laws 
in the taking of land by eminent domain. 

By the Act of April 29, 1874, section 
34, P. li. 93, and its supplements, it was 
provided that, where such companies should 
be incorporated for the supply of water to 
the public, or for storing and transporta- 
tion or supply of water and water power 
for commercial or manufacturing pur- 
poses, tbey should have the power to 
proride, erect and maintain all works 
and machinery necessary or proper for 
raising and introducing into the* town, 
borough, city or district where they 
might be located, and in territory adjacent 
thereto, a sufficient supply of pure water 
or water and water power, and, for that 
purpose, might provide, erect and maintain 
all proper buildings, cisterns, reservoirs, 
pipes and conduits for the reception and 
conveyance of water or water power, and 
should have power to appropriate so much 
of the water fi'om the rivers, creeks, canal, 
water rights and easements within or with- 
out the limits of the city, borough or place 
m which said company might, by its char- 
ter, be located, as might be necessary for 
its purposes: and all damages done thereby 
should be ascertained, recovered and paid, 
in case no compensation could be agreed 
npon between the parties, by an applica- 
tion, by petition, to the Common Pleas of 
the proper county, who thereupon should 
appoint five discreet and disinterested free- 

I holders, &c., who should estimate and 
determine whether any, and, if any, what, 

I amoant of damages had been sustained, 
and to whom the same were payable, and 

I make report thereof to the said Court ; 
and it was in pursuance of the plan set forth 
in the said Acts that the petition and 
bonds in this case were presented. The 
power, however, to take within this state 
does not ioiply a right to affect property 
in another state to which the waters of the 
stream naturally flow. 
Chancellor Kent, in 8 Kent's Commen- 



taries, section 489, says: "Every pro- 
prietor of lands on the banks of a river 
has naturally an equal right to the use of 
water which flows in the stream adjacent 
to his lands, as it was wont to run (^currere 
solebat), without diminution or alteration. 
No proprietor has a right to use the water, 
to the prejudice of other proprietors, above 
or below him, unless he has a prior right 
to divert it, or a title to some exclusive 
enjoyment. He has no property in the 
water itself, but a simply usufruct while it 
passes along. Aqua currit et debet cur- 
rere ut currere $olebat^ is the language of 
the law. Though he may use the water 
while it runs over his land as an incident 
to the land, he cannot unreasonably detain 
it, or give it another direction, and he 
must return it to its ordinary channel 
when it leaves his estate." See, also, 
Clinton vs. Myers, 46 N. Y., 611. " The 
unauthorised and uncompensated perma- 
nent diversion by a municipal corpora- 
tion of the water of a non-navigable 
stream from a riparian owner, is not ex- 
cused by the fact that it was deemed to 
have been taken for a public benefit. The 
seizure and permanent diversion is a con- 
tinuing wrong, unless compensation has 
been made, either by agreement, or under 
process of law, and by virtue of authority 
conferred by the constitution and the 
statutes of the state." Pine et al, v%. 
Mayor, etc., of City of New York, 108 
Fed. Rep., 387; Seifert vn. City of 
Brooklyn, 101, N. Y., 186; Nolan rs. 
City of New Britain, 69 Conn., 668; 
Harding va. Water Co., 41 Conn., 87. 
The right of a riparian proprietor upon a 
non-navigable stream to the use of its 
ordinary flow of water, undiminished by 
an unreasonable use by a proprietor above 
him, is not an easement or appurtenance, 
but is inseparably annexed to the soil, and 
is parcel of the land itself. Pine et. al. 
V8. Mayor, etc., of City of New York, 
supra. 

Mr. Justice Clark, in Clark vs. Penna. 
R. Co., 145 Pa., 488, has fully expressed 
the law of this state on this subject. He 
says: '^The rule of law is uniform and 
undoubted that every riparian owner is 
entitled, as an incident to his land, to the 
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natnral flow of the water of a stream run- 
ning through it, undiminished in quantity 
and unimpaired in quality, subject to the 
reasonable use of the water by those sim- 
ilarly entitled, for the ordinary purposes 
of life ; and any sensible or essential inter- 
ference therewith, if wrongful, whether 
attended with actual damage or not, is 
actionable. Mayor v$. Commissioners, 7 
Pa., 868; Philadelphia vs. Collins, 68 
Pa., 116. This principle applies to some 
extent whether the stream is public or 
private. Haupc's App., 125 Pa , 224; 
Lord v$. Water Co., 135 Pa., 180. The 
sise and capacity of the stream is, of 
course, in all cases of this kind, to be con- 
sidered. Miller vs. Miller, 9 Pa., 74. 
* Every riparian owner,' says our 'brother 
Paxson, in Penna. R. Co. vs. Miller, 112 
Pa., 41, ^ has the right to use the water of 
the stream passing over his land, for ordi- 
nary domestic purposes ; and if the stream 
is so small that his cattle drink it all up, 
while it may be a loss to the lower riparian 
owner, it is damnum absque injuria. 
But where the upper riparian owner diverts 
or uses the water, not for ordinary domes 
tic purposes, such as are inseparable to 
and necessary for the use of his land, but 
for manufacturing or other purposes, hav- 
ing no necessary relation to his use of his 
land, it is different ; ' in such case, he has 
only the rig^t, as against a lower proprie- 
tor, to use so much of the stream as will 
not materially or sensibly diminish its 
quantity. Wheatley vs. Chrisman, 24 
Pa., 298." ** Riparian owners have no 
ownership of running water and no right 
to divert or sell it for general use, and are 
limited in their own use of it to ordinary 
domestic purposes." Philadelphia and 
Reading Railroad Co. r«. The Pottsville 
Water Co., 182 Pa., 418; Rudolph vs. 
The Pennsylvania Schuylkill Valley Rail- 
road Co.,. 186 Pa., 541; Filbert vs. 
Dechert, 22 Sup., 362. 

^'A state cannot condemn beyond its 
own limits." Gould on Waters, sec. 242, 
p. 428. Such a statute of one state to 
confer the power of condemning lands situ- 
ated in another state for public purposes is 
ineffective. In Randolph on Eminent Do- 
main, sec. 28, p. 27, it is said: It is of 



course inconceivable that a sovereign 
should contemplate the direct expropriation 
of property within a foreign state. Such 
action would be clearly unwarrantable." 
A state cannot enact a statute purporting 
to authorize property to be taken beyond 
its boundaries, and deny a remedy unless 
the owner resort to, and thereby ratify, 
the statute, by securing his compensation 
pursuant to it. In such case, the state 
seizes by wrong and without constitutional 
right, under the color of the statute, and 
insists that the offended person shall waive 
the tort and declare the tortious act a 
valid act by seeking his remedy under the 
very statute which, as to him, is void and 
ineffective. Pine et al. vs. Mayor, etc., 
of City of New York, 112 Fed. Rep., 98. 
In Holyoke Water Power Co. vs. Connec- 
ticut River Co., 62 Conn., 670, the Su- 
preme Court of that state said: ^^The 
question has arisen whether, by virtue of 
the right of eminent domain, one state can 
take or subject to public use land in another 
state, and the decisions have naturally 
been against such power." And in Salis- 
bury Mills vs. Forsaith, 67 N. H., 124, 
the Court said : It is certain that this 
Act can have no extra-territorial applica- 
tion or effect. The use and management 
of Massachusetts real estate cannot be sub- 
jected to the control of New Hampshire 
laws." In the case just cited, a Massa- 
chusetts corporation had erected a dam 
upon its own land in that state, 
whereby the water of a stream was 
set back upon the land of a riparian owner 
in the state of New Hampshire. It was 
decided that the damages to the land-owner 
in the foreign state could not be assessed 
under the New Hampshire act of 1868 for 
the encouragement of manufactures, nor 
could the right of flowage be ascertained 
and fixed in this way. In Wooster vs. 
Great Falls Mfg. Co., 89 Me., 246, where 
the owner of land was damaged by its 
overflow by means of a dam erected to 
operate a mill in another state across a 
river, the boundary of the two states, it 
was decided that he might maintain an ac- 
tion for his indemnity at common law, but 
not under the statute. The Court said: 
" All legislation is necessarily territorial. 
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Tbe statutes of a state are binding only 
within its jurisdiction. The legislature 
cannot, if they would, authorize acts to be 
done in a foreign territory. . , . They 
cannot affect or control property elsewhere, 
and it is not to be presumed they intended 
to exceed their jurisdiction." In Rutz vs. 
City of St. Louis, 7 Fed. Rep., 438, it is 
said that the limit of state authority is 
to protect its own shores and harbors with- 
out interfering]: with the common rights of 
navigation. Where its statute authorizes 
a structure, its own citizens must accept 
the legal consequences, though not without 
recovery of damages; but Missouri cannot 
pass a law to govern Illinois, its citizens 
and their realty, situate in Illinois. If, 
pursuant to a Missouri statute, a dyke was 
erected destructive of property in Illinois 
belonging to the citizens of the latter state, 
SQch statute cannot be pleaded against 
them, for the Missouri statute could not 
operate extra- territorially." In Mann- 
ville Co. vs. City of Worcester, 188 
Mass., 89, the defendant had withdrawn in 
Massachusetts enough of the waters of the 
Tatnuck Brook, a tributary of the Black- 
Btone River, materially to affect the oper- 
ations of a mill in Rhode Island. Judge 
Holmes, delivering the opinion of the 
Court, said: '*The defendant's counsel 
contended, in the first place, that such 
rights as the plaintiff claims cannot extend 
beyond the Rhode Island line, and went 
the length of maintaining that a servitude 
cannot be created in one state in favor of 
lands in another. We are unable to agree 
to this proposition, upon either principle or 
authority. Every decision and dictum that 
we have found bearing on the precise point 
is the other way." In this case, the Court 
also held that an action for tort for diverting 
the waters of tbe stream in the Common- 
wealth of Massachusetts, and preventing 
the same from coming to the plaintiff's mill 
in the adjoining state of Rhode Island 
might be maintained in Massachusetts. In 
Saunders v». Bluefield Water Works and 
Imp. Co., 68 Fed. Rep., 138, it was de- 
cided that no corporation, municipal or 
otherwise, had power to take, for public 
use, property situated in a different state 
from that of its incorporation, and that a 



corporation under the laws of the state of 
West Virginia had no right to take, for the 
use of either the city of Bluefield or the 
Norfolk and Western railroad, under the 
right of eminent domain, water of a s]5ring 
located in the state of Virginia, and an in- 
junction was granted to restrain it from so 
doing. In Kansas V8. Colorado, 185 U. 
S., I2f>, where a state, on behalf of her 
citizens, and in vindication of her alleged' 
rights as an individual owner, filed a bill 
against another state to obtain relief in re-' 
spect of being wholly deprived by the direct 
action of the latter state of the water of a 
river accustomed to flow through and across 
her territory, and the consequent destruc- 
tion of her property, and of the property 
of her cicizehs, and injury to their health' 
and comfort, the Supreme Court of the 
United States exercised original jurisdic- 
tion in the case. In the recent work of 
Mr. Farnham on Water and Water Rights, 
Vol 1, at page 80, it is also declared that- 
one state cannot authorize changes in the 
river which will injure property in another 
state, and the upper state cannot divert the 
water to the injury of property or the de- 
struction of navigation lower down, and at- 
tempts to do so will be restrained by courts 
having jurisdiction of the parties. 

These authorities, therefore, seem to me 
to thoroughly settle the question which ia 
now presented before us. There does not 
appear to be exact uniformity as to whether 
an action of trespass will lie within this 
jurisdiction for such an injury ; but we are 
not interested, at this time, in that proposi- 
tion. If the water company has no right 
to a remedy under the right of eminent 
domain granted to it by the state of Penn- 
sylvania, then its prdceedings in this case 
must necessarily fall, and, as we have found 
that it cannot insist upon such a remedy as 
against the objectors, we must, as a conse- 
quence, make the rules absolute. 

Rules made absolute. 
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Oorporation Laws of Qermany. 

Among the few thiDgs that are done 
better elsewhere," the magazine writers 
ha?e as yet failed to record the regolation 
and supervision of corporations by the 
Oerman laws. A great deal of complaint 
is heard in this country about corporate 
mismanagement; and the most glaring 
faults spoken of are overcapitalisation and 
extravagant salaries. These two defects 
are difficult both of detection and of eradi- 
-cation in these mildly-governed states of 
ours and have flourished almost in defiance 
of our statutes. Yet, instead of binding 
atronger cords about the creation of cor- 
porations, to prevent such frauds, the tend- 
•ency has been rather to loosen the restric- 
tions already imposed. So we find Mass- 
achusetts modifying her laws to a marked 
degree within a very few years. 

In Germany, however, a successful effort 
has been made to prevent such evils with 
the result that the laws in respect to capi- 
talization and salaries are unusually strict. 
The determination of the capital, under its 
system, is not left to the will and discre- 
tion of the promoters, but is made the sub- 
ject of a judicial proceeding. Just as the 
•estate of a deceased person is valued in 
our country, appraisers and commissioners 
are appointed there to estimate the amount 
of money or property invested. Evidence 
is taken of the money paid in or to be paid 
in and of the worth of the property to be 
oonveyed.' A decree of the court is finally 
entered and upon it the company may pro- 
ceed to do business. Needless to say, 
there has rarely been an instance of over- 
oapitalization in Germany. 

The size of the salaries, too, are limited 
by statute. These are fixed, with the pro- 
verbial German thoroughness, at a logical 
and sound rate. The officers receive very 
moderate, but good living salaries. Then 
the stockholders receive a dividend of not 
less than four per cent., if the earnings 
warrant that sum. If the profits are more 
than four per cent., the directors and offi- 
oers are entitled to a moderate proportion 



of the excess ; the directors receiving no 
more than their expenses, until such profits 
are shown. And the balance is subject to 
the will of the stockholders as expressed 
by their vote, to be used for corporate por- 
poses or as the basis of. an extra dividend. 
The directors are never permitted to de- 
clare or fix the amount of the dividends. 

The result of these safeguards is that 
corporate frauds are unusual in Germany. 
The stocks and bonds of the industrial 
companies, too, are made a surer and safer 
investment for the capital of the people. 
There are, of course, business failures 
there, just as here, but they are not ac- 
companied with the great scandals of those 
of the United States. If, then, we sin- 
cerely wish to improve our condition with 
respect to corporations, we have a plan 
already inventeil for us, practical and 
simple, and easily accessible to our knowl- 
edge. Why should we not adopt it? — 
BoBton Daily Law Journal. 



A Kansas Lawter tells of a visit be 
had from an old farmer. 

The farmer wanted a big suit for dam- 
ages brought against a railroad company 
because his old brindle cow had been run 
over during the night. On questioning 
him, the lawyer couldn't find a single peg 
upon which he could legitimately hang a 
case. 

Well," he said, " I kinder thought ye 
could fetch it on the sign bein* down. 
They wan't no sign * Look Out for the 
Cars,' so I thought mebbee ye could git 
'em on that." 



0. C. ADJUDICATIONS. 
By Judge Smith : 
Thursday, April 26, 1906. 
John B. Hoar, E. Lampeter, $855.86. 
Ellis E. Hughes, Martic, $156.95. 
Isaac H. Hess, Manor, $1,001.08. 
Robert A. Evans, City, $710.27. 
Henry Fisher, Columbia, $9,214.19, 
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Notice : Sabsoribers will please see that the 
No. 25 of our current volume wbioh tbey have 
retained for permanent binding is of the cor- 
rected edition. Immediately on the discovery 
that the syllabi of the two reported cases bad 
been interchanged, the edition was recalled and 
reprinted. The first opinion printed (page 128) 
should be headed '*Pennock v$, Octoeabo 
Water Co." and not **In be Petitions," etc. 

^ommoti ffeHB"^m. 

C. p. OP LANCASTER COUNTY. 

John F. Hoenninger vs. Bchool District of 
Lancaster Oity (No. 2). 

Damage$ for turning water on property 
— Measure of — Evidence — View of 
premieee — Practice. 

In an action for damages for causing water to 
ran into plaintiff's lot of ground and cellar the 
measure of damages is not the difference in the 
market* value of the property before and after 
the iujury, as where land is taken by eminent 
domain, but the cost of remedying the injury un- 
less this exceeds the value of the property when 
such value becomes the measure. 

In such case the plaintiff shoold not be al- 
lowed to testify in a single amount or lump sum 
what his damages were without specifying the 
items and showing huw he arrived at such 
amount. 

Whether or not the jury should be taken to 
▼iew the premises in such case is a matter 
within the Oourt's discretion. The Court will 
not permit counsel for the plaintiff to address 
the iury before they are taken to view the pre- 
mises. 

A party cannot complain of the admission of 
an answer to a question by the other side on re- 
direct examination of a witness when the com- 
plaining party had on cross-examination of the 
witness brought out the same answer. 

March Term, 1893. No. 73. 

Rule for a new trial. 

B. F. Davie and Harnish ^ Harnieh^ 
for plaintiff and rule. 

W. TJ. Heneel and 2>. McMullen^ 
contra. 

April 14, 1906. Opinion by Hasslbr, J. 
After the jury bad been sworn and the 
Court, in compliance with the request of 



both parties, had directed it to be taken to 
?iew the premises in charge of two men 
selected by the parties as showers, counsel 
for the plaintiff asked 'Meave to address 
the jury before they were taken to view 
the premises." Oar refusal to grant this 
request is assigned by the plaintiff as the 
first reason why a new trial should be 
granted. 

Whether or not the jury in a case like 
this should be taken to view the premises 
in question is a matter within the Court's 
discretion. Mintzer ve. Hogg, 192 Pa., 
187. It is not a matter of right, as in the 
case of taking land under the right of emi- 
nent domain, in which case the right is 
given by Act of 21 May, 1895, P. L., 89. 
The purpose of permitting it, is that the 
jury may more clearly understand the tes- 
timony which they will hear on the trial of 
the case. The Court is careful that neither 
party shall have any advantage of the 
other, and on this account permits each 
party to select some one to act as shower, 
both of whom are instructed as to their 
duties by the Court, and both of whom are 
with the jury when viewing the premises. 
To permit one of the parties to open his 
case to the jury, thus directing its attention 
to conditions on the property favorable to 
such party, would not be preserving the 
equality of the parties with the jury when 
viewing the premises. It was on this ac- 
count that we refused plaintiff^s request, 
and no reason has been given on the argu- 
ment of this rule to show that we were 
mistaken in so doing. 

The second and third reasons are as to 
the admission of testimony on the question 
of damages. The plaintiff's statement in 
this case alleges that the defendant being 
the owner of a lot of ground adjoining his 
property, ** unlawfully and unjustly, as well 
as carelessly and negligently, filled in or 
up his ground, dug along plaintiff's land or 
dwelling house, and diverted and caused 
the water to run into plaintiff's lot and 
cellar and house * * * causing thereby 
noisome smells, dampness, vapors, stenches 
to ascend into the dwelling house * * * 
rendering said house unhealthy and incon- 
venient for the aforesaid reasons * * * 
causing injury to the walls, wood-work, the 
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papering and painting of said house 
whereby plaintiff has sustained damages," 
9tc. 

We refused to permit the plaintiff to 

Erove the market value of the property 
efore and since the injury complained of 
as not being the proper measure of dam- 
ages. In Lentz vs. Carnegie, 145 Pa., 
612, Eshleman v$. Martio Township, 152 
Pa., 68, Harvey vs. Susquehanna Coal 
Co., 201 Pa., 63, and numerous other 
oases, it is ruled that for injuries of the 
kind complained of here the proper meas- 
ure of damages is not the difference in the 
market value before and after the injury, 
as is the rule where land is taken under 
the right of eminent domain, but it is the 
cost of remedying the injury, of putting 
the property in the same condition it was 
before the injury, unless that equals or 
exceeds the value of the property, when 
such value becomes the measure. 

Nor could we permit the plaintiff to tes- 
tify in a single amount or lump sum what 
bis damages were without specifying the 
items which made up this amount and tell- 
ing us how he arrived at such an amount. 
Robb v$. Carnegie, 145 Pa., 824; Herbert 
vs. Rainey, 162 Pa., 525. Unless he so 
specified he might consider the difference 
in market value before and after the injury 
as his damages. If he could do that it 
would be useless for the courts to lay down 
rules as to how damages shall be ascer- 
tained. The jury was entitled to know 
what his different items of damages were 
or how he arrived at them, so that they 
might find their verdict from the testimony 
according to our instructions, as to what 
was the proper measure of damages. 

The fourth reason is that The learned 
Court erred in allowing F. S. Everts and 
George Gesell to give expert testimony 
that it would be impossible for the water 
to get in plaintiff's cellar from the school 
property." We think both of these 
witnesses qualified as experts, and it was 
proper to have permitted them to give 
their opinion on this subject. We find 
however from an examination of the testi- 
mony that F. S. Everts did not so testify 
but that George Gesell (page 97) did, in 
answer to a question put to him by plain- 



tiff's counsel in cross-examination, say that 
the water could not get through the wall 
between defendant's property and that of 
the plaintiff. We hardly think« even 
though this testimony was inadmissabis, 
that the plaintiff is in a position to ask for 
a newt rial because of a responsive answer 
given by the witness to a question asked 
by his counsel even though the defendant 
in redirect-examination repeated the ques- 
tion and received exactly the same answer. 

The sixth reason is ^* That the learned 
Court erred in allowing F. S. Everts and 
others to give expert testimony on the 
theory that the water complained of got into 
plaintiff's cellar from the lot in the rear of 
plaintiff's house." We are unable to find 
in the notes of testimony that any witness 
other than F. S. Everts did so testify. 
Such testimony we think was entirely 
proper, but we are unable to understand 
why the plaintiff complains of it, as, like 
the testimony complained of in the preced- 
ing reason, it was brought out in the 
answer to a question put to the witness by 
plaintiff's counsel in cross- examination* 
(See page 104.) 

The other reasons do not need discus- 
sion. The rule for a new trial is dis- 
charged. 

Rule discharged. 



0. P. OP LANCASTER COUNTY. 
Miller, Astifiiee of Ohnbbs Jaekaoa. 

A$$ignment for creditors — Right to per* 
%onalty under prior agreement — Affi- 
davit of defenee — Time of filing — Re- 
plevin—Act of April J9j 1901, P. L., 
88 — Ineolvency Act of June 4, 1901y 
P. L., 

A defendftnt mav file bia a£Qdavit of defense 
more than fifteen atLja after the servioe of the 
statement if the plaintiff -has not in the mean- 
time moved for judgment. 

In an action of replevin to recover property 
removed by defendant, which waa alleged to 
have previoualy paaaed to plaintiff under a deed 
of asaignment for credltora, an affidavit of de* 
fenae ia inaufflcient which aeta forth aa the de- 
fendant*a authority for taking the property a 
written tranafer executed prior to aaaignmenL 
stipulating a period of time, which expired 
after the asaignment and prior to the taking, 
within which the aaaignor waa to pay a atated 
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•sm of BDoney to th« defendant otherwise the 
latter might take poeeeision of the property. 
The defendant, having had no right to poeeee- 
tion of the property at the time of the assign- 
ment for oiseditors, oould not thereafter sum- 
marily take it away from the lands of the as- 
signed estate without process of law. 

It would seem that the Insolvency Act of 
Jane 4, 1901, is in force as to farmers, bnt if this 
be not correct there is no reason why a deed of 
assignment for creditors by a farmer is not sus- 
tainable under prior acts. 

December Term, 1905. No. 87. 

Role for judgment for want of an aflB- 
davit of defense. 

Rule for judgment for want of a suflS- 
cient aflBdavit of defense. 

E. M. Qxfbett^ for rules. 

B. F. Daviij contra. 

April 14, 1906. Opinion by Landis, 
P. J. 

On November 22, 1906, William P. 
Chubbs and wife executed a deed of volun- 
tary assignment for the benefit of creditors 
to John B. Miller, the plaintiff, and on 
November 24, 1905, the same was duly 
recorded. At the time the assignment was 
made the assignor owned and resided on a 
farm at Oak Hill, Little. Britain township, 
and upon these premises and in his posses- 
sion were a gasoline engine, belt and tank, 
one bay horse, and a surrey and top buggy, 
all of which, it is claimed, passed to the 
assignee by virtue of the assignment. On 
November 27, 1905, Joseph Jackson came 
to the Ghubbe farm and took away this 
personal property and carried it to his own 
place in Little Britain township. He did 
this by virtue of an agreement between 
himself and William P. Chubbs, of which 
the following is a copy : 

Know all men by these presents that 
I, William P. Chubbs, of Little Britain 
Township, Lancaster County, Penn'a, do, 
by these presents, assign, transfer and set 
over to Joseph Jackson, of Little Britain 
Township, Lancaster County, Penn'a, the 
following property : Ten cows, gasoline 
engine, hay press, tank, belt, scales, &c., 
one bay horse, new top buggy surrey; 
said cows are on the property now ; said 
party, namely, Wm. P. Chubbs, is not to 
sell or dispose of said property notil the 



sam of four hundred dollars is paid in fall 
or without the consent of said Joseph 
Jackson; if said sum is not paid in 
sixty days, then in that case said Joseph 
Jackson shall have the right to take pos- 
session of said property to sell or dispose 
of it, to apply the proceeds from such sale 
to payment of said sum ; said Wm. P. 
Chubbs further agrees, with consent of 
said Joseph Jackson, to have a public sale 
of said property ; in that case he is to re- 
ceive proceeds of said sale either in cash 
or banKable notes to liquidate or pay said 
sum of four hundred dollars at time of said 
sale. 

Witness my hand and seal the 26th day 
of Sept., A. D. 1905. 

W. P. Chubbs (Seal). 

Witness: W. C. Whitbsidb." 

On December 1, 1905, the plaintiff 
issued a writ of replevin for the properW 
thus removed, and on December 5, 1905, 
Jackson gave a counter-bond and retained 
possession. On February 10, 1906, the 
plaintiff filed bis statement or declaration, 
and on the same day a copy of it was 
served upon counsel for defendant. An 
aflBdavit of defense was filed on March 2, 
1906, more than fifteen days after the ser- 
vice, and it is for this reason claimed that 
it was filed too late and that the plaintiff 
was entitled to judgment for want of an 
aflSdavit of defense. No application for 
the entry of judgment could have been 
made in open court before March 8, 1906, 
the day upon which it was made, because 
the court was not in session between the 
fifteen days after the time of the service 
and that day. 

It is provided, by Section 5 of the Act 
of April 19, 1901, P. L. 88, that the 
defendant or party intervening shall, within 
fifteen days after the filing of such decla- 
ration, file an aflBdavit of defense thereto, 
setting up the facts denying plaintiff's 
title and showing his own title to said 
goods and chattels, and, in event of his 
failure so to do, upon proof that a copy of 
said declaration was served upon him or 
his attorney, judgment may be entered for 
the plaintiff and against the defendant or 
party intervening, which judgment shall 
operate to forfeit any counter bond given 
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by him.*' It is conceded that a copy of 
plaiutiflTs statement or declaration was 
served upon defendant's counsel on Feb- 
ruary 10, 1906, and that the affidavit of 
defense was not filed until March 2, 1906, 
or 20 days after the service. Unless, 
then, as is here contended, judgment can- 
not now be entered for want of an affidavit 
because the filing of the affidavit of defence 
antedated the entry of judgment, this rule 
must be made absolute. 

It must be conceded that the Act of As- 
sembly fixes a specific time in which the 
defendant shall file his affidavit of defense, 
and, at first blush, it would appear that his 
failure to do so within the stipulated period 
entitled the plaintiff to judgment; but, 
upon investigation, I find that, in Barn- 
dollar V8. Fogarty, 203 Pa., 617, a ques- 
tion of similar character, but involving the 
same principles, seems to have been passed 
upon by the Supreme Court. That was 
the case of a foreign attachment, in which 
the claimant did not file his bond and state- 
ment within two weeks after issue had been 
awarded as required by the Act of May 
26, 1897, P. L. 95, but subsequently filed 
them before the plaintiff in the attachment 
had either asked for a writ directing the 
sheriff to proceed with his writ or that 
judgment of non pros, be entered in the 
issue. Mr. Justice Brown, delivering the 
opinion of the Court, said: **It is true, 
the Act does provide that the statemi^nt 
shall be filed within two weeks from the 
time the rule for an issue is made absolute, 
unless, for cause shown, the time be ex- 
tended by the Court ; and, after the expir- 
ation of that period, if the statement is not 
filed, the plaintiff in the execution can act 
by asking for an order that the sheriff do 
proceed with his writ, or that judgment of 
non pros, be entered in the issue. But, if 
the plaintiff does not act when he may, 
after the expiration of two weeks during 
the period of the claimant's inactivity, 
there is nothing in the Act which says he 
may do so after the latter has acted by 
filing his statement. The failure of the 
plaintiff to act while the claimant is still in 
default can fairly be regarded as his fur- 
ther indulgence, and, if the claimant acts 
during such indulgence, by doing that 



which the Act says ought to have been 
done before, it is not reasonable that then, 
at the instance of the plaintiff in the writ 
of execution or attachment, who had him- > 
self been inactive, the severe penalty of a j 
judgment of non pros, should be suffered ' 
by the plaintiff in the feigned issue, in the 
absence of anything in the Act requiring 
that it be imposed. * * ♦ If, during that 
period. Court had not been in session, the 
plaintiff could have acted by an application 
for the proper rule at chambers ; but she 
did nothing until after the claimant had 
filed its statement ; and not until the day 
following, according to the record, was 
even protest made a^iainst the filing of it. 
Then it was too late for her to do anything 
but protest, for the time within which she 
might have acted she had allowed to pass 
by." See, also, Gillespie vs. Smith, 13 
Pa., 65; Ritter vs. Leonard, 2 Parsons, 
255 ; Dickson vs. Tunstall, 3 Common 
Pleas Reporter, 128. These authorities 
seem to settle the question presented, and 
the rule for judgment for want of ao affi- 
davit of defense is, therefore, discharged. 

The next question that arises is, whether 
or not the defendant, in his affidavit of de- 
fense, has set forth a sufficient defense. It 
is not denied that at the date of the assign- 
ment the property which is here in dispute 
was in possession of the assignor. The 
moment the deed of assignment was exe- 
cuted and delivered, whatever property 
then stood in his name passed to his as- 
signee for the benefit of creditors. If at 
that time the defendant had no right to 
the possession of the property, he could 
not thereafter summarily go upon the lands 
of the assigned estate and take it away 
without process of law, nor could the as- 
signor then give him a right so to do. 
Under the agreement which he has pre- 
sented, and which is recited above, if the 
$400 therein mentioned was not paid in 
sixty days, Joseph Jackson had the right 
to take possession of said property, to sell 
or dispose of it," but that time did not ex- 
pire until November 26, 1905, whereas the 
deed of assignment was executed and de- 
livered on November 24, i905. I am of 
the opinion that,' from the agreement, and 
giving it its proper construction, Jackson 
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had no aathority to lake the property from 
the Chobbs farm, and it follows, as a cod* 
sequence, that he had no right to retain it 
Qoder his coanter-bond. 

The defendant, however, raises the 
further question that all the Acts of 
Assembly relating to assignments for the 
benefit of creditors have been suspended 
bj the Bankrupt Act of July 1, 1898, 
tui that, therefore, the assignment was a 
DolUty and no title was vested in the plain- 
tiff. Such a proposition has not yet been 
decided by the Courts. In Potts v$. Smith 
Mfg. Co., 25 Sup., 206, it was held that 
the Act of June 4, 1901, P. L. 404, re- 
bting to insolvency, was suspended by 
I reason of the existence of the Federal 
Bankrupt Act, and did not become opera- 
I tive as to the persons and subjects to 
\ which the Federal Act applied; and in 
I Climax Road Machine Go. vs, Sheesley, 
I 30 G. C. R., 20L it was held, by the late 
I Jadge Weiss, of Dauphin Gounty, that the 
I sacne principle applied to the repealing 
sections as well as to the rest of the Act. 
In the Assigned Estate of Adam M. 
Ranck, 22 Lano. Law Rbvibw, 105, this 
^ Court concurred in the opinion of Judge 
Weiss, and also held that, as a farmer 
I might become a voluntary bankrupt, the 
I Act of Congress equally applied and the 
State Act was suspended even in such 
eases. In Gitizens' National Bank of 
Waynesburg vs. Gass, 29 Sup., 125, it 
was said that this statute is only sus- 
pended as to persons who can be made 
sobject to the provisions of the Federal 
Bankrupt Act/' and that, as wage earn- 
ers and persons engaged chiefly in farming 
or the tillage of the soil cannot be sub- 
jected to the provisions of that Act without 
their consent, to such persons the Act of 
Jane 4, 1901, P. L. 404, is in force." 
The question, however, was not squarely 
before the Gourt; but these expressions 
vere cited with approval in Gharles vs. 
Smith, 29 Sup., 594. It would seem, 
therefore, from them, that, in this case, 
the Act of 1901 applied, and that the 
plaintiff was properly the assignee under 
the deed of assignment; but, if this posi- 
tion is proved to be erroneous, we know of 
fio reasons why such a deed cannot be sus- 



tained under the prior Acts. In either 
event, we think that this ground is not 
well taken. 

For the reasons above mentioned, we 
conclude that the affidavit of defence is 
insufficient, and we, therefore, enter judg- 
ment for the plaintiff for want of a suffi- 
cient affidavit of defense. 

Judgment for plaintiff. 



C. P. OF SUSQUEHANNA COUNTY. 
Oronk vs. Wheaton. 

Arrest while returning from court 
through other state. 

A party and witness to a suit pending in the 
courts of the state of New York is not privi- 
leged from arrest on civil process issuing out of 
the courts of the State of Penosylvauia while he 
is returning through the latter state to his home 
in the State of New York. 

January Term, 1906. No. 186. 

January 19, 1906. Rule upon plaintiff, 
Bosina Gronk, to show cause why the writ 
of capias should not be set aside and de- 
fendant. Gyrus A. Wheaton, discharged 
from the liability from his bail bond. 

Floyd D. Axtell and T. J. DavieSy for 
rule. 

Thos. A. Doherty and W. D. B. Ainey^ 
contra. 

April 9, 1906. Opinion by Sbarlb, 
P.J. 

The defendant in this case is a resident 
of Deposit, State of New York. Upon the 
27th Dec, 1906, he was in attendance be- 
fore the Supreme Gourt of the State of 
New York held at Binghamton, Broome 
Go., New York, as a party and witness. 
Same day as he was returning to his homo 
in Deposit, from Binghamton, while on the 
railroad which runs through Binghamton 
and Deposit, passing between said points 
through Susquehanna, he was arrested on 
a capias issued in above entitled case while 
in said Gounty of Susquehanna and State 
of Pennsvlvania, and gave bail in sum of 
$1,000. 

It is well settled that parties and wit- 
nesses, while in attendance upon Gourt, are 
privileged from arrest upon civil process^ 
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eundoj morando, et redeundo^ and this role 
in Pennsylvania protects parties and wit- 
nesses from another state attending the 
courts in this state, from service of process 
although the attendance was by agreement 
of parties to take depositions before a 
notary public. Partridge et al. v$. Powell, 
180 P. S., p. 22. Biddle, P. J., in the 
Court below, in an opinion which was ap- 

E roved by the Supreme Court said : As 
etween the parties it was a waiver of the 
necessity of taking out a commission for the 
benefit of the defendant. While he could 
not claim the privilege as against a third 
party, as he was not brought here, nor did 
he come voluntarily in consequence of any 
legal proceaa, yet when the legal process is 
waived by both parties, neither can take 
advantage of the waiver. It would be an 
inducement to bring him within the juris- 
diction, which should not be taken advan- 
tage of. He ought to stand in the same 
position as if he came under a commission, 
in which case he could not be served.'' 

The research of diligent counsel have 
been unable to find and cite any case in 
any state in which it has been held that 
this privilege from arrrest or summons on 
civil process extends beyond protecting the 
party or witness in attendance upon a 
court of the State in which the process is- 
sued from which the exemption is claimed. 
In case of Holyoke & South Hadley Falls 
Ice Co. v$. Amsden, 55 Fed. Uep., 598, 
21 Lawyers Reports, 21, cited by counsel 
for plaintiff, it was held that a party or 
witness is not exempt from service of pro- 
cess in a State through which he is piBiss 
ing to attend court in a different jurisdic- 
tion. District Judge Carpenter, in his 
opinion, in referring to the privilege of ex- 
emption from service of process, said: 
^^In none of them however has it been 
held that a party or witness is exempt from 
service in any other jurisdiction than that 
in which his attendance as a party or wit- 
ness is required. I cannot see any reason 
for further extending this rule. It is 
established by courts to protect their own 
process and suitors by the assurance that 
the court in which the party has brought 
his action, or into which he has been 
summoned, or into which the witness has 



been summoned will not permit its own 
process, or that of other courts in the same 
jurisdiction, in another action, to embaraas 
the proceedings. It seems to me tbtt 
evils greater than these sought to be reme- 
died would arise if the courts of one Stats 
should assume so to guard and protect all 
the other courts in the country." 

In the case at bar, the defendant was 
voluntarily in the State of Pennsylvania 
and county of Susquehanna when the pro- 
cess was served ; he was not here in re- 
sponse to any process of any court of the 
State of Pennsylvania, or any agreement 
by the parties in this suit ; he came into 
the State because he found it more eon- 
venMot io goiag from hts home in Deposit* 
New York, to Binghamton, in New York, 
and I can see no reason why the fact that 
his business at Binghamton, in the State 
of New York, was to attend the courts of 
the State of New York should exempt him 
from service of process in the State of 
Pennsylvania. The rule is discharged. 

Reported by Floyd D. Axtell, Bsq., SoMjue- 
banns, Pa. 



O. C. OP LANCASTER COUNTY. 
EsUte of David Weller, dec'd. 

Citation to account — Real e$tate deviud 
to widow for life — Froceede of real 
eetate. 

Wbere a testator deviaed bis real esUte to 
bis widow for life witb disoretionary power to 
■ell if Deceeaary and directed bie exeoutora tc 
Mil the name after ber deatb, an aooount **oj 
proceeds of real estate" ia not leeponsiTe to i 
citation during ber lifetime and tbe execaton 
will be ordered to file an administration account 
or answer. 

May Term, 1905. No. 60. 

Exceptions to account. 

W. U. Heneel and Oeieenberger 4 
Roeenthalj for exceptions. 

John E. Snyder J contra. . 
April 16, 1906. Opinion by Smith 
P. J. 

David Weller died testate February 8, 
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1898. He appointed Jacob and Liisie, 
two of his children, the executors of his 
will. Jacob moved from this jurisdiction 
about eleven jears ago, and, we under- 
stand, never rendered any assistance in the 
administration of the estate. It does not 
appear that the testator left any personal 
property. No administration account has 
even been filed. After citation had issued 
Liszie Weller, one of the executors, ex- 
hibited on January 20, 1906, what is called 
an account of the proceeds of real estate," 
with which she had no authority to inter- 
fere and over which she had no control. 
Whether or not there was anything for 
which an executor ought to account, we do 
not know. That which was filed is not an 
administration account and is not respon- 
sive to the citation. 

The real estate belongs to the widow, at 
least for life. The following are the testa- 
tor's words : 

Thirdly, I give devise and bequeath 
to my beloved wife Anna Weller all the 
rest residue and remainder of my estate 
real, personal and mixed whatsoever and 
and wheresoever during ber natural life 
with the exception of my carpenter tools 
which I give and bequeath to my son 
Jacob Weller should the said above be- 
qneath not keep my wife Anna then she is 
to dispose of such real or personal property 
IS she sees fit to keep her and keep up 
said real estate in good repair." 

To Anna Weller was given the absolute 
enjoyment of the real estate with discre- 
tionary power to sell it for her keep" if 
necessary. In the executors is vested no 
power or authority to sell, mortgage or do 
anything else with the real estate as long 
as the widow is living. Their powers be- 
gin only with her death. The language 
of the will is : 

Eightly, After the death of my wife 
I hereby direct and authorize my executor 
and executrix hereinafter named to sell all 
my real estate at private or public sale as 
they may deem fit." 

Nor does it appear that they could at 
any time have sold it even for the payment 
of debts for the reason that there were no 
debts of the character which enable an ex- 
ecutor to petition the court for an order to 



sell real estate to pay. The testator left 
a number of small houses and some vacant 
lots, some of which were encumbered by 
mortages which were first liens, but there 
is no evidence of any other indebtedness. 
If the widow lias been guilty of waste or 
has exceeded her authority, it can not be 
remedied through the medium of an execu* 
tor's account. 

The executrix is ordered to file an 
administration account or an answer within 
ten days. 



CUlBiaff Another's Name to a BaUroad 
Ticket. 

The right to sign another's name to a 
irailroad ticket which had been sold by one 
passenger to another was affirmed by the 
Supreme Court in the First Judicial De- 
partment, of New York, recently. This 
decision which is one of the first of its 
kind, sets a precedent in the matter of the 
exchange in railway tickets which affects 
a very large number of passengers. The 
decision was made by Mr. Justice Leven- 
tritt, in the case of Archibald 0. Newbum,. 
who was accused of having forged the name 
of George E. Whitoomb to a railroad 
ticket. Whitcomb was the original pur- 
chaser of the ticket, and sold it to New- 
bum. The ticket called for a round trip 
between New York and Indianapolis, Ind.,. 
over the New York Central, " Big Four " 
and Lake Shore railroads. Newbum waa 
arrested in New York, where he had 
signed Whitcomb's name to the ticket. 
The court held that the mere sale of the 
ticket carried with it the right of the pur- 
chaser to sign it in the name of the person 
from whom it was purchased. Should thia 
case be carried up to the highest court, 
and there decided against the railroads, it 
will permanently settle a long-mooted ques- 
tion. It has been, all along, a matter of 
doubt' on the part of many lawyers whether 
the railroads could succeed in their conten- 
tion that a ticket which was signed by the 
purchaser was not transferable, and that a 
subsequent purchaser signing it in the 
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name of the original purchaser was goilty 
of the crime of forgery. 



Pennsylvania Bar Association^ 

The twelfth annaal meeting of the Penn- 
sylvania Bar Association will be held at 
the Bedford Springs Hotel, Bedford, Pa., 
on Tuesday, Wednesday and Thursday, 
June 26th, 27th and 28th, 1906. 

J. B. Golahan, Jr., Esq., of Philadel- 
phia, will deliver the President's Address 
on Tuesday, June 26th at 2 p. m. 

The Annual Address will be delivered 
the same evening, at 8 o'clock, by Hon. 
William H. Taft, Secretary of War, U. S. A., 
Washington, D. C. 

Short papers, followed by a discussion 
of each paper, will be read, as follows : 

Hon.. Cyrus E. Woods, Greensburg — 

Legislation in Pennsylvania." 

Hon. Hampton L. Carson, Attorney- 
Oeneral of the Commonwealth of Pennsyl- 
vania, Philadelphia — Some Questions of 
Administrative Law." 

Hon. William U. Hensel, Lancaster — 
^^Thaddeus Stevens as a Lawyer." 

Richard L. Ashhurst, Esq., Philadelphia 
— Some Questions of Legal Ethics Sug- 
gested by the Life and Career of Lord 
-Chancellor Bacon, Viscount of St. Albans." 

The twelfth annual banquet will be held 
lit the Bedford Springs Hotel on Thursday, 
June 28th, at 7:30 p. m. 

J. B. Colahan, Jr., Esq., Philadelphia, 
the President of the Association, will be 
the toastmaster. 

Responses to toasts are expected from 
<xovernor Samuel W. Pennjpacker, Hon. 
William H. Taft, Secretary of War, Wash- 
ington, D. C, Chester N. Farr, Esq., 
Philadelphia, Hon. William U. Hensel, 
Jjancaster, and others. 

Excursion tickets to Bedford Springs 
oan be purchased at the usual summer ex- 
cursion rates on application to the local 
railroad ticket agent. 

Reservation of rooms can be made by 
written application to H. E. Bemis, Man* 
Ager, Bedford Springs Hotel, Bedford, Pa* 

The Association requests the Judges of 
-counties whose " Court Calendars " con- 



flict with this annual meeting of the Asso- 
ciation to kindly suspend their Rules and 
arrange their Court business so as to per- 
mit the attendance of the members of the 
Association at this annual meeting. 

The usual circular notices to members of 
the Association will be mailed later. 

William H. Staau, 

Secretary P*ennsylvania Bar Associadon. 

Philadelphia, May 4th, 1906. 



Dust to Dust. — The Massacbussetts 
Supreme Court has recently decided thtfc 
a dead body, after burial, becomes real 
estate. 



Anecdote of Judge Black. 

Judge Jeremiah Black once defended 
and acquitted a man of low character ac- 
cused of having committed a horrible 
crime, and after the trial was celebrating 
his victory with a cocktail. A swaggering 
acquaintance of doubtful character, though 
high position, who was outraged at the 
clearing of the criminal, approached him 
and said in an ofl'ensive tone : 

Judge Black, is there any man so 
infamous and so debased, or any crime so 
foul and outrageous that you would not 
defend the man and excuse the crime ?" 

Judge Black looked at him quietly for 
a moment and then said : 

"Well, I don't know John. What have 
you done ?" 



JuDQB Clatton, of Alabama, tells of a 
case in a court of that State, in which the 
first witness called was an aged darky. 
Before he was sworn the presiding magis- 
trate directed that the usual question be 
put to the negro, " Do you know the 
nature of an oath?" The old darky 
shifted himself from one foot to the other 
before replying. A sly grin crept into 
his face. "Well, Jedge," said he, "I 
cain't say how 'tis wid mos' folks; but, 
yo' Honah, I' reckon it's sorter secon' 
nature wid me." 
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C. p. OF LANCASTER COUNTY. 

The Downey Bros. Spoke and Bending Oo. 
(Inc.) The Pennsylvania Bailroad Oo. 

(No. 2.) 

Damages for turning water into property 
— Measure of — Evidence, 

While it is not proper, in an action for dam- 
ages for turning water iDto plaintllTs property* 
to admit testlraooy as to any iojury before it 
came ioto the plaintiff's possession, it is not im- 
proper to admit testimony as to the action of 
the defendant, a railroad company, prior thereto, 
in raising its tracks above the cfrade of the street 
In front of plaintiff^s premises and thns cansinff 
the inlary, provided the tracks were maintained 
in sach position. 

In snoh case it is the plaintiff's daty to reduce 
the damages as far as possible by reasonable 
care, skill and diligence, by the adoption of any 
plan that would cost less than the infnry done, 
and all that he can recover for the portion of 
the damage which sach protection would have 
pre-vented is the amount it would have cost. 

August Term, 1902. No. 93. 

Rale for a new trial. 

H. North and JET. M. North, Jr.^ 
for defendant and role. 

W. U. Hensel and Wm. R. Brin- 
ton, contra. 

April 14, 1906. Opinion by Hasslbr, J. 

The reasons for a new trial raise three 
questions, first, that the verdict is excessive 
and not justified bj the testimony ; second, 
that the plaintiff having become the owner 
and occopier of the premises in qnestion in 
May, 1901, is not entitled to recover any 
damages for any injury occurring before 
that date ; third, that it was the duty of 
the plaintiff to take such action as would 
have prevented any injury to its property, 
and it could only have recovered the cost 
of suoh preventive measures if such cost 
was less than the actual injury. 

I. There was abundant testimony to jus- 



tify the finding of the jury as to the 
amount of damages sustained by the plain- 
tiff, so that this reason will require no 
further discussion. 

2. No testimony was admitted at the 
trial to show any injury to plaintiff's prop- 
erty prior to May 1, 1901. And in charg- 
ing the jury we told them in the general 
charge, and in answer to defendant's 
points that plaintiff could not recover for 
any injury occurring prior to that date. 
There is therefore not the slightest reason 
to suppose that the jury considered any- 
thing prior to that date in ascertaining the 
damages sustained by plaintiff. It was 
proper to admit testimony, as we did, of 
the action of the defendant in raising its 
tracks above the grade of the street in 
front of plaintiff's premises even though it 
was done prior to May 1, 1901, provided 
the defendant company continued its tracks 
in suoh position. Such raising of the 
tracks was not authorized by law, and ren- 
dered the defendant liable for any injury 
occasioned by it, so long as the tracks were 
maintained In that position. It was a con- 
tinuing nuisance. The plaintiff did not 
seek to recover for injury to its real prop- 
erty alone but also for injuries occasioned 
to Its personal property, and for extra ex- 
pense incurred by increased difficulty of 
ingress and egress to its property occa- 
sioned by the defendant company main- 
taining its tracks above the street grade. 

8. We are of the opinion that we cor- 
rectly instructed the jury as to the proper 
measure of damages. Our charge on this 
subject was as follows : It has been de- 
cided by the courts in cases of this kind 
that, where property is injured, the proper 
measure of damages is to replace the prop- 
erty in the same condition that it was 
before it was injured, but in a recent ease 
it has been decided that the plaintiff must 
use all reasonable care, skill and diligence 
to remedy and arrest an injury, provided 
it can be done at less cost than the injury 
amounted to. It is the duty of the plain- 
tiff to reduce the damages as far as pos- 
sible, or rather it is more correct to say 
that the plaintiff must act as a prudent roan 
ordinarily would act, and avoid or prevent 
all injury to his property which he could 
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possibly prevent. If the plaintiff ioes not 
do this, his property is not damaged by the 
act of tho defendant but by his own negli- 
gence or indifference to consequences. 

There has been some testimony pro- 
duced on the part of the defendant to show 
that the injuries complained of could have 
been avoided if plaintiff had sewered to the 
south of this property. You will remem- 
ber that the manager or superintendent of 
the plaintiff company testified that he first 
observed in March, 1901, that the water 
was flowing into and upon their property. 
The plaintiff did not take possession of the 
property until the first of May, 1901. It 
was its duty, therefore, at that time to 
take such steps as would prevent its prop- 
erty, either real or personal, being injured 
by reason of the surface water flowing into 
and upon it, if this could have been done. 
* * ♦ If you find that the property could 
have been protected in both or each of 
these ways here sugf^ested and testified to, 
and that the cost of doing what was re- 
quired to be done would have been less 
than the amount of injury sustained or 
proven by the plaintiff, then all that it can 
recover for the items of damage which 
such protection would have prevented is 
the amount which it would have cost to 
thus protect its property. Of course this 
would not have made ingress or egress to 
or from its property any easier, so it would 
not have prevented that item of damage, 
nor possibly would it have prevented the 
dampness to the west wall of the building. 
But that is all for jour consideration, and 
you will say by your verdict, from the tes- 
timony, whether it would have protected 
the plaintiff from this last item or not, and 
from all or any of the other items." 

Defendant also submitted a point, which 
is as follows : 

3. As the plaintiff in this case is seek- 
ing to recover damages alleged to have 
been caused by water flowing into its 
property from North Mulberry street, it is 
not entitled to recover more than such sum 
as would have enabled it to prevent the 
water from flowing into its propertv. 
Answer. This point is affirmed, if you 
believe that, the plans proposed, or one of 
them, would have protected the property 



or prevented the injury complained of, and 
then it would only be the measure of dim- 
ages for such injury as the adoption of one 
of these plans would have prevented." In 
our charge and answer to the point on this 
subject we have followed the decisions of 
Meilick VII. Railroad, 208 Pa., 457 ; Wei- 
liver v$. Canal Co., 28 Sup. Ct., 79, and 
Sedgwick on Damages, Volume 1, Sectioa 
202. The rule for a new trial is therefore 
discharged. 

Rule discharged. 



0. P. OF LANCASTER COUNTY. 
Heiaer vs. H. 8. Withers ft Bro. 

Farm leant — Stipulation that hay and 
straw remain on premi$e$— Liability 
for removal — Measure of damages. 

Where the owner of a farm leased with the 
proviso that all hay and atraw muiit remain on 
the premises, sells it to a tbii*d party with whom 
he agrees that the hay and straw ai-e to remain, 
but before conveyal the hay and straw are sold 
at sheiiflTs rale with property of the tenant and 
removed, the landlord has a ri|(ht of action 
a^aln^t the sheriflTs vendee noiwithstandlug 
the sale of the premises. 

The measure of damages for the removal of 
hay and straw fi-om premises leased with the 
stipulation t at it should remain thereon, is the 
maiket value of the hay and stiaw removed. 

September Term, 1904. No. 45. 

Rule for judgment non obstante vere- 
dicto. 

Rule for new trial. 

W. U. Hensely for defendant and rules. 

John E. Malone and Amo9 E. JBurk- 
holder^ contra. 

April 14, 1906. Opinion by Hassler, J. 

Samuel Heiser, the plaintiff, on March 
29, 1902, leased a farm owned by him to 
Emanuel R. Shirk for the term of one 
year. The lease was in writing and con- 
tained the following clause : No hay, 
straw, corn fodder or manure to be sold or 
removed from the premises, but all must 
remain." The tenant held over under this 
lease. On September 9, 1908, his per 
sonal property was sold at sheriff's sale, 
and these defendants bought a quantity of 
hay and straw, which they removed from 
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the premises. Id June, 1908, the plaintiff 
entered into an agreement with G. D. 
Leaking to sell the farm, and oonyejed it 
to him shortly before April 1« 1904. 
The understanding between plaintiff and 
0. D. Leaking, at the time the agreement 
was made, was that all hay and straw 
should be fed or used on the premises. 
At the trial a point was reserved, whether 
under the law and the evidence the plain- 
tiff was entitled to recover, and a rule was 
granted to show cause why judgment 
should not be entered for the defendant 
non obitante veredicto on the point re- 
served. 

The fact that plaintiff sold the farm to 
licaklng and agreed that all hay and straw 
should be used or remain on the premises, 
did not deprive plaintiff of his right to it 
under the lease with Shirk. If he failed 
to use it as he had agreed to do, Leaking 
might have an action against him for a 
breach of this covenant. It was his right 
and duty to have and retain possession of 
it for the purposes of his agreement with 
Leaking, and if any one deprived him of 
such possession, such a one could be com- 
pelled to return it or pay in damages for 
his failure to return. Leaking certainly 
could not have maintained such an action 
against the party taking it, as it did not 
belong to him, and if Heiser could not, 
any one could have taken the hay and 
straw without being liable to return it or 
pay for it. Under the law and the evi- 
dence we think the plaintiff was entitled to 
recover, and therefore discharge this rule. 

A rule for a new trial was also granted. 
The basis of this rule is that we erred in 
our instructions as to the proper measure 
of damages. The defendant contended 
that all plaintiff was entitled to recover 
was the value of the hay and straw as 
manure. The lease required it not to be 
removed from the premises,^' and from 
this defendant argues with much reason, 
that it was to be fed on the premises. 
His contention is supported by the case of 
Sharpless vi. Murphy, 7 Delaware County, 
22, in which Judge Clayton decides, under 
a lease which provided that all hay and 
straw was to be consumed on the prem- 
ises,'' the tenant was liable m an action of 



assumpsit only for such damages as the 
land suffered by reason of the removal of 
the hay and consequent loss of manure 
which the hay would have produced. 

We instructed the jury that the proper 
measure of damages was the market value 
of the hay and straw as shown by the testi- 
mony. 

In Donnon v$. Moore, 1 Chester County, 
65, Judge Futhey decided that where the 
words of the lease were not to remove 
any hay or straw or manure or anything 
that could be converted into manure," the 
landlord in an action of replevin could re- 
cover the market value of the hay and 
straw removed, for, according to the terms 
of the lease, it was not to be removed, and 
it followed that when the lease expired or 
the premises were surrendered it became 
the property of the landlord. In Hunt V9, 
Scott, 3 C. C, 411, where a lease pro- 
vided that the tenant was not to let any 
manure, hay, straw or fodder be taken off 
the farm," the same Judge says, *^The 
owner of the farm had the right to make 
such a stipulation, and such agreements 
are frequently made in the interests of 
agriculture. The straw was of value on 
the farm, and the owner chose that it 
should remain there, and made his contract 
of leasing accordingly. * * * He had a 
right by this action of replevin to restore 
the property to the premises from which it 
was wrongfully taken. The right of pos- 
session was in him, and he can maintain 
this action." In Young vs. Watters, 5 
C. C, 127, Judge Waddell of the same 
court decides that the proper measure of 
damages in such a case is the value of the 
hay removed. 

In the present case no hay or straw was 
to be removed from the premises. Upon 
the expiration of the lease or surrender of 
the premises, the landlord became the ab- 
solute owner of the hay and straw on the 
premises. He could do with it as he 
pleased, either sell it or use it. The tenant 
surrendered the premises a month after the 
removal of the hay and straw. The land- 
lord then came into possession of them with- 
out any hay or straw. If he chose to re- 
place it, it would have been necessary to 
have gone into the market to buy it, where 
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be would have to pay the full market value. 
It would not do for the defendant to say he 
could only want it for manure. That was 
his concern. He was entitled to it to use 
as he saw fit. And if the defendant took 
it away without legal right he must pay 
what it was legally worth, and it' was legally 
worth what it would have cost to replace 
it. We therefore discharge the rule for a 
new trial. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 
Bice and Lockwood Bice and Groff. 

Covveyance conditioned on iupport — 
Burden of proof . 

A conveyance in fee Bimple by words of pres- 
ent grant, provided that*' the grantee shall 
and will provide a home and reasonable support 
for" the grantor his father during his life,'' 
creates an estate upon ooudition precedent and 
the burden of showing the performance of the 
condition is on the grantee 

Where the intention of the parties appears to 
have been that the support was to be furnished 
where the grantee lived, and the grantor after 
living there for a time goes elsewhere and does 
not retnrn, the grantee is n« t bound to follow 
him and supp ^rt him at another place, and the 
queiitinn {r for the jury as to whether the grantee 
complied with the condition to a reasonable ex- 
tent. 

April Term, 1903. No. 79. 
Rule for new trial. 

JS. M. Oilberty for defendant and rule. 

B. F, Davis ^ contra. 

April 14, 1906. Opinion by Hassler, J. 

On June 8, 1899, Jacob M. Rice con- 
weyei to George M. Rice, his son, who 
was one of the defendants in this proceed- 
ing, a tract of land containing six acres 
located in this county. The deed is the 
usual form of general warranty deed con- 
taining words of present grant in fee simple. 
It was duly delivered and recorded. After 
the description of the land and appur- 
tenances, it contains these words, " Pro- 
vided that the said George B. Rice shall 
and will provide a home and reasonable 
support for him, the said Jacob M. Rice, 
during his life." 



George B. Bice took possession of these 
premises by virtue of this deed, and he, or 
his grantee, has retained them up to the 
present time. Jacob M. Rice died Mureh 
10, 1900, leaving nine children. The 
plaintiffs in this case are two of these chil- 
dren, and are seeking to recover in this 
action of ejectment their undivided two- 
ninths of this land. 

The testimony at the trial showed thafc 
Jacob M. Rice lived and was supported by 
George B. Rice, at the place where he was 
working in Chester county, from the date 
of the deed to October 18, 1899, when he 
wanted to be taken to the hospital here in 
Lancaster. He was brought to Lancaster 
and remained here with another son, and 
in the county hospital, until he died, which 
was about four and one-half months after 
his having been brought here. 

The words, provided that the said 
George B. Rice shall and will provide a 
home and reasonable support for him, the 
said Jacob M. Rice, during his life,*' cre- 
ated an estate upon condition. Estates 
upon condition are defined to be such as 
have a qualification annexed to them, by 
which they may, upon the happening or 
not happening of a particular event, be 
created or enlari^ed or destroyed. 4 Kent, 
221. 2d Blackstone Commentaries, 152. 
These conditions are of two kinds, prece- 
dent and subsequent. A condition prece- 
dent is where the event must happen before 
the estate commences or vests and subse- 
quent where the estate is vested and will 
be defeated upon the happening or not 
happening of the event. Mitchell on Real 
Estate and Conveyancing, page 181. 
Where the condition is precedent the 
burden is on the grantee to show the hap- 
pening of the event or the performance of 
the condition. This occurs in all cases 
whore the title is claimed under an ex- 
ecutory agreement, even though it con- 
tains words of present grant, when either 
the agreement itself or the acts of the 
parties show their intention to have been 
that no absolute title is to vest in the 
grantee, by reason of the agreement, until 
the condition is performed. Williams v$. 
Bentiv, 27 Pa., 294; Ogden vt. Brown, 
88 Pa., 247 ; Dreisbach vs. Serfass, 126 
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Pa., 82; Ringrose vi. Ringrose, 170 Pa., 
698 ; Davis vt. Martin, 8 Sop., 188. 

Where the oondition is subsequent the 
burden is on those claiming against the 
agreement to show a breach of the condi- 
tion. Williams va. Bently, 27 Pa., 294; 
Watters v$. Bredin, 70 Pa., 285. 

On the trial of this case we considered 
the condition a condition precedent, and 
held that the burden of showing perform 
ance of this condition was upon the defend- 
ant. We held it to be a condition prece- 
dent because the wording of the condition 
is such that it shows the estate should not 
vest in the grantee until the condition had 
been complied with, even though words of 
present grant are used In the deed. That 
is, Jacob M. Rice granted and conveyed 
the premises to George B. Rice, his heirs 
and assigns forever, provided that the said 
George B. Rice should provide a home and 
reasonable support, etc. The proof oflfered 
by the grantee, to our mind, not being suffi- 
cient to show a performance of the condi- 
tion, we affirmed the point for the plaintiff 
that under the law and the evidence the 
verdict must be for tho defendant. 

The defendant, it appeared, took his 
father, the grantor, to the place where he 
was working and kept him until October 
18, 1900, furnished a home and comfort- 
able support for him there. The father 
knew where and how the defendant lived 
before the deed was executed, and was sat- 
isfied when he signed the deed with the 
home and support which the grantee could 
give him at that place. The intention of 
the parties evidently was that the support 
was to be furnished where the defendant 
lived, as his financial condition does not 
appear to have been such, nor was the 
property of such value, as to justify any 
other interpretation. It was not shown 
that George B. Rice was guilty of any 
misconduct or lacked good faith in the exe- 
cution of bis agreement. He could not 
compel his father to remain with him if his 
father chose to go, and if his father left, 
as it appeared he did, of his own accord, 
even though the defendant accompanied 
him, he lost the right to demand perform- 
ance of the condition and made it impossi- 
ble for the defendant to do what he had 



promised to do. He was not bound to 
follow his father elsewhere to provide for 
and support him. 

In Lamb v$. Miller, 18 Pa., 448, where 
the facts are similar to those in this case, 
Black, C. J., says, " The covenant or con- 
ditions (call it which you will) must have 
a construction consistent with the plain 
reason and sober sense of the men who 
made it. There was no agreement here to 
pay money and it was, in our opinion, 
most manifestly contemplated by the parties 
that Siars should receive the necessaries 
promised at the only place where Lane 
could have them to give, and the personal 
attendance which his condition might re- 
quire where Lane and his family would be 
present to render them. If Lane had 
been guilty of misconduct, or had lacked 
good faith in the execution of his agree- 
ment, the case might be wholly different; 
but Siars lost all right to demand perform- 
ance of the contract when he went away 
without cause or provocation, and so made 
it impossible for the other party to do 
what he had promised, except at an amount 
of trouble and expense which it would 
have been wholly unreasonable to require.'* 

We therefore think an error was com- 
mitted in not submitting this question to 
the jury, and we make absolute the rule 
for a new trial. 

Rule made absolute. 



C. P. OP LANCASTER COUNTY. 

Leaman vs. The Lancaster and Qnarryvilla 
Street Kailway Oo. 

Eight of way — Change in, 

A railway company, after having been granted 
a right of way across a property **on or along 
the line of the present survey *' cannot under 
ttM grant establiFh and occupy a new survey 
deviating from the flrst in nome particulars all 
along its line across said property, without first 
obtaining the owner's consent to nucb change. 

An agreement, however general in its terms, 
only comprehends those things in renpect to 
which it appears that the contracting parties 
proposed to contract. 

January Term, 1906. No, 4. 

Case stated. 

Cha$. Baker^ for plaintiff. 
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John M, Oroff^ for defendant. 

April 14, 1906. Opinion by Landis, 
P. J. 

From the terme of the case stated, it ap- 
pears that the plaintiff, as the owner in fee 
simple of a certain farm in Eden township, 
this county, on October 17, 1904, entered 
into a written agreement with the Lancas- 
ter and Quarryville Street Railway Com- 
pany, whereby she granted to it a right of 
way over and across her property, in the 
following words, viz. : ** Said right of way 
shall be of the width of thirty feet, and 
shall be located as follows : Beginning at 
the line between Bowman's or Eshleman's 
property and the Leaman property, then 
extending southeast on or along the line of 
the present survey to a line of Isaac Bow- 
man's land." Subsequently, without notice 
to her, and without her consent, the rail- 
way company diverged from the route 
shown in the original survey and estab- 
lished a new survey and occupied a route 
over her land which is, at the east end, 
forty-eight feet from the same, and we are 
now asked to decide whether this departure 
from the original route is or is not covered 
by the provisions of the agreement above 
recited, and to enter judgment in accord 
with the conclusions reached by us upon 
this point. 

The interpretation given by the defend- 
ant to the contract is, that the words on 
or along the line of the present survey " 
do not conGne the company to the actual 
survey which had been established at the 
time of the execution of the contract, nor 
does it mean that it must proceed parall<'l 
to that survey. It contends that, under 
the words used, it has a right to make de- 
flections as will best suit its convenience. 

" It is one of Pothier's rules of interpre- 
tation, which have been d»'emed consonant 
to the rules of the common law, that ^ how- 
ever general the terms may be in which an 
agreement is conceived, it only compre- 
hends those things in respect to which it 
appears that the contracting parties pro- 
posed to contra rt, and not others they never 
thought ot. ' Case v%, Cushman, 8 W. 
& S., 544 ; Smith's Estate, 210 Pa., 604 : 
Focht's Estate, 2 Woodward, 269. The 



manifest intention of the parties, as evi- 
denced by undisputed facts and the lan- 
guage of the agreement, prevails. The 
issue in such case will not be allowed to 
turn upon a technical definition. Todd oi. 
Wheeler, 178 Pa., 117. **The best con- 
struction is that which is made by viewing 
the subject of the contract as the mass of 
mankind would view it; for it may be 
safely assumed that such was the aspect in 
which the parties themselves viewed it. K 
result thus obtained is exactly what is ob- 
tained from the cardinal rule of intention, 
of which many instances might be ad- 
duced." Schuylkill Navigation Co. »t. 
Moore, 2 Wh., 477 ; Saltsburg Gas Co. vt. 
Saltsburg Borough, 188 Pa., 250 ; Wright 
vs. Warrior Run Coal Co., 182 Pa., 5l4. 

At the time this agreement was made, 
the parties had a survey before them, which 
it is safe to presume was their guide in 
making the agreement, and by which an 
intended line was to be run ; and, while 
the company may have had the right, ac- 
cording to the exigencies which arose, to 
shift the line on one side or the other of 
the then established survey, it would seem 
to us that it had no right to establish an 
entirely new survey, deviating in some 
particulars all along its line through the 
plaintiff's property, without first obtaining 
her consent to such change. She might 
have been very seriously affected thereby, 
and, whether she was or not, the company 
had no right, in this summary way, to ex- 
tend the terms of its grant. The ordinary 
meaning which would be attached as we 
think, to the above words of the grant of 
said right of way is, that the line shall be 
followed of " the present survey," and that 
no new course shall be established. 

We are, therefore, of opinion that the 
right of way, as originally granted, did not 
include the right of the railway company 
to occupy the piece or strip of land now 
occupied by it through the said premises, 
and, for this reason, we enter judgment in 
favor of the plaintiff and against the de- 
fendant for the sum of nine hundred dol- 
lars. 

Judgment for plaintiff. 
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O. C. OP LANCASTER COUNTY. 
Estate of Kate F. Mayer, dee'd (No. 2). 
Decedent 9* eetatee — Commisiiom — Ser» 
9ice$ at general agent. 

(See 28 Law Rbvibw, 81.) 

December Term, 1905. No. 9; 

Exceptions to adjudication. 

T, B. Holahan^ for accountant's excep- 
tions. 

John E. Snyder^ for legatee's excep- 
tions. 

February 27, 1906. Opinion by. Smith, 
P.J. 

No new question of law or fact has been 
raised by the exceptions to the adjudica- 
tion, and jK> argument has been advanced 
to warrant a qualification of the conclu* 
sions reached. 

The accountant's exceptions are: 
Ist. The learned Court erred in find- 
ing or assuming that said H. M. Mayer, 
the accountant, received from the decedent 
in her lifetime on account of his commis- 
sions or charges the sum of $1000, when 
he only received on account of his commis- 
sions the sum of $476-j^V lifetime of 
said decedent. 

2d. The learned Court erred in not al- 
lowing H. M. Mayer the sum of $1,500 
for his commissions and services, as shown 
on the credit side of his account, and not 
confirming said account as filed. 

8d. The learned Court erred* in not al- 
lowing the said 11. M. Mayer, the account- 
ant, the difference between $l,OUO, the 
amount assumed by the Court in its opinion 
that said accountant received from the de- 
cedent in her lifetime, and the amount he 
actually did receive during the lifetime of 
said decedent, to wit $52*5^. 

4th. The accountant, U. M. Mayer, 
asks permission to make proof of the fact, 
that he only received on account of his 
commissions and charges during the life- 
time of said decedent the sum of $476-j^." 

At the audit the accountant was called 



by opposing counsel as a witness. An 
opportunity was given him to explain. He 
was examined as to his own claim. His 
testimony was as follows : 

"H. M. Mayer, being called by ex- 
ceptants, having been previously sworn, 
testified as follows: 

By Mr. Snyder: 

Q. After the sale of this farm in 1894 — 
A. If it was then. 

Q. March 81, 1894. Was or was not 
one thousand dollars paid you as services 
in this transaction ? 

Objected to by Mr. Holahan, for the ac- 
countant. Ton would not permit Mr. 
Mayer to go back to the beginning of his 
work. 

Allowed. 

A. As fees? 

Q. For services. A. Not to my knowl- 
edge. I got some commissions in selling 
the farm, but not for any other services. 
Just what it was I can't tell. 

Q. I understood it was one thousand 
dollars? A. I think not." 

No reference was made to $476.50. 
He either did not know or did not care to 
tell the amount paid him for his services. 
It is a fact, however, that he was paid a 
sum of money after the sale of the farm, 
and it is a legitimate inference that the 
sum paid was in settlement for his services 
to that time. 

The exceptions are all dismissed, and 
the adjudication is confirmed absolutely. 



In commenting upon the admirable book 
on " Centralization and the Law " hy 
Dean Melville M. Bigelow, Harvey N. 
Shepard, in the February Green Bag^ 
writes: 

We are too apt to forget that the law is 
a living thing, and therefore must forever 
and always change so as to adapt itself to 
its changing environment. When it ceases 
I so to do it will be dead and an encum- 
I brance of the earth. The laws of yester- 
' day served their purpose, and they are of 
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use to-day only so far as they are adapted 
to us. They do not live, and should not 
be expected to live, beyond their time. 
Here legal history finds its place. It 
should be learned, not to determine the 
law of the present because it has been the 
law of the past, and not as a study of 
binding precedents, but as a living growth, 
taking on this and shedding that, as it has 
followed the changing conception of right. 

The well equipped lawyer will know 
legal history ; and also he will, know what 
were the influences which the law has ex- 
pressed, and what are the influences which 
are playing their part in the declaration of 
the law of the present. He will not be a 
narrow man, trained in one specialty only, 
but a broad-minded man, with knowledge 
of all the subjects related to the law, such 
as the several forms of business, like in- 
surance and transportation, and the several 
concerns of government. 

He will be a lawyer, and not merely a 
jurist, a man of affairs and not a philoso- 
pher. He will use the law of the past for 
Its bearing upon the law of the present; 
and, when of no value, like the law of 
tithes, he will pass it by. He will learn 
modern busin^^ss methods and the political 
and social conditions of the present, and he 
will study human nature. 

A school of law, then, adapted to the 
scientific study of the law, will include in 
its faculty not only jurists and lawyers, 
but also men of affairs, that is to say, busi- 
ness men who will speak of railway rate- 
making, insurance, banking, and the like. 



BOOK NOTICE. 

Motions and Rules at Common Law ac^ 
cording to the Practice of the Courts 
of Common Pleas of Pennsylvania, 
By James T. Mitchell, LL. I)., Chief 
Justice of Pennsylvania. Second edi- 
tion, enlarged and annotated to 1906 by 
William D. Neilson. Published by 
Rees, Walsh & Co., 901 Sansom St., 
Philadelphia, Pa. Price, $2.50. 

Twenty-seven years have elapsed since 
Chief Justice Mitchell published the first 



edition of Motions and Rules at Common 
Law, giving the profession a guide book 
as needed, as it was appreciated by both 
Bench and Bar. The legislation of a 
quarter of a century has naturally eflfected 
changes in practice introducing some new 
forms of procedure and making obsolete 
others. These considerations, coupled 
with the fact that the earlier edition is 
long since out of print, have led to the pro- 
duction of the present book. 

The practice act of 1887 occupies a 
prominent place in the work, the earliest 
cases arising under it being discussed and 
the requirements of its provisious enlarged 
upon. 

The treatment of the subjects of Rules 
in Mechanics' and Municipal Claims is 
more extended than that in the prior edi- 
tion of the work, and this is also true as to 
Sheriff 's Sales. 

In fact, while there has been a strict 
adherence to the form and character of the 
original edition, the substance of this work 
is in harmony with an extensive review of 
the cases in practice extending from 1879 
to the beginning of the current year. 
More than a hundred ** specimen" rules 
have been added, and citations in almost 
every instance give not only the date of 
the decision but the court by which it was 
rendered. 

Ample notes discuss many features of 
the rules or the text throughout the work 
and hints more or less direct with the case 
in point will be time-savers to the lawyer 
whose practice leads him in the Motion 
and Argument lists. 

The chief justice has had the highest 
opportunity of seeing the development of 
practice in the lower courts throughout the 
State, and as to Wm. D. Neilson, Esq., 
the gentleman who has annotated this 
work, under the supervision of the author, 
his qualifications are established by his 
long connection with the Weekly Notes of 
Cases. 

In constructing the Index and the Con- 
tents an effort has been made to cover 
every point of value to the practitioner so 
that at the minimum expenditure of time 
he may get the maximum of information 
the book affords. 
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Q. 8. OP LANCASTER COUNTY. 

In re Contested Election in Seventh Ward, 
Lancaster, Pa. (No. 1). 

Petition to contest election — Suffideney 
of — Sufficiency of affidavit — Act of 
May 19, 1874, Sec. 18, P. L., £1S. 

An afiBdavit to a petition to contest an election 
it Bufficiene which avers that the facts set forth 
in the petition are true and correct to the hest 
of the knowledge and helief of the affiants. 

Wheu petition to contest an election is suffi- 
cient and will not be dismissed. 

March Sessions, 1906. 

Motion to dismiss petition to contest 
election. 

The petition set forth that the peti- 
tioners ^^are qualified electors of the 
Second Precinct of the Seventh Ward, of 
the City of Lancaster, Pennsylvania, and 
voted at the Municipal Election, held in 
the said precinct, on Tuesday, February 
20, 1906; that your petitioners claim that 
the said election in said precinct was 
undue and illegal so far as relates to cer- 
tain oflBces to be filled, and set forth their 
cause of complaint and contest as follows: 

1. When the vote was counted after the 
polls had closed, two votes having an x " 
marked in each of the Democratic and 
Citizens' Independent columns, but no marks 
elsewhere on the ticket were not counted 
by the Election Board, because they be- 
lieved they were defectively marked. 

2. That another ballot with an x in 
the Citizens' Independent column, and with 
marks in other columns, one of which, 
namely, that for Councils, was clearly 
impossible of ascertaining the voter's 
choice for Councils, but for the other offices 
was clear, was, also, not counted for any 
office voted for. 

8. That your petitioners have been in- 
formed and believe that these ballots 



should have been counted for the offices 
where there was clearly no doubt as to the 
voter's choice. 

4. That if the above votes had been 
counted as marked by the voter, the result 
for the office of Registry Assessor would 
have been entirely different from that as 
returned by the Election Board, and, in- 
stead of C. Hill having one majority on the 
Republican ticket, for Registry Assessor, 
C. J. Maier, the candidate on the Citizens' 
Independent and Democratic tickets, would 
have had two majority, and been elected 
Registry Assessor, for said Precinct. 

5. Your petitioners further aver that 
the return of the Election Board of said 
second Precinct of the Seventh Ward, of 
Lancaster City, Pennsylvania, on file in 
the Prothonotary's Office, shows that the 
said C. Hill received 289 votes, and the 
said C. J. Maier received 288 votes, and 
that the result would have been changed 
as above recitated, had the votes as marked 
been counted, instead of having been set 
aside. 

Tour petitioners, therefore, showing that 
the said election and return was undue and 
illegal, by reason of the failure of the 
Election Board to count the votes as above 
recited, and that the said C. Hill did not 
receive the majority of the votes cast, and, 
therefore, not entitled to the said office, 
ask the Court to make such order as may 
be necessary in the premises, and that this 
petition be adjudged sufficient, and that 
the same may be filed of record in the 
said Court, and a day fixed for the 
hearing of the same, according to the Act 
of Assembly in such case made and pro- 
vided." 

The following reasons for discussing the 
petition were -filed: 

** 1. No legal cause for complaint is set 
forth in the petition of the contestants. 

2. It does not sufficiently appear in the 
petition of contestants of what party or 
policy C. J. Maier was the candidate, for 
the office of Registry Assessor. 

3. It does not sufficiently appear in the 
petition of contestants that C. J. Maier 
was the candidate of any party or policy 
for the office of Registry Assessor. 

4. It does not sufficiently appear in the 
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petition of ooDtestants in what respect the 
alleged defective ballots were claimed to be 
lacking in regularity, nor in what respect 
the rejection of them was improper or il- 
legal. 

5. It is not alleged in the petition of 
the contestants that the rejection of the 
three defective ballots was illegal. 

6. It is not alleged in the petition of 
the contestants that any votes were ille- 
gally withheld from 0. J. Maier. 

7. It is not alleged in contestants' peti- 
tion that any votes were illegally counted 
for Clayton Hill. 

8. The petitioners are not properly in 
Court, as their petition is not verified by 
the affidavit prescibed by the law in such 
case made and provided. 

The petition should be substantially in 
the following form : 

* That they (the petitioners) verily be- 
lieve the facts stated therein are true, that 
according to the best of their knowledge 
and belief the election was undue or ille- 
gal, and the return thereof not correct, 
and that the petition to contest the same is 
made in good faith.' " 

J. W. Johnsofij for motion. 

John iV. Hetrickf contra. 

April 19,1 906. Opinion by Hasslbr, J. 

These proceedings are under the Act of 
19 May, 1874, P. L., 218, Section 18. 
This Act provides that the petition shall 
concisely set forth the cause of complaint, 
showing vrherein it is claimed the election 
is undue or illegal, and that it be signed by 
twenty-five qualified electors and verified 
by the affidavit of at least five of the peti- 
tioners, which affidavit shall set forth that 
they verily believe the facts stated therein 
are true and correct to the best of their 
knowledge and belief, the allegation was 
undue or illegal and the return thereto not 
correct, and that the petition to contest the 
same is made in good faith." 

We think the petition does set forth the 
cause of complaint, showing wherein the 
allegation is undue or illegal, though we 
do not in this proceeding pass upon the 
question as to how the three ballots de- 
scribed in the petition should have been 



counted by the election board, reserving 
that until the case is finally heard. In aU 
other respects we find the petition com- 
plies with the Act of Assembly ezceptiag 
as to the affidavit. 

The affidavit in the case simply states 
that the facts set forth In the foregoing 
petition are true and correct to the best of 
their knowledge and belief." This affida- 
vit is not in the words of the Act of As- 
sembly; and in Barnes' case, 11 Phila., 
881, Judge Mitchell held that the petition 
was defective if the affidavit was not as 
set forth in the Act of Assembly. The 
question, however, has since been passed 
upon by the Supreme Court. In Moock 
vs. Conrad, 165 Pa., 686, where they de- 
cided that if the affidavit to the petition 
avers that the statements of the petition 
are true to the best of the knowledge and 
belief of the affiants, it is sufficient. We 
therefore hold that the affidavit to this 
petition is sufficient, and we refuse to dis- 
miss the petition. 

NoTB.— See following case. 



Q. 8. OP LANCASTER OOUNTY, 

In re Contested Election in SoTenth Ward, 
Lancaster Oity (No. 2). 

Election law — Defective marking of baU 
loti — Qualification of votert — Conte$t 
of election — Practice — Co8t$ — Act$ of 
April 1899, P. L., 119, and April 
190S, P. L.y SS8. 

Where the Act of Assembly presoribea a 
certain method of votinfr, it ezoludee all other 
methods notwithstanding the evident intention 
of the voter. 

A cross in a party square in the ballot ex- 
hausts the electors right to vote and the 
addition of another cross mark opposite the 
name of a particular candidate of Uie same or 
another party vitiates the ballot. 

When a voter makes a cross mark in the 
square of each of two parties the ballot is 
vitiated although the candidates are the same 
in each party. 

The person whose election is contested may 
file an answer denying the averments of the 
petition and questioning the legality of any ol 
the votes cast for the person contesting^ the elec- 
tion. 

The constitutional requirements of a quali 
fled voter are citizenship of United States foi 
one month, residence in the state for one yea] 
and that if twenty-two years of age he sbali 
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bftT6 paid at leait one month before eleotlon a 
•tate or county tax asseased at leaat two montha 
before the election. 

The Act of April 28, 1899, makes it obligatory, 
on the court to impoae the costs on the petition, 
ers if they fail, in contesting an election to 
establish that the election as returned was in- 
oorreot. 

March Sessions, 1906. 

Petition contesting election. 

John i\r, ffetrickf for petition. 

t7. W, Johmon^ contra. 

May 5, 1906. Opinion by Hissleb, J. 

The return of the election board for the 
election held on February 20, 1906, in the 
Second Precinct of the Seventh Ward, 
Lancaster City, shows that, for the oflSco 
of Registry Assessor, Clayton Hill, the 
candidate in the Republican column, re- 
ceived 239 votes, C. J. Maier, the candi- 
date in the Democratic and Citizens' Inde- 
pendent columns received 288 votes. 

The petition filed, contesting this elec- 
tion, sets forth that three ballots were not 
counted by the election oflBoers, which it is 
contended should have been counted for C. 
J. Maier, for the office of Registry As- 
sessor. 

At the hearing on this petition, it was 
shown that two of these ballots were marked 
with a cross in both the Democratic and 
Citizens Independent squares, and that one 
ballot was marked with a cross in the 
Democratic square and a cross after the 
name of C. J. Maier, but whether the latter 
mark was in the Democratic square, after 
his name, or in the Citizens' Independent 
square, does not appear. There were rep- 
resentatives of the Republican, Democrats, 
and Citizens Independents on the election 
board, and, after careful consideration, 
these three ballots were unanimously re- 
jected. 

In Section 2 of the Act of 29 April, 
1908, P. L., 888, it is provided that. 

There shall be printed on the extreme 
left of the ballot * * * a list of the names 
of all political parties or groups of nomi- 
nees, represented on such ballot * * * A, 
sqaare, of sufficient size for the convenient 
insertion of the cross mark, shall be placed 
at the right of each party name or appella- 
tion. Every mark within such square shall 



be equivalent to a mark against every name 
designated by that political appellation, or 
party name, including candidates nomi- 
nated by more than one party, or group of 
citizens. At the head of every ballot shall 
be printed the following instructions: to 
vote a straight party ticket* mark a cross 
(X) in the square opposite the name of 
the party of your choice in the first 
column." 

This provision for marking the ballot, so 
far as it relates to the questions involved 
in this case, is the same as that contained 
in Section 14 of the Act of 10 June, 1893, 
P. L., 419, which has received interpreta- 
tion by the Supreme Court of this State in 
three cases. Both Acts contain provisions 
for writing names of candidates, not ap- 
pearing on the ballots, in the blank space, 
and both contain a provision to the effect 
that where it is impossible to determine 
the voter's choice for any office to be filled, 
such vote for that office shall not be counted. 

In MoCowin's Appeal, 165 Pa., 283, 
where names, not on the ballot, were placed 
upon it by a printed slip ticket, prepared 
with adhesive paste, instead of being writ- ' 
ten upon it, it was decided that the votes 
were properly rejected. In Redman's Ap- 
peal, 173 Pa., 59, a name, printed on the 
ballot, was marked with a cross in the 
proper space for such a mark, and the same 
name was written in one of the blank spaces 
on the ballot. It was held that the vote 
should not be counted for any candidate 
for that office. In Flynn's Appeal, 181 
Pa., 457, the mark in the square for a 
candidate's name was a straight line or 
figure 1 and not a cross, though a cross 
was made underneath this square. It was 
held that the ballot should not be counted. 

It can hardly be contended that the in- 
tention of a voter was not apparent in these 
three cases, but the ballots were not marked 
in accordance with the requirements of the 
Act of Assembly. In Flynn's Appeal, Jus- 
tice MoCulIon says, To hold that the bal- 
lots in question are valid is to set aside the 
plain provisions of the Act prescribing the 
place and manner of ^ marking,' and to 
substitute therefor the surmises of the elec- 
tion officers and the Courts representing 
the intention of the voter. The presump- 



Digitized by 



220 



LANCASTEB LAW BEVIBW. 



tion 18 that the voter knows where and bow 
to mark his ballot * Compliance with 
the provisions of the Act of 1898 furnishes 
the onlj safe guide to the intention of the 
voter, and the facilities afforded for such 
compliance are quite suflBcient to render 
non-compliance inexcusable." In Mc- 
Cowin's Appeal, Chief Justice Sterrett 
says, In so far as the mode of voting is 
thus specifically prescribed by the Act, all 
other modes are, by necessary implication, 
forbidden. Expre9%io untu*, f%t excluiio 
alterius. The ordinary rule, as has been 
stated by recognized authority, is that 
where power has been given to do a thing 
in a particular way, then afiSrmative words, 
marking out a way by necessary implica- 
tion prohibit all other ways." In Red- 
man's Appeal, the same Justice says, 
When the election officers came to count 
the votes it must have been quite evident 
to them, on inspection of the ballot in ques- 
tion, that the specific mode of voting pre- 
scribed by the Act had been disre- 
garded by the voter, and hence they were 
clearly right in refusing to count the vote 
for any one. It was plainly a vitiated, 
illegal ballot made so by the act of the 
voter himself. If such an utter departure 
from the positive requirements of the Act 
were sanctioned or encouraged, either by 
election boards or Courts, it would lead to 
the most serious consequences. Under the 
new ballot law, it is not enough that the 
intention of the voter may possibly be 
ascertained, or his irregular and equivocal 
acts explained by evidence dehors the 
ballot. The purpose of the Legislature, in 
prescribing the form of ballot and specifi- 
cally directing how it should be prepared 
and used by the voter, was to avoid all suck 
inquiries and the consequences likely to 
result therefrom." To the same effect see 
Summerville's Case, 14 D. R., 645, Han- 
chett's Case, 14 D. R., 651, Foreman's 
Case, 80 Pittsburg, 818, Pike Township 
Election, 18 C. C, 278, East Coventry 
Election, 8 D. R., 877. 

A cross in a party square in the ballot 
exhausts the elector's right to vote. Mead 
Township Election, 11 D. R., 451. 

The Act of Assembly authorized each 
qualified elector at the election in question. 



to vote for one candidate, or the candidate 
of one political party, for the office of 
Registry Assessor. When he made a cross 
in the square of one party, he voted for 
all the candidates of that party on the 
ballot. This exhausted his right to vote. 
The Act of Assembly did not permit or 
authorize him to vote for the candidate of 
any other party as such, even though that 
candidate was the same person whose name 
appeared in the column of the party iu the 
square of which he first made a cross. 
When the elector made a cross in the 
square of two parties, or groups of citizens, 
intending to vote for all the candidates in 
such columns, each party having a full set 
of candidates, he did not follow the specific 
instructions of the Act of Assembly as 
printed on the ballot, and the ticket became 
a vitiated and illegal ballot. Such a de- 
parture from the positive requirements of 
the Act cannot be sanctioned or encour- 
aged, either by election boards or courts. 
We think the election board acted properly 
in rejecting the two ballots that were 
marked in that way. 

As to the third ballot, if the cross after 
the name of C. J. Maier was in the Citi- 
zens' Independent square, it also was an 
illegal ballot and should not have been 
counted, as the elector would then be vot- 
ing for him as a candidate both of the 
Democratic and of the Citizens' Independ- 
ent party. The testimony does not show 
in which square, after his name, the cross 
was made, but we must assume in the ab- 
sence of evidence to the contrary that the 
election board acted properly in reject- 
ing it. 

The practice in election cases as pro- 
vided in the Act of 1874, and followed by 
the courts without exception, is to permit 
the person whose election is contested to 
file an answer, in which answer he may 
deny the averments of the petition and also 
question the legality of any votes cast for 
the person in whose favor the contest has 
been instituted. Clayton Hill, the person 
whose right to the office of Registry As- 
sessor is contested in this case, has filed 
such an answer, in which he alleges that 
Isaac McClain, Abram Stiffel, Benjamin 
Painter, Frederick Stock, Jr., and Vincent 
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Stasch votod for C. J. Maier for the office 
of Registry Assessor, and that thej were 
illegal votes, not having paid a tax within 
two years. 

These five electors were called, and each 
testified that they had voted for 0. J. 
Maier for the office of Registry Assessor. 
Isaac McGlain testified that he was voting 
on age. It was therefore not necessary 
for him to have paid a tax to entitle him 
to vote. Whatever other objection there 
may have been to his vote, could not be 
raised in these proceedings, as the answer 
only objects to it on account of non-pay- 
ment of taxes. So far as these proceed- 
ings then, are concerned, his vote was 
a legal vote and was properly counted for 
C. J. Maier. The other four voters have 
not paid a tax within two years. The 
testimony of the tax collector for the dis- 
trict in which they have resided for the 
past few years shows this, and the voters 
themselves virtually admit it to be true. 

Section 1, Article 8 of the Constitution 
of Pennsylvania declares who are qualified 
voters, and in order to entitle a person to 
the right to vote he must, first, be a 
citiien of the United States at least one 
month, second, must have resided in the 
state one year, and third, "if twenty-two 
years of age or upwards he shall have 
paid, within two years, a state or county 
tax which shall have been assessed at least 
two months and paid at least one month 
before the election." These four persons 
not having paid such a tax were therefore 
not qualified to vote, and their votes should 
not have been counted. This would re- 
duce the vote of C. J. Maier to 284 in- 
stead of 2fd8 as returned by the election 
board. 

The Act of 28 April, 1899 P. L. 119, 
makes the petitioners liable for the costs 
in cases of contested election where they 
fail to establish, that the election as re- 
tamed was incorrect. In Hay's Case, 6 
Lack. Jur. 298, it is decided that this Act 
makes it obligatory upon the Court to im- 
pose the costs upon the petitioners. We 
therefore dismiss this petition, and direct 
that the petitioners shall pay the costs of 
the proceeding. 

Nom— See preceding case. 



Q. 8. OP LANO/LSTER COUNTY. 
Ck>mmonw6alth vs. Louis Lent. 

Obtaining money by trick or artifice^ 
Larceny or fahe pretense — Joint or 
several ownership of money — Drfectivs 
indictment. 

An Indictment is defective which charges the 
larceny of a sum of money as the ioint prop« 
erty of a number of prosecutors witnoat soow- 
in^ how much of this sum belonged to each 
prosecutor, where the complaints were made 
separately by each prosecutor showing how 
much of the money belonged to each. 

A complaint that the defendant *' unlawfully 
obtained from the Lancaster & Quarryville 
Traction Company certain moneys, the property 
of this deponent, by a felonious trick and by 
false and fraudulent representations with intent 
to cheat and defraud this deponent " will not 
sustain an indictment for larceny. 

While a complaint need not charge the offense 
with that technical nicety that is required in in- 
dictments. It must contain all the essential ele- 
ments of the offense. 

The obtaining of money by trick or artifice is 
not larceny but false pretense unless It Is ex- 
pressly stated In the complaint that the defend- 
ant obtained the money without the prosecutor 
Intending to part with the title but only with 
the possession. 

September Session, 1905. Nos. 144 
and 154. 

Indictment No. 125 for larceny. 

Motion to quash. 

Qeo. Ross Eshlemany for motion. 

B. F. Davis^ and J. W. Brown^ dis- 
trict-attorney, contra. 

January 18, 1906. Opinion by Ha88- 
LBR, J. 

We are of the opinion that the indict- 
ment should be quashed for two of the 
reasons assigned in the motion to quash it. 

First, the indictment does not set forth 
how much of the money alleged to have 
been stolen belonged to each of the ten 
prosecutors." 

The indictment charges the larceny of 
$80.00, the joint property of the ten 
prosecutors. There were ten complaints, 
and in each complaint the defendant is 
charged with obtaining a sum of money 
belonging to each prosecutor, and not of 
any money belonging to them jointly. In 
Fulmer vs. Commonwealth, 97 Pa., 608, 
and Commonwealth vs. Ault, 10 Sup., 
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661, it is decided that where property of 
differeut persons is stolen at the same time, 
all can be inoladed in one count in the in- 
dictment, but even in those indictments 
the ownership of the property was laid in 
each person, according to the facts, and 
not in all jointly. 

Second, the indictment is at variance 
with the complaint, commitment and re- 
turn, which set forth a different offense 
from that alleged in the indictment." 

The complaint charges that Lewis 
Lent unlawfully obtained from the Lancas- 
ter and Quarry ville Traction Company cer- 
tain moneys, the property of this deponent, 
by a felonious trick, and by false and 
fraudulent representations, with intent to 
cheat and defraud this deponent." 

The indictment contains two counts, one 
for larceny of the money, and one for re- 
ceiving the money knowing it to have been 
stolen. 

That a complaint need not charge the 
offense with that technical nicety that is 
required in indictments is well settled. In 
Commonwealth V9, Dingman, 26 Sup., 615, 
it is decided, however, that the informa- 
tion must contain all the essential elements 
of the offense. 

The complaint clearly charges false pre- 
tense. It cannot be construed to charge 
larceny, even though the money was ob- 
tained by trick or artifice, unless it ex- 
pressly states that the defendant obtained 
the money without the prosecutor intend- 
ing to part with the title, or that it was 
such property that this essential element of 
the offense of larceny can be inferred from 
the fact of the defendant's obtaining pos- 
session of it, as would be the case if it had 
been a promissory note. In the absence 
of such expression, or something from 
which it can be inferred, the offense is 
false pretense and not larceny. If the 
prosecutor parted with the possession, and 
also the title, by reason of a trick or arti- 
fice, it is false pretense and not larceny. 
This is the distinction between larceny and 
false pretense where goods are obtained 
by trick or artifice. Com. vs. EicheU 
berger, 119 Pa., 254; Com. vs. Pioso, 
19 L. L. R., 145. The complaint here 
charging false pretense, a misdemeanor, is 



not sufficient upon which to base an indict- 
ment for larceny or receiving stolen goodi, 
both being felonies. Com. v$. Edwards, 
5 Kulp, 192 ; Com. i;s. March, 1 C. C. R., 
81. The motion is therefore sustained 
and the indictment quashed. 



C. P. OP SNYDER COUNTY. 

In re Terfer, Lunatic. 

Lunatic — Cott of maintenance — Frae- 
tice. 

Where a defendant baa been acquitted of 
orlme on the ground of lunaoy and sent to a 
hospital for the insane and subseqaentlj it de- 
velops that he is recelTiog a penaion, the ooart 
will not rule hiaoommlttee to paj the hoepital't 
obargea for his Iceeping, as the countv should 
pay the same and recover the amount from the 
committee by, aasumpsit, case atated, rule or 
petition for order. 

Yerger, the lunatic, was tried in the 
Quarter Sessions of Snyder County on a 
charge of assault and battery, and was ac- 
quitted by the jury on the ground of 
lunacy ; in pursuance of which acquital he 
was sent to the Insane Hospital at Danville, 
Pa. The hospital authorities charged his 
keep against Snvder County at the rate of 
$1.75 per week, which the county paid 
from time to time. 

It subsequently developed that he was 
receiving a pension at the rate of $40 per 
month, and The Sunbury Trust and Safe 
Deposit Co. was appointed his committee, 
which committee has in hand a fund of 
about $6,000 belonging to Terger derived 
from his pension. 

The hospital authorities made a demand 
on the County of Snyder for some $1,800 
back pay for his keep. Snyder County 
took a rule on the committee to show cause 
why it should not be ordered by the Court 
to pay this bill to the hospital to pay for 
his future support there, and to reimburse 
the county for expenditures already oiade. 

Rule on Committee of lunatic to pay 
hospital bill. 

Oilbert ^ Son^ for Snyder county. 

-B. S. Ammerman^ for Danville Hos. 
pital. 

Q. B. Reimenenyder, for Sunburj 
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Safe ft Tniit Deposit Co., Committee of 
William Yerger, a lanaUo. 

February 25, 1906. Opinion by Mo- 
Clurb, p. J. 

If the statements made by the counsel 
at the argument as to the condition of 
Yerger and the care he requires at the 
hands of the hospital authorities are true, 
then the bill presented is a reasonable one 
and should be paid by the county unless 
there be some defense not made known to 
the court. 

As to the remedy then to be adopted by 
the county that will be for the counsel to 
decide. Assumpsit was the remedy in 
Lower Augusta V9. Northumberland 
County, 87 Pa., 148. Rules issued out 
of the Quarter Sessions have been em- 
ployed, Commonwealth vs. Burton, 16 
Sup. Ct., 218 ; Boyle's Lunacy, 20 Id., 1. 
When the facts can be agreed upon, a case 
stated would answer the purpose, Lancaster 
County V9. Hartman, 9 Co. Ct., 177 ; 
Clearfield County vs. Cameron Township, 
185 Pa., 80; Directors v$. Nyce, 161 
Fa.| 82. And if the committee is satisfied 
that the claim for the care and maintenance 
of the lunatic is equitable and just a peti- 
tion under the Act of June 18, 1886, Sec. 
21 y P. L., 596, for an order addressed to 
this court which has jurisdiction over his 
person and effects to apply so much of the 
principal of his personal estate as may be 
necessary for the purpose, would probably 
protect the committee and do justice to all 
parties. See as to the power of the court 
m the premises: Shaffer vs. List, 114 Pa., 
486 ; Hamblcton's Appeal, 102 Pa., 50. 

And now, to wit, February 25, 1906, 
the rule is discharged without prejudice. 

Reported by A. W. Potter, E«q., 

Selinsgrove, 
Pa. 



The Greatest of Divorce Decisions. 

The most important divorce decision ever 
rendered in this country has just been 
handed down by the Supreme Court of the 



United States in the case of Haddock vs. 
Haddock, Adv. S. U. S., 1906, p. 526. It 
settles a long disputed question of the 
validity in other jurisdictions of a divorce 
obtained against a non-resident without 
personal service or appearance. The de- 
cisions of the State Courts on this point 
have been in utter confusion. In some 
states such divorces have been declared 
valid everywhere. In others, as in New 
York, they were held void for lack of jur- 
isdiction. Some of the courts met this jur- 
isdictional objection by saying that the 
marriage status was a ret and the divorce 
suit a proceeding in rem^ in which per- 
sonal service on the defendant was not 
necessary to jurisdiction. The result has 
been that in a great number of instances 
the status of a person who has obtained a 
divorce of this kind and then married again 
is, in some states, that of a person lawfully 
divorced and lawfully remarried, but, in 
other states, that of a bigamist, whose 
divorce was a fraud, and whose second 
marriage is a crime. The complications 
and perplexities thus arising extended not 
only to the parties to the divorce, but to 
their children, and to the children of later 
marriages which they might contract. 
Such has been the chaos existing in the 
law of this most sacred of human relations. 

For the first time the Court of final 
authority has now passed upon the funda^ 
mental question whether or not a divorce 
obtained against a non-resident, who was 
not personally served and did not appear, 
is entitled to be held valid outside the state. 
In each of the previous cases which have 
come before that Court in which the ques- 
tion was presented, the Court has found 
some way of deciding the case without 
directly disposing of this vexed and per- 
plexing question. But in its present de- 
cision the Court clearly adopts the New 
York rule, which has been hitherto repudi- 
ated in many states. While the decision 
is made by a bare majority of one, it 
definitely settles the law for all jurisdic- 
tions in this country, both State and 
Federal, to this extent, namely, that the 
full-faith-and-credit-clause of the Federal 
Constitution does not give such a divorce 
any validity to determine the status of the 
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parties outside the state in which it was 
rendered. On the other hand, the Courts 
of other states are still at liberty, under the 
Constitution, to give to such a divorce full 
force and effect if they choose. The de- 
cision goes no farther than to relieve them 
from any constitutional obligation to treat 
it as valid. 

What the effect of such a divorce is in 
the state where it is rendered, if the Court 
had no jurisdiction to render a decree that 
would be valid outside the state, is a ques- 
tion that may still be contested, though the 
majority of the Court in the present case, 
while denying its binding effect outside the 
state, assumes that it is valid within the 
state where it was rendered. Nevertheless, 
on that point the expression of the court 
cannot have the full force of a decision, as 
the point was not at issue in the case. 
Just how a court can have jurisdiction to 
render a decree valid within the state, and 
not have jurisdiction to make a decree that 
will be valid outside the state, is not easily 
understood. The majority opinion, while 
repudiating the theory that the marriage 
status is a re«, nevertheless, seems to con- 
cede that the court of the state has juris- 
diction to determine the status of its own 
citizens. This seems very much like stating 
the rei theory in different words. The 
dissenting judges find it impossible to see 
how the decree can be conclusive in one 
state without being conclusive in all the 
states, and the very able opinion of Mr. 
Justice White does not make this point 
clear. But whatever is said on this ques- 
tion must be deemed to be conceded only 
for the purposes of this case, and cannot 
be, in the strict sense, binding when, if 
ever, that question is expressly presented 
to the court for decision. 

The anomalies, perplexities, and inex- 
tricable tangles of family relations as af- 
fected by divorces against non-residents 
without personal service may be to some 
extent lessened by this decision, but it is 
impossible to say how far this will be the 
result. The "divorce industry*' of cer- 
tain states, which, by lax laws, have in- 
vited divorce business from other states, 
will probably languish, and no doubt the 
number of these discredited divorces will 



be much reduced. But it is still possible 
for states that wish to do so to provide for 
divorce decrees of this kind, and, at least 
so far as the present decision goes, give 
them full validity in the jurisdiction where 
they are rendered. It is also possible for 
other states, if they wish, to recognize 
them as valid; and it is by no means im- 
probable that decrees of this kind will still 
be rendered in many states, and upheld by 
exercise of comity in many other states. 
It will still be true that a divorce may be 
valid in some states and void in others; 
that persons lawfully married in one state 
are held to be living in unlawful relations 
in other states ; that children legitimate in 
one state are illegitimate in others. This 
unfortunate and disgraceful condition of 
affairs is not cured, but only lessened in 
extent, by the present decision. There is 
one remedy that would be effective, and 
that is for the court of last resort to de- 
cide, as the logic of the matter seems to 
require, that a decree which, for lack of 
jurisdiction, is not valid in other states, is 
not valid in the state where it is rendered. 
To hold this would no doubt reauire the 
court to overrule its decision in Maynard 
vB. Hill, 125 U. S., 190, 81 L. ed., 654, 
8 Sup. Ct. Rep., 728, where a legislative 
divorce was uphold as against a non-resi- 
dent. But, if a decree of divorce is within 
the constitutional guaranty of due process 
of law, and it certainly must be, so far, at 
least, as it determines property rights, the 
necessity of jurisdiction in order to make 
it valid, even within the state where it was 
rendered, seems to be established by the 
Constitution and by the reasoning of 
Pennoyer v$. Neff, 95 U. S., 714, 24 L. 
ed., 565. This conclusion may be avoided 
by assuming that a marriage may be dis- 
solved as to one party, and not as to the 
other; but that is a conclusion to which 
the mind does not easily assent. — Ca$e 
and Comment. 



SUPllEME COURT OPINION. 
Monday, May 14, 1906. 
By Fell, J. 

Heilig v$. Heilig. Judgment of Su- 
perior Court reversed and C. P. of Lan- 
caster county affirmed. 
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C. p. OP LA.NCASTER COUNTY. 
Noli Binkley. 

New trial — Taking of verdict in other 
case bftween name parties in presence 
of trial jury — Mutual account — Pat/^ 
ment s — Eviden ce. 

A new trial will not be allowed on the ffroaod 
that the defendant wan prejudiced by the taking 
lo the pieaenoe of the trial Jurj of a Terdiot 
a^aiunt liim in another oafte in favor of the same 
plaintiff where no objection was made by him 
at the time. 

In an iMsue to determine the amonnt due on 
opened judj^ments iiiTolvlnt; complicated ac- 
counts between the parties, it is not f^rouud for a 
new trial that evidence waH admitted on the 
oroRS-ezamiuatiou of the defendant as to checks 
received bv the defendant from the plaintiff dur- 
ii<ir the time when alleged payments ou the 
judgments were being made, and that the 
defendant wan also indebted to the plaintiff on 
a note outside of the judgments in di^pute, the 
defendant denying that any payments asked to 
be credited had been made on account of said 
oheoks or note. 

AuguPt Term, 1902. Nos. 122, 181, 
849 and 457. 

Rule for now trial. 

Coyle ^ Keller^ and J. W. Brown^ for 
rule. 

B. F. Davis^ contra. 

April 14, 1906. Opinion bj Hass- 
UB, J. 

In the latter part of the year 1902 the 
plaintiff obtained four judi^roents against 
the defendant, one by confession and the 
other three by transfers from the original 
holders. On the petition of defendant 
alleging that the^ were paid, properly 
supported by testimony, we opened all of 
these judgments. The question of how 
much if anything was due on them was 
sobsequently tried by a jury. The. ver- 
dicts were in favor of the plaintiff for the 



amounts, claimed by him, to be due on the 
judgments, and we are now asked by the 
defendant to grant new trials. 

The first re ason on which the application 
is based, is that the defendant was preju- 
diced by reason of the verdict in another 
case, between the same parties having been 
taken in the presence and hearing of the 
jury engaged in the trial of these cases. 
The verdict was against the defendant and 
was taken without any objection on his 
part. Had the defendant objected to its 
being taken in the presence of the jury 
frying thpse cases, we might have con- 
sidered the advisability of taking it in the 
other Court room, though we are by no 
means sure that we would have done so, 
but as the defendant took the chances of 
it being a favorable verdict, having made 
no objection, he cannot be heard to com- 
plain now. I do not mean to say that the 
defendant's counsel intentionally took the 
chance of the verdict being favorable to 
him because they expressly disclaim any 
such intention, but it was their duty to 
object before the verdict was taken, if at 
all. The present cases were tried together 
and were several days in trying. The 
verdict in the other case was taken soon 
after the trial in these cases commenced. 
If any of the jury trying these cases heard 
the other case tried, and were interested 
in knowing what that verdict was, even if 
taken out of their hearing, they could 
easily have ascertained it, either by in- 
quiry from some one who knew what it 
was, or from the newspapers. Taking the 
verdict in the jury's presence then, did 
not prejudice the defendant any more than 
he would have been prejudiced had it been 
taken in the jury's absence. 

Other reasons refer to the admission of 
testimony. The accounts between these 
parties were long and complicated. They 
extended over a period of years and con- 
sisted of a great number of items. The- 
defendant testified he had paid on account 
of these judgments a large amount by cash, 
notes of third parties and stock. lie ad- 
mitted on cross-examination that he had 
received certain checks, (exhibits 19 to 26 
inclusive) amounting to $092 87, but that 
all of them, excepting one, were for cows 
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sold bj the defendant to plaintiflT, and that 
they forojed no part of the transaction 
relating to these judgments. The defend- 
ant coroplaifis that no testimony sliould 
have b^en admitted as to these checks, as 
it vias irrelevant and it was prejudicial to 
him. in that it showed that the plaintiff had 
furnished money to him during the time 
that the alleged pa;^ments on the judg- 
ments were being made. We cannot agree 
that this testimony should not have been 
admitted, as we think it was relevant and 
proper for the consideration of the jury. 
The defendant testified to payments on 
account of the judgments in notes of third 
parties and stock. Among the items of 
credit claimed was the price of a brown 
horse which he sajs plaintiff purchased for 
$145. Plaintiff testified that he made the 
))ayments to the defendant as evidenced by 
these checks, that t!ie one of May 9, 1908. 
was for a brown horse which defendant 
claimpd credit for on the judgments, and 
that while he could not recollect exactly 
what all were for, he was certain they 
were not for cows and that some of th*»m 
were for notes of third part es which plain- 
tiff discounted for the defendant. Testi- 
mony as to these payments was therefore 
in contradiction of the testimony of the 
defendant, as to some of the items at least, 
for which ho claimed credit on the judg- 
ments. 

As to the $980 note, (exhibit 85) it was 
not admitted in evidence. (See page 
128.) We refused to allow plaintiff to 
testify in answer to a question asked him 
in regard,to it, unless such testimony was 
followed up by testimonj^ showing that 
the plaintiff bad credited payments on this 
note. This presumably could not be done, 
as an answer to the question was not in- 
sisted upon after that ruling. The cross- 
examination of the defendant as to this 
note did him no harm. He explained the 
transaction, and said that none of the pay- 
ments made by him were on account of 
the note. His testimony in this particular 
was not contradicted. Nor do we think 
that the defendant was injured by our 
confusing, in our charge, the checks given 
by the plaintiff to the defendant with the 
checks that the parties exchanged. Atten- 



tion was called to the mistake at the time 
in the hearing of the jury and the whole 
testimony was left to them for their recoU 
lection and consideration. We have care- 
fully read all the testimony taken at the 
trial, and feel that the verdicts found 
the jury are fully justified by the testi- 
mony and that a re- trial would most likely 
produce the same result. The rules for 
new trials are therefore discharged. 
Rules discharged. 



C. P. OF LANCASTER COUNTY. 
Herman Kopp and BowarmasUr. 

Striking off and opening of judgments — 
Practictf — DiMaharge in hankruptey — 
UvMfrhedalrd debt — Notie$ of bank- 
rvptey. 

A judf^ment sbonld onlj be Btrlcken off for 
IrreKularftfeii appearing on the record, and a 
dlachanire in bankiuptvy ia not therefore proper 
ground (or ftettliig aaide a Judgment alih*»ugb it 
would be a defeiiiie and material on a rule to 
op<*n tilt* judftmpiit. 

Where on a motion to atriVe off a Judgmc 
the proper relief app<*art to be to open and uut 
to stiike off, the court cau treat it aa a mottoo 
to open. 

Uud«*r 84*ction 17 of the Bankruptcy Act a 
di^ollal|?e in l>iinkrnptcy i-eleaeea the baukropt 
fnim debts not ^chednleii if ibe creditor had 
notice or actual kuowletlge of the baokraptcy 
pnK)eedlit|?R. 

The tesilroonj of two wltoeaseii, contradicted 
only bv the uncorrob<irated teatimony of the 
plaintiff, that the plaintiff knew of the defend- 
ant's I ankruptcy prooee<iinKa in time to prove 
and have his clttlm allowed, ia sufficient to entitle 
the defenHant to have opened a Judi^ment 
entered after said proceeding's agalunt after- 
acquired real estate on a Judgment note gWen 
before said proceedings. 

January Term, 1906. No. 185. 

Fifa to April Term, 1906. No. 18. 

Rule to stay execution and strike off 

judgment. 

C. Reese Eahy^ for rule. 

John A. Naumany contra. 

April 14, 1906. Opinion by Haealer, J, 

On February 10, 1905, II. S. Kopp, 
the defendant, £ave a judgment note fo^ 
five hundred dollars waiving all exemptioi^ 
laws, signed by himself and John Bj 
Bowermaster to Samuel Ilerman the plainJ 



Digitized by 



LANOASTBR LAW BBVIKW. 



227 



tiff. Jod|i;ment was entered on this note 
to JaDQsrj Term, 1906, No. 185, and 
execution issued thereon. The defendant 
6led his petition in bankruptcy in the 
United States District Court on April 26, 
1905, was subsequently adjudged a bank- 
rupt and obtained his discharge on Sep- 
tember 16, 1905. The property levied on 
by the sheriff by virtue or the above ex- 
ecution was obtained by the defendant 
since bis discharge in bankruptcy. The 
petitir^n upon which this rule is granted 
asks to have this judgment stricken off. 

The judgment should only be stricken 
off for irregularities appearing on the 
record. Adams vs. Orey, 154 Pa., 258; 
Germantown Brewing Go. v$. Booth, 162 
Ps., 100. The effect of defendant's dis- 
charge in bankruptcy upon this judgment, 
not being an irregularity appearing on the 
record, is not therefore material in dispos- 
ing of the rule to strike it off. If however 
hU discharge relieved him from legal liabil- 
ity on this judgment it would be a defines 
aod would be material on a rule to open ic. 

In Williams vs. LeBar, 2 Northampton 
County, 274, it is decided that on a motion 
to strike off a judgment where the proper 
relief appears to. be to open and not to 
strike off, the Court can treat it as a motion 
to open. In Blackwood vs. Finley, 1 
Troubat k llaly. Sec. 809, on a motion to 
set aside the judgment it is said, In such 
cases, where the application for relief is 
prompt, the Court is liberal; * *'* for, 
in those cases, where the proceeding is 
regular on its face, we do nut set aside, but 
only open the judgment and let the de- 
fendant into a defense. Fu fa. set aside, 
judgment opened and defendant let into a 
defense.^' In King vs. Brooks, 72 Pa., 
868, it is decided that even where an or- 
der is to strike off if it is apparent on the 
face of the record to have been the pur- 
pose to grant a re hearing or re- trial it is 
m substance an order to open and will be 
so considered. 

This application can therefore be re- 
garded as one to open instead of to strike 
off this judgment. In order to entitle the 
defendant to this relief it is necessary for 
him to show by the testimony of two wit- 
nesses, or of one witness and corroborating 



circumstances, that the defendant's dis- 
charge in bankruptcy released him from 
this judgment. Jenkintown National 
Bank's Appeal, 124 Pa., 887. Kaier k 
Go. vs. O'Brien, 202 Pa., 158. Section 
17 of the Bankruptcy Act provides that 
^^The discharge in bankruptcy shall re- 
lease the bankrupt from his provable debts 
except such as . . . (8) have not been 
dul}' scheduled in time for proof and al- 
lowance with the name of the creditor if 
known to the bankrupt, unless such creditor 
had notice or actual knnwledi^e of the pro- 
ceedings in bankruptcy." This judgment 
was not scheduled, and it is not contended 
that the plaintiff had formal notice of the 
bankruptcy proceedings. It is claimed 
however that he did have actual knowl- 
edge. J. R. Bowermaster testified that in 
May, 1905, the plaintiff knew of the de- 
fendant's bankruptcy proceedings, and 
spoke to him about them. J. F. Bower- 
master testifies that he told plaintiff of the 
defendant's bankruptcy proceedings in 
May, 1005. The plaintiff denies this 
testimony, but is not corroborated. The 
petition asking to be adjudged a bankrupt 
was filed by the defendant on April 26, 
1905. 

The testimony of these two witnesses, 
contradicted only by the uncorroborated 
testimony of the plaintiff that the plaintiff 
knew of the bankruptcy proceedings in 
May, 1905, in time to prove and have his 
claim allowed, is sufficient therefore to 
entitle the defendant to have the judgment 
opened, and we make absolute the rule to 
open it. 

Role made absolute. 



C. P. OP LANCASTER COUNTY. 

Henry N. Herr vs. Margaret R. McMichaal, 
Adm'x of Thos. L. McMichael, dec'd. 

Self dhaerving admi$9ion$ of a decedent 
— Value of ae evidence. 

Declarations and admivlons of a decedent 
acrainst his interest in support of a cod tract with 
one not % reiat i ve, supported by other testimony, 
are entitled to as much weight as other teati- 
mony. 

January Term, 1905. No. 14. 
Rule for a new trial. 
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B. F. Davis, for dereridant and rule. 

Coi^le ^ Ktller^ contra. 

April 14, 1906. Opinion by Hass- 

LEK, J. 

At the trini of tliis case plaintiflT showed 
that lie uas ti e ouner of two horMes, hav- 
ing purchaned one of them from Uirnm U. 
Lon^enecker and the other from Thomas 
L. McMichaeK deceased. After having 
used these hordes for a- time, one was 
foundered and the other became lame, 80 
that both were unfitted for use bj the 
plaintiflT in his business. He then irave 
them into the possession of defendant's 
decedent, who was a dealer in horses, for 
the purpose of selling them, at the same 
time borrowing another pair from him, 
which horses were subseijuentlj returned. 

In addition to the testimony showing 
these facts, the plaintiff produced several 
witnesses, who testified that, in conversa- 
tion with defendant's decedent, he stated 
that the two horses in question were the 
property of the plaintiff, and thu he in- 
tended to sell them for him. Defendant 
now complains that we erred in refusing 
the second point submitted by her at the 
trial, which point is, Admissions or 
declarations of a deceased are of little 
value as evidence," 

It is true that courts have often slight- 
ingly referred to loose declarations of a 
decedent, as not being suflficient to prove a 
contract, in cases where a relative was 
seeking to recover from an estate and 
depending upon such declarations to prove 
the contract. But in a case like the pres. 
ent one, not between relatives, where the 
contract has been proven by the testimony 
of other witnesses, admissions and declara- 
tions of the decedent against his interests 
are entitled to the same weight as other 
testimony. Schall v«. Miller, 5 Wharton, 
150 ; Wolf V9. Studebaker, t)5 Pa., 459 ; 
Oreenawalt vm, McEnelley, 85 Pa., 852. 
Greenleaf on Evidence, Sec. 147. We 
think it was proper to refuse the point, 
and, therefore, discharge the rule for a 
new trial. 

Rule discharged. 



Bucklni Ti. Metfett (No. 2 ) 

ExreptiohM fiuue pro tune to decree ntit. 

It is mil bill the legal di^c^etion of ajndtt 
KiititiiT UK a cl^Hncell«>r to peimlt exceptiouito 
be fil«d nunc pro tu9tc alter tbe ex|»frmtioD of 
ten dayn lioiii tliu eiitry of a decree nm mhtn 
Du baidabip will be impuaed on tbeotber paity. 

Equity Docket. No. 4, page 109. 

Rule to file exceptions to decree. 

W. U. Hentelf and J. IF. Johnson^ 
for rule. 

Coyle ^ Keller J Kui John A. Naumani 
contra. 

April 14, 1906. Opinion by IIass. 
LER, J. . 

On January 14, 1905, we filed our find- 
ings in this case, and tbe Prothofiotary 
entered a decree tittt in accordance with 
rule 6-^ of the new equity rules. [See 
22 Law Kevibw 168.] 

No exceptions were filed to our findings 
or to this decree as required by rule 64, bat 
on January 26, 1905, the plaintiff appealed 
to the Superior Court. No final decree has 
ever been entered by the Prothonotary. 
When counsel for plaintiff were about to 
prepare their paper-book for the argument 
in the Superior Court, it was discovered 
that they had overlooked the necessity of 
filing exceptions to our findings and the 
decree nin^ and that no final decree bad 
ever been entered, so that their appeal waa 
premature. Application was then made to 
us to permit the filing of exceptions nunc 
pro tunn^ which application was objected 
to by counsel for the defendant. 

It does not appear that our allowance of 
this request will work a hardship to the de- 
fendant, and as it ha? been decided hj the 
Supreme Court, in Ilinnershiti t;a. United 
Traction Company, 206 Ta., 91, that it is 
within the legal discretion of a judfite sit- 
ting as a chancellor to permit exceptions to 
be filed nunc pro tunc^ after the expirm- 
tion of ten daya from the entry of the 
decree nisi where no hardship will be im- 
posed upon tbe other party, we now permit 
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pltintiflT to file exceptions according to the 
I provisions oi rule t)4, of the new equity 
rules, fiim^ pro tunr^ provided that the 
same be filed within five days from this 
date. 

I Exceptions allowed. 



q 8. OP LANO/LSTER COUNTY. 

Oomnumwealth vs. Marens Andnis and 
Dominic Deldnca. 

New trial — Conflicting te$timony — 
AfteT'discovered evidence. 

The defendant!, who were Itallaoa, were 
ooDTioted of highway robbery on the testimony 
of the pruseoaiors, two Byriam*, corroborated 
by two other Syrians. Kone of the Syrians 
eoold speak Eoglish and their teatlmony was 
iBterpreted by a friend of theirs brought to 
eoun for the purpose. The alleged robbery 
and shooting took place along the line of rall- 
/osd work oo which all the parties were em- 
ployed. The defendants denied all knowledge 
of the offence and were corroborated by a num. 
her of other witneMies. They proved good 
ebarscters and also that two other Italians liad 
left the oHghlM>ihood immediately after the 
off.-Dce bad been committed. After the trial 
two other Syrians who were preMut in court 
lude affidavit that the testim«»iiy was Improp 
eriy Interpreted, and that the proseoutorH had 
tdmitted to them that t ey had not been robt>ed 
tt all and onnld not identify the men who shot 
at them. Held, that a new trial should be 
franted. 

Janaarj Sessions, 1906. Nos. 1 and 2. 
Rule for new trial. 

3f. a. Schaeffer and F. S. Groff, for 
mle. 

</. Roland Kinzer and J. TT. Brown^ 
district attorney, contra. 

Aprill4,1906. Opinion by Hassler, J. 

Mareaa Andros and Dominic De1duca« 
two Italians, were convicted of highway 
robbery in this Court on January 17, 
1906. The indictmenu charged them with 
having, on November 26, 1905, feloniously 
robbed Joseph Marcus of Eighty- two dol- 
lars and Isaac John Francis of Ninety 
Dollars. These offenses were shown to 
Ittfe been committed along the line of the 



new low grade railroad in this County* on 
which tue defendants were employed. 
Joseph Marcus and Isaac John Francis 
testified that they were set upon and fol- 
lowed by a number of Italians atid that 
these two defendants, who were strangers 
to them, did the shooting and robbing. 
They were corroborated in their testimony ' 
by two other witnesses who were with 
them when the alleged offenses were com- 
mitted. All of these four witnesses were 
Syrians and could not understand or speak 
the English language. An interpreter 
who was a friend of Joseph Marcus and 
Isaac John Francis, and brought to Lan- 
caster by them, translated their testimony 
on the trial. 

The defendants denied all knowledge of 
the offense. Their testimony was cor- 
roborated by a number of witnesses. Both 
proved good characters, and it was shown 
that one of the defendants occupied a re- 
sponsible position with the contractors by 
whom he was employed. It was shown in 
addition that two other Italians left the 
neighborhood, immediately after the offense 
had been committed. The case was a close 
one and not entirely free from doubt, 
though the testimony did not raise such 
reasonable doubt in the minds of the jury 
as to entitle the defendants to an acquital. 

Since the trial two Syrians who were 
present in Court, during part of the trial, 
and who heard the answers of the Syrian 
witnesses, which the interpreter translated, 
made aflSdavits, which are filed with the 
reasons for a new trial, that the interpreter 
did not properly translate the testimony, 
and that in conversation with Marcus and 
Francis, out of Court, both admitted that 
they were not robbed at all, though they 
were shot, and both said they could not 
identify the men who shot them. One of 
these witnesses, Ualph Kabboz, was away 
from Lancaster when the depositions in 
support of this rule were taken and was 
not called upon to testify. The other, 
Alexander Araman, who is in this country 
preparing himself as a medical missionary, 
and wbo has resided in this city for the 
past two years testifies, in the depositions 
taken, substantially as is set forth in his 
affidavit. I have made inquiry as to the 
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character and repntation of this witness 
and find them to bo of the best. 

This testimony, taken into consideration 
with the fact that on the trial of the case 
there was some qnestion as to the identifi- 
cation of the defendants, raises such a 
doubt in my mind of the guilt of these de- 
fendants that I think they should have an- 
other trial, and I make absolute the rule 
for a new trial. 

Rule made absolute. 



Q. 8. OP LANCASTER COUNTY. 
In re Opening of North Plum Street. 
Opening of tfreeft in Lancaster not on 
city plan — Damaget — Conditional 
award. 

Damages can not be assessed unHer the Act 
of April 18, 187ft for openiuga Ptreet not on the 
City plan of Lancaster aHopted June 17, 1877. 

Viewers hare no right to attach a condition 
to their award of daroagea for opening a City 
street, requiring abutments and walls to be 
built by the city. 

8treetii and alleys in Lanoaater Oity not npon 
the city plan abould he laid out under the gen- 
eral i*oad law as modified by the Acts of Apiil 
18. 1854. P. fi., 8 '2, January 81, 1857/ P. L., 9, 
April )28, ia%7 P. L. 8i8, and May 16, lb9l, P. 
L., 80, and its supplements. 

November Sessions, 1905, psge 459. 

Exceptions to report of viewers. 

H. M. Norths and Appel ^ Appel^ for 
exceptions. 

E. M. Gilbert y City solicitor, contra. 

April 16, 1906. Opinion by Landis, 
P. J. 

By virtue of the Act of April 18, 1878, 
P. L., 811, entitled '^an Act relative to 
layinj^ out, opening and grading streets in 
the City of Lancaster,'' a plan of the city 
streets was made for the northern section 
of the city which was adopted by the 
Court on June 17, 1877. North Plum 
street was not upon this plan because coun- 
cils subsequently altered the plan and 
adopted a new arrangement of streets in 
this locality. The street upon which dam 
ages was assessed by the viewers was laid 
out by the city councils in pursuance of 
this arrangement and with it the Court had 
nothing to do. But notwithstanding this 



fact, a petition was presented for the ss- 
sessment of the damages under the Aet of 
1878 and viewers were appointed in aoeord- 
ance therewith. These viewers made their 
report and in it they award no damages to 
the Pennsylvania Railroad Company, and 
fixed the damages of the Penn Iron Com- 
pany at $870. To the last award, however, 
was attached the following : The city to 
build the abutments and superstructure 
necessary to maintain the railroad siding 
as they now are belonging to the Penn 
Iron Co." Exceptions were filed to the 
report for the Pennsylvania Railroad Com- 
pany, but all of these raise questions which 
are not necessary to consider at this time 
and particularly so as an appeal has been 
taken on behalf of the. company, and if a 
trial was had upon that appeal their merits 
could properly be determined there. 

Exceptions were also filed on behalf of 
the Penn Iron Company, which raise the 
point that the viewers liad no right to 
attach a condition to their award. This 
objection appears to be a valid one. 

In In re Private road in Kingston Town- 
ship, 5 Kulp, 235, it was held that the con- 
firmation of the report of reviewers of a 
private road, would be refused where they 
annex to their award of damages a condi- 
tion that tho owner of the land shall build 
the fence on one side of the road and the 
petitioner the fence on the other side. 
Rice, P. J., delivering the opinion said that 

the imposition of such conditions was 
beyond their powers, and being illegal, il 
cannot be enforced." The same can be 
said of the condition attached to this award 
that it was beyond the power of the viewen 
to impose it, and, for that reason, was i 
nullity. If the proceedings were regalai 
in all respects, we think we would have ihi 
power to correct the error by recommittini 
the report to the viewers for a more definite 
description of the damages ; Kingstoi 
Township Road, 18-1 Pa., 409; Hemp 
field Township Road, 122 Pa., 489. Bu 
such a recommittal would not, in this case 
do any good, as the whole proceeding i 
irregular, and, in our judgment,, the be€ 
disposition is to sustain the exceptions an 
set aside the report so that it can be carrie 
on anew in proper form. We, therefon 
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sustain the exception and set aside the 
report. 

Id this connection we wish to call atten- 
tion to the law relating to the streets in 
the eitj of Lancaster. We have before 
stated that the citj plan was laid out in 
conformitj to aottiorirj contained in the 
Act of 1878. In re Grant street, Lan- 
caster, 121 Pa., 596, it was decided that 
streets and alleys in Lancaster City, not 
opon the citj plan authorized by the 
act, are to be laid out, under the gen- 
eral road laws of the Commonwealth as 
modified by the special Acts of April 18, 
1864, P. L., 852, January 81, 1857, 
P. L., 9, and April 28, 1867, P. L., 
338. To this we think may be added 
wme acts of Assembly passed since the 
decision in that case was rendered, viz., 
the Act of 1891 and its supplements. We 
ba?e no doubt as to the power of the city 
to vacate streets upon the original plan 
ind lay out others in lieu thereof, but if 
tills is done we cannot see how the damages^ 
eaosed by reason of the laying out of the 
oew streets by the councils can be assessed i 
under the Act of 1878. Such a proceed- 
iog we conceive to be wholly erroneous. 
Exception sustained and report sot aside. 



Prohibition of Marriage of Epileptics. 

The opinions in Gould vs. Oould in the 
Supreme Court of Errors of Connecticut 
(August, 1905, 61 Atl. 604) are interest- 
ing upon a question of constitutional law 
vhich had been raised by comparatively 
recent legislation in several states. The 
Connecticut provision in question is as fol- 
biri: 

^ No man or woman, either of whom is 
^l^lfptic, imbecile, or feeble-minded, shall 
intermarry, or live together as hu?band 
tsd wife, when the woman is under forty 
years of age. Any person violating 
w attempting to violate any of the provi- 
sions of this section shall be imprisoned in 
tlie state prison not less than three years." 

Similar acts have been passed in Michi- 



gan, Minnesota, Kansas and Ohio. They 
result from an agitation that has been car- 
ried on for many years looking to the pre- 
vention of reproduction by persons who 
are grievously diseased in mind or body. 
The following extract from the opinion by 
Judge Baldwin seems very clearly to up- 
hold the constitutionality of such a law : 

Was the statute a valid act of legisla- 
tion? It forbade the marriage of certain 
classes of persons under any circumstances. 
One of these, only, it is now necessary to 
consider— that of epileptics. The pro- 
visions of the act of 18U5 were separable 
with respect to the different classes of 
persons with whom it deals, and, so far as 
this action is concerned, it is enough if it 
can be supported as to marriages contracted 
after its enactment by those in the condition 
of the defendant (Pub. Acts, 1895, p. 
667, chap. 825). The constirution of this 
state (preamble and art. 1« sec. 1) guar- 
antees to its people equality under the 
law in the rights to Mife, liberty, and the 
pursuit of happiness' (State vt. Gonlon, 
65 Conn. 478, 489-491, 83 Atl. 519, 81 
L. R. A. 55, 48 Am. St. Rep. 227). 
One of these is the right to contract mar- 
riage, but it is a right that can only be 
exercised under such reasonable conditions 
as the legislature may see fit to impose. 
It is not possessed by those below a cer- 
tain age. It is denied to those who stand 
within certain degrees of kinship. The 
mode of celebrating it is prescribed in 
strict and exclusive terms (Gen. St. 1902, 
sec. 4588). The universal prohibition in 
all civilized countries of marriages between 
near kindred proceeds in part from the 
established fact that the issue of such mar- 
riages are often, though by no means 
always, of an inferior type of physical or 
mental development. 

That epilepsy is a disease of a peculiarly 
serious and revolting character, tending to 
weaken mental force, and often descending 
from parent to child, or entailing upon the 
offspring of the sufferer some other grave 
form of nervous malady, is a matter of 
common knowledge, of which courts will 
take judicial notice. State v$. Main, 69 
Conn. 128, lJi5, 87 Atl. 80, 86 L. R. A. 
628, 61 Am. St. Rep. 80. One mode of 



Digitized by 



282 



LANCASTER LAW HEVIEW. 



guarding against the perpetuation of epi- 
lepsy obvioudlj is to forhid sexual intfr- 
course with those afflicted by it, and to 
preclude such opportunities for sexual inter- 
course as marriage furnishes. To impose 
such a restriction upon the right to con- 
tract marriage, if not intrinsically unreason- 
ahle, is no invasion of the eiiualitj of all 
men before the law, if it applies equally to 
all, under the same circumstances, who be 
long to a certain class of persons, which 
class can reasonably be regarded as one 
requiring special legislation, either for 
their protection or for the protection from 
them of the community at largo. It can 
not be pronounced by the judiciary to be 
intrinsically unreasonable if it should be 
regarded as a determination by the general 
assembly that a law of this kind is neces- 
sary for the preservation of public health, 
and if there are substantial grounds for 
believing that such determination is sup- 
ported by the facts upon which it is appa 
rent that it was bas<»d. ilolden vs. Hardy, 
169 U. S. 866, 898, 18 Sup. Ct. 888, 42 
L. Ed. 780 ; Bissell vs. Davison, 65 Coin. 
188, 192, 82 Atl. 848, 29 L. R. A. 251. 

There can be no doubt as to the opinion 
of the general assembly, nor as to its rest- 
ing on substantial foundations. The class 
of persons to whom the statute applies is 
not one arbitrarily formed to suit its pur- 
pose. It is certain and definite. It is a 
class capable of endangering the health of 
families and adding greatly to the sum of 
human suffering. Between the members 
of this class there is no discrimination, and 
the prohibitions of the statute cease to 
operate when, by the attainment of a cer- 
tain age by one of those whom it affects, 
the occasion for the restriction is deemed 
to become less imperative. ♦ * ♦ Laws of 
this kind may be regarded as an expres 
sion of the conviction of modern society 
that disease is largely preventable by 
proper precautions, and that it is not un- 
just in certain cases to require the observa- 
tion of these, even at the cost of narrow 
ing what in former days was regarded as 
the proper domain of individual right. It 
follows that the statute in question was 
not invalid as respects marriages contracted 
by epileptics after it took effect." 



The extract of the practical effect of 
legislation of this character yet remains to 
be seen. Undoubtedly the mere presence 
of such an act on th^ statute book wdl 
deter a certain limited number of persons 
from contracting marriages of the pro- 
hibited kind. The tangible result of the 
Connecticut ease was of comparatively 
slight significance. It was held und^r the 
general law of Connecticut tha% while a 
marriage contracted in contravention of the 
statute was not void, yet, as the fact that 
the defendant was an epileptic had been 
concealed from the plaintiff, she might be 
entitled to a divorce, or a decree of nul- 
lity, on the ground of fraudulent conceal- 
ment. Such result is substantially no 
broader than the one reached by the New 
York Court of Appeals in Di Lorenzo v$. 
Di Lorenzo, 174 N. Y., 467. 

In such a case as the one reported, and 
in other cases that may arise, where mar- 
riages are contracted with epileptics or be- 
tween epileptics with mutual knowledge of 
the facts, the question of the enforcibilitj 
of the criminal penalty provided will have 
to be tested. Undoubtedly the legislation 
is salutary, and juries ought to convict, and 
substantial terms of imprisonment should 
be imposed as punishment upon persons 
convicted. If at first the average jury be 
not disposed seriously to enforce the law, 
discussion and agitation should be continued 
until public sentiment sanctions and de- 
mands it. — New York Law Journal. 



O. C. ADJUDICATIONS. 

By Judge Smith : 

Monday, May 8, 1906. 

Peter L. Stauffer, Elizabeth Township, 
$18,446.77. 

Thursday, May 17, 1906. 

Benj. II. Brubaker, E. Uempfield Town- 
ship, $2,052.(58. 
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Common ShnS"j^quit^. 



C. p. OF LANCASTER COUNTr. 
Locher ts. Beyer and Willson. 

Retultivg trust by furnishing part of 
purchase money — Partition. 

Id order to establigh a resulting trust from 
the payment or purchase money, the payment 
must be shown to have been actually made by 
the one asserting the existence of the trust, in 
the character of purchaser and at the time the 
purchase was made. The mere fact of having 
furnished part of the purchase money, is prima 
fckcis evidence of a resulting trust, which can 
be rebutted by evidence of the intention of the 
parties to purchase not for themselves but for 
a company. That the title of the property 
purchased was taken in the name of one of the 
parties furnishing the purchase money for con- 
venience in subsequently transferring it to the 
company does not effect the case except to make 
such party liable to transfer to the company. 
Notes having been given by several parties to 
raise the purchase money for the property and 
said purchase money having been deposited in 
the name of one of the parties who took title to 
the property, for the benefit of the company, it 
ceased to be theirs as individuals, and was 
furnished to the company which became owners 
of the property and liable for the return of the 
money, rartition will not therefore be allowed 
to one of the parties furnishing the purchase 
money but the party holding the title will be 
decreed to convey the property to the company 
inteivening, upon payment by it to him of the 
purchase money advanced. 

Equity Docket No. 4, page 195. 

Bill for partition. 

W, U. ffensely Wm. R. Brinton, and 
Burr J Brown ^ Lloyd ^ for plaintiffs. 

Coyle ^ Keller^ TF. F. Beyer^ and 
W. Frank Jack for defendants. 

April 14, 1906. Opinion by Hass- 

LEB, J. 

Findings OP Fact. — 1. Chas.H. Locher 
died intestate on October 13, 1904. The 
plaintiffs are his administrators, widow and 
heirs, together with the husbands and 
wires of such as are married. 



2. In the summer of 1904, Ohas. H: 
Locher now deceased, and W. F. Beyer 
and George 6. Willson agreed to form a 
Company to erect and construct a water 
power plant near Safe Harbor for pro- 
ducing Electric Current; that in further- 
ance of, and as a part of this project, two 
companies, one the Millstone Water and 
Power Company, the other the Rural 
Water and Power Company were organ- 
ized, and were subsequently merged and 
consolidated into the Safe Harbor Water 
and Power Company. In order to raise 
money for the purposes of this Company 
four notes were discounted or sold to dif- 
ferent banks and trust companies in this 
city. Two of these notes amounting to 
Ten Thousand Dollars were signed by 
Charles H. Locher, W. F. Beyer and 
George B. Willson. Another, discounted 
after the death of Charles H. Locher, for 
Five Thousand Dollars, was signed by W. 
F. Beyer, George B. WilUon and H. A. 
Mettfett. Another for Six Hundred and 
Fifty Dollars was signed by W. F. Beyer 
and George B. Willson. These notes have 
since been paid by Beyer and Willson. 
In October, 1904, before they were paid, 
demand was made upon D. R. Locher, one 
of the Administrators of Chas. H. Locher, 
deceased, to pay his, the said Chas. H. 
Locher's share, of these notes, and the 
said administrator refused to do so. In 
the latter part of December, 1904, the 
said administrator called upon W. F. 
Beyer, and offered to pay one-third of the 
moneys that had been expended on the 
Safe Harbor plant if he, the said Beyer, 
would issue a declaration of trust for one- 
third interest, which offer was not accepted. 

The money raised on these notes was 
raised for the promotion of the plan to form 
a corporation to build the plant as afore- 
said, and was advanced to and paid out for 
that purpose. It was deposited in the 
bank in the name of W. F. Beyer, special, 
and paid out in the purchase of real estate 
for the company, for the payment of ex- 
penses incurred in its organization, and 
also for expenses incurred in its work of 
erecting the plant at or near Safe Harbor. 

' The title to the real estate so purchased 
for the Company was put in the name of 
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W. F. Beyer, to be afterwards conveyed 
by him to it. There was do agreement, 
verbal or written, by Charles H. Locher, 
W. F. Beyer and George B. Willson, that 
the lands and water rights so purchased 
were purchased and held for the said three 
parties as individuals; nor was it the in- 
tention that it was to be the property of 
said Charles II. Locher, W. F. Beyer and 
George B. Willson as tenants in rommon. 
The land purchased from Valentine Warfel 
was conveyed to W. F. Beyer, and the 
releases were obtained from J. Harry 
Pickel and a man named Miller before the 
notes in question were signed and dis- 
counted. 

8. With part of the money so raised 
and advanced to the Company and de- 
posited in the name of W. F. Beyer, 
special, real estate and water rights, or 
options on the same, were obtained for the 
company from the following persons: Willis 
Click, H. C. Lintner, Michael Knisely, 
Susan Hess, Adam Good, Hiram Warfel, 
Benjamin Miller, P. W. Iliestand, D. L. 
Shank and Michael L. Shank. The prop- 
erties purchased from Valentine Warfel, 
Harry Pickel, and a man named Miller 
were also paid for out of this money, 
though they were purchased before it was 
secured. The titles of all this property were 
put in the name of W. F. Beyer, it being 
the intention of all three parties to the 
arrangement that the same were purchased 
for the Safe Harbor Water and Power 
Company, and were subsequently to be 
conveyed to it. 

4. That the Safe Harbor Water and 
Power Company, the corporation formed to 
carry out the plans of said Locher, Beyer 
and Willson, has taken possession of said 
land, or some of it, and has commenced 
the building of a dam on Conestoga Creek 
on part of it. It has entered into con- 
tracts, for the building and equipment of a 
plant for the purpose of producing electric 
current, to the amount of about One Hun- 
ered Thousand Dollars, a considerable 
portion of which has already been ex- 
pended. Much of the work and all these 
contracts were made in the lifetime of 
Charles H. Locher, with his knowledge, 
approval, consent and co-operation. Pos- 



session of the property was taken by the 
Safe Harbor Water and Power Companj 
in the lifetime of said Charles H. Locher, 
also with his knowledge, consent and ap- 
proval. 

This disposes of all the requests for 
findings of facta and we will not answer 
them specifically. 

Conclusions op Law. — The plaintiffs 
seek partition of this real estate. To 
entitle them to this relief they must show 
title ♦'ither legal or equitable. Hayes' 
Appeal, 123 Pa. 110. The title claimed 
here, not being based on a written instru- 
ment, must be based on a trust arising bj 
implication or construction of law or it 
would be void, under the Act of 22 April, 
1866, P. L. 638. There being no allega- 
tion of fraud in plaintiffs bill, such trust 
must exist, if at all, by reason of Charles 
H. Locher (under whom plaintiffs claim) 
having furnished the, or part of the, pur- 
chase money for the land, the title of 
which was placed in the name of W. F. 
Beyer. 1 Perry on Trusts, 125. A re- 
sulting trust does not always arise from 
the payment of the purchase money. The 
payment must be made by the one assert- 
ing the existence of the trust, in the char- 
acter of purchaser, and at the time the 
purchase was made. If the money is 
given as a loan, either before or after the 
land is purchased, even though used to 
pay for the land, no resulting trust arises. 

'^The trust must result, if at all, at the 
instant the deed is taken, and the legal 
title vests in the grantee. No oral agree- 
ments, and no payments, before or after 
the title is taken will create a resulting 
trust, unless the transaction is such at the 
moment the title passes that a trust will 
result from the transaction itself. Thus if 
two agree to purchase and one furnishes 
all the money and takes the title to himself, 
no trust results to the other." Perry on 
Trusts, Sec. 126. 

There must be an actual payment 
from a man's own money or what is equiv- 
alent to payment of his own money to 
create a resulting trust. And the money 
must be advanced and paid in the character 
of a purchaser; for if one pay the purchase 
money by way of a loan for another, and 
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the ooDveyanoe is taken to the other no 
trust will resolt to the one who pays the 
purchase money." Perry on Trosts, Sec. 
138. 

A trust results from the acts and not 
from the agreements of parties, or rather 
from the acts accompanied by the agree- 
ment; but no trust can be set up by mere 
parol agreements, or, as has been said, no 
trust results from the breach of a mere 
parol contract; as if one agrees to purchase 
land and give another an interest in it, and 
he purchases and pays his own money, and 
takes the title in his own name, no trust 
can result. And so if a party makes no 
payment, and none is made on his account 
either actually or constructively, he cannot 
claim a resulting trust. As where a father 
made a deed to his son in-law in considera- 
tion for affection for his daughter, no trust 
resulted. And so a mere parol declaration 
by one that he is buying land for another 
is not sufficient to establish a resulting 
trust; th^re must be some proof of an 
actual or constructive payment by the per- 
son claiming such trust." 1 Perry on 
Trusts, Sec. 184. 

The intention on the part of the payer 
that the grantee shall take the beneficial 
interest may be proved not only from the 
express declaration of the former, but also 
from the circumstances surrounding the 
transaction." 15 Am. and Eng. Enc. of 
Law, page 1137. 

If only a part of the purchase money 
is paid by a third person a trust will result 
pro tanto. But this statement is to be 
understood as being subject to the qualifi- 
cation, that when a partial payment, being 
a definite aliquot part of the consideration, 
is made a trust in a corresponding aliquot 
part of the land will result. But unless 
the payment be of an aliquot part of the 
consideration — that is to say, if the amount 
be indefinite or uncertain, no trust results 
by implication of law, and a general con- 
tribution of a sum of money towards the 
entire purchase is not sufficient." 1 Beach 
on Equity Jurisprudence, Sec. 218. 

*^A resulting trust which is excepted 
from the statute by the proviso is raised 
only from fraud in obtaining the title, or 
from payment of the purchase money, 



when the title is acquired; a subsequent 
payment is not sufficient." Fallon on 
Conveyancing, page 108. 

A resulting trust is raised only from 
fraud in obtaining title or from payment of 
the purchase money, when the title is ac- 
quired. Payment of the purchase money 
subsequently is not sufficient to raise a 
legal implication of a trust, as all the 
authorities show. Barnet vs. Dougherty, 
82 Pa., 372; Bickel's Appeal, 86 Pa., 
204; Noxon's Appeal, 63 Pa., 279; 
Cross's Appeal, 97 Pa., 471; Hayes's 
Appeal, 128 Pa., 110; Bryan vs. Douds, 
218 Pa., 221. 

Proof of a parol trust must be clear and 
specific. Nixon's Appeal, 63 Pa., 279 ; 
Fowler vs. Webster, 180 Pa., 610; 
Bo wen vs. Haupt, 192 Pa., 406. The 
burden of proving it is on the party alleg- 
ing its existence. Hayes's Appeal, 128 
Pa., 110; Bowen vs. Haupt, 192 Pa., 406. 

The presumption that a trust resulted 
to one at the time of purchasing a lot of 
land, arising from the payment of the pur- 
chase money, may be overcome by parol 
evidence of his intention otherwise at the 
time of the purchase." Warren vs. Steer, 
112 Pa., 634. 

The presumption of law, by which a 
resulting trust is raised in favor of the 
party by whom the purchase money of 
land is paid, as against the holder of the 
legal title, though founded on the general 
experience and observation of mankind, 
is merely prima facie^ and as such is liable 
to be rebutted by proper evidence . . . 
The declaration of a purchaser that the 
money is paid by him for the nominee in 
the deed is sufficient to rebutt the legal 
effect of his conduct, and destroy his ap- 
parent equity, provided they were made at 
the time of the purchase and in such im- 
mediate connection with it as to be part of 
the res gestae^ Edwards vs. Edwards, 
39 Pa., 369. 

In Zimmerman vs. Barber, 176 Pa., 1, 
it clearly appears that whether or not 
the person who advances money for the 
purchase of a property secures a resulting 
trust, depends almost entirely on the inten- 
tion of the parties at the time the title is 
acquired. On page 11 the Court says: 
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^'Bat this presQiDption is not conclusive. 
It maj be rebutted by evidence which sat- 
isfactorilj shows that it was not the inten- 
tion of either party that the beneficial 
interest should be in thn party paying 
... In other words the presumption 
may be overcome by proof that it is at 
variance with the mutual intention or un- 
derstanding of the parties, and any circum- 
stance which throws light on the transaction 
or explains its true character is admissable 
for the purpose of strengthening or rebut- 
ting it." 

Again on page 12. "Under such cir- 
cumstances there could be no resulting 
trust in favor of the latter for more than 
one-fifth interest in the land, and whether 
be acquired any claim upon or interest in 
it except as heir or creditor depended upon 
the intention with which the money was 
furnished." 

In Fowler v». Webster, 180 Pa., 610, 
the Court again shows that whether a re- 
sulting trust arises depends entirely upon 
the intention of the parties. " The testi 
mony of the witnesses was conflicting and 
irreconcilable, and in reaching a conclusion 
the learned judge gave great but not un- 
due weight to the conduct of the parties. 
The question was one of intention, and in 
determining this the acts of the parties in 
relation to the land were of the first im- 
portance." 

Applying these authorities to the facts 
in this case, we conclude that unless 
Charles H. Locher furnished the money, 
or some of it, for the purchase of these 
lands, at the time the lands were pur- 
chased, and it was the intention of the 
parties that they should be purchased for 
himself, George B. Willson and W. F. 
Beyer, no resulting trust arises. The mere 
fact of his having furnished money, if it 
can be construed that it was furnished 
alone for the purchase of this property, 
would only be prima facie evidence of a 
resulting trust, which can be rebutted by 
testimony. The facts found by us that it 
was not the intention of the parties to hold 
it as tenants in common, but that it was 
purchased for the Safe Harbor Water and 
Power Company with money furnished by 
these parties to and for the said company ; 



that the Safe Harbor Water and Power 
Company took possession of it with the 
knowledge, consent and approval of all 
three of these parties, and that the said 
Charles H. Locher declared at or aboot 
ihe time these lands were purchased, that 
they were purchased for a corporation to 
be formed, rebuts the presumption of a re- 
sulting trust arising. The mon<>y was not 
furnished by Locher, Beyer and Willson to 
purchase these lands alone, but it was fur- 
nished for the purpose of promoting and 
advancing the scheme of organising the 
company and the building of a plant by 
that company to generate electricity. 

The company took possession of the land, 
made contracts aggregating one hundred 
thousand dollars, for which it is liable, and 
in fact paid part of the money due on such 
contracts with the acquiescence and co- 
operation of Charles H. Locher. The 
company's contracts were made in his 
presence. He visited the works, instructed 
the contractor, and urged him to hurry 
with the work, and altogether showed that, 
whatever interest he had in the enterprise, 
was in promoting the interests of the cor- 
poration for his benefit eventually. 

Nor did he furnish any money for the 
purchase of these lands and releases. We 
do not agree, however, with the contention 
of the defendants, that because promissory 
notes were given no money was furnished. 
The notes were given to raise money. 
When it was raised it belonged jointly to 
those who raised it, and when they depos- 
ited it in the name of W. F. Beyer, 
special, for the use and benefit of the Safe 
Harbor Water and Power Company, and it 
was so used, it ceased to be theirs as indi- 
viduals. They did not become the owners 
of the plant, the land or the contracts of 
the Safe Harbor Water and Power Com- 
pany, but that company was liable to them 
for the return of the money advanced by 
them for these purposes. That this was 
their intention is evidenced by the fact it 
was so used. It was used by and with the 
consent of all for the company, its organi- 
zation expense?, its contracts, its supplies, 
as well as its land. That the title to the 
land and releases was taken in the name of 
one of the parties, for convenience, to be 
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snbeeqnenUy transferred to the company, 
does not alTect the cape, except to render 
SQch party liable to transfer them to the 
Safe Ilarbor Water and Power Company 
for whom they were purchased with the 
money advanced to it at the time they 
were purchased. 

We therefore refuse the prayer of plain- 
tiff's hill for partition, and order and direct 
that W. F. Beyer and wife convey all the 
property held in his name purchased for 
the Safe Harbor Water and Power Com- 
pany, to it, the said Safe Harbor Water 
and Power Company, who have been al- 
lowed to intervene in this case, upon the 
payment by it to him of the money ad- 
vanced for its purchase. 

The plaintiffs are directed to pay the 
costs of this proceeding. Counsel will 
prepare a decree in accordance with this 
opinion. 



C. P. OF LANCASTER COUNTY. 

The Safe Harbor Water and Power Oo. vs. 
Beyer and Locher. 

Resulting truit. 
(See preceding case.) 
Equity Docket, No. 4, page 253. 
Bill for. 

W. Frank Jack and Coyle ^ Keller^ 
for plaintiff. 

W. U. Eeviel, W. F. Beyer and Wm. 
R. Brxntoriy for defendants. 

April 14, 1906. Opinion by Hass- 
LBR, J. 

The facts material for a proper disposi- 
tion of this case have been found in the 
case of Locher et al, vt. Beyer et al,^ 
Equity Docket, No. 4, page 195, an opinion 
in which has been filed this day, and we 
again find them here. [See preceding 
case.] 

In our findings of fact we find that the 
land was purchased for the Safe Harbor 
Water and Power Company. It is there- 
fore entitled to have the same conveyed to 
it upon the payment of the purchase money. 
We therefore grant the prayer of this bill 



and order and decree that the said. The 
Safe Harbor Water and Power Company, 
the plaintiff, be made a party defendant to 
the bill filed in the case of Locher v9, 
Beyer, Equity Docket, No. 4, paj^e 195, 
but direct it to pay the costs of this pro- 
ceeding, as we are not satisfied that there 
was any intention on the part of W. F. 
Beyer, who held the legal title, not to 
convey the lauds to it. 



C. P. OP LANCASTER COUNTY. 

8. Morgan Smith Oo. vs. Safe Harbor Water 
and Power Go-, Beyer and Locher. 

Renulting trust — Creditor of owner. 

A ooDveyal of real entate to a conipaDy hav- 
ing been decreed in equity proceedings, the bill 
of a creditor of the company to intervene 
sbonld be dlsmiBsed at costs of plaintiff. 

(See preceding case.) 

Equity Docket, No. 4, page 219. 

Bill to intervene. 

McCall and Coyle ^ Keller^ for plain- 
tiff. 

W. U. Eensel, W. F. Beyer, Wm. R. 
Brinton and W. Frank Jack^ for de- 
fendants. 

April 14, 1906. Opinion by Habsler, J. 

The facts material to a proper disposi- 
tion of this, case are found in the case of 
Locher et al. vs. Beyer et al.y Equity 
Docket No. 4, page 196, in which we have 
this day filed an opinion. (Sefe «u/?ra.) 
We find the same facts in this case. 
In addition we find the fact that plain- 
tiff in this case is a creditor of the Safe 
Harbor Water and Power Company, and, 
as such, desires to be made a party to 
that proceeding, in order to protect its 
claim against that company. The bill and 
answer show that it is already suflSciently 
protected, and we refuse to grant the 
prayer of the bill, and dismiss the same, 
directing the plaintiff to pay the costs of 
the proceedings. 

Bill dismissed. 
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C. p. OP LANCASTER COUNTY. 
QraybillvB. Hildebrand. 

Suit for share of profits — Partnership 
— Failure to request instructions. 

While a partner oaimot recover his share of 
the profits of the partnership in an action of 
assumpsit, unless the amount of each partner's 
share of the profits has been ascertained. 

An af^^reement that the plaintiff should have 
one-half of the profits of a business ** for his 
services,*' and the defendant one-half for ** in- 
vesting the money" does not constitute the 
plaintiff a partner of the defendant, but his 
employee, and an action of assumpsit is the 
proper remedy to i*ecover the amount due to the 
plaintiff under such agreemeut. 

A party is in no position to complain of the 
failura of the court to give specific instructions 
on any matter, if he failed to ask the court to 
give such instructions. 

August Term, 1904. No. 67. 
Rule for a new trial. 

H. Edgar ShertSj for defendant and 
rule. 

B, F. Davis^ contra. 

April 14, 1906. Opinion by Hass- 
LER, J. 

The reasons for a new trial can be re 
duced to two propositions. These are 1, 
that the plaintiff was not entitled to recover 
in this form of action, and 2, that the court 
should have fully instructed the jury on 
the law of partnership. 

I. It is true, as contended by counsel 
for defendant, that a partner cannot re- 
cover his share of the profits of the part- 
nership in an action of assumpsit, unless 
the partnership accounts have been settled, 
and the amount of each partner's share of 
profits ascertained, or the business of the 
partnership is confined to a single trans- 
action. The question of partnership, how- 
ever, did not arise in this case. 

In his statement, as amended, the plain- 
tiff avers that he and defendant agreed to 
engage in the business of buying, cutting, 
preparing for market, and selling walnut 
timber, and that ^* plaintiff should have 
one-half the profits of the business for his 



services, and that the defendant also one- 
half for investing the money, etc.* * * 
The said plaintiff was in the employ of the 
defendant and the said share of the profits 
were by their agreement plaintiff's com- 
pensation for his services in buying, pre- 
paring and making shipment, etc., of said 
timber and wood leaf." The agreement 
between these parties is not in writing. 
The lumber was sold by the defendant, 
who retained the proceeds of sale. Plain- 
tiff's testimony tended to' show that the 
agreement was substantially as set forth in 
his statement as amended, that is, that he 
was in the employ of the defendant and 
was to receive one-balf of the profits as 
compensation for his services. The ques- 
tion for the jury was whether or not this 
was the contract between the parties, and 
they were instructed by us that if they be- 
lieved it was, the plaintiff was entitled to 
recover, if they found from the testimony 
that anything was due him. 

If such was the contract it did not con- 
stitute them partners, but they bore the 
relation of employer and employee. In 
Haines's estate, 176 Pa., 854, it is said, 
" The learned judge in his brief opinion 
overlooked the distinction between par- 
ticipation in profits as such, and a compen- 
sation or consideration merely measured 
by a proportion of profits. While this dis- 
tinction was admitted in Edwards vs. 
Tracy, 62 Pa., 874 (881), to be *of a 
very refined and shadowy character,' it 
was held to have been ^ authoritatively es- 
tablished, and it is entirely too late now to 
question either the rule or the exception.' " 
In Ryder vs. Jacobs, 182 Pa., 624, it is 
said, What facts constitute a partnership 
has been the theme of endless discussion 
by courts and text writers, without by any 
means unanimity of opinion. It is not nec- 
essary to enter on the subject here. This 
Court, since Miller vs. Bartlet, 15 S. & R., 
187, decided in 1826, and Dunham vs. 
Rogers, 1 Pa., 255, decided in 1845, has 
uniformly held, that compensation for ser- 
vices to be paid out of and contingent on 
profits does not of itself constitute the em- 
ployee a partner." 

Not being partners then, but standing in 
the relation of employer and employee, as- 
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sompait was the proper remedy for the 
plaintiff to recover compensation for his 
services, if any was due him. 

2. If the defendant desired the Court to 
give specific instrdctions on any matter it 
was bis duty to request it to do so. If he 
failed to do this he is in no position to 
complain. Eauffman vs. Railroad, 210 
Pa., 440. 

We do not think, however, that the de- 
fendant was entitled to have the jury in- 
structed on the law of partnership. That 
was not a question in the case. The ques- 
tion, as we have stated, was, whether or 
not the contract is as set forth in the plain- 
tiff's statement, as amended and testified 
to by him on the trial? If such is the 
contract it did not constitute a partnership 
and he was entitled to recover. If such is 
DOt the contract, the plaintiff is not entitled 
to recover, regardless of whether the con- 
tract is one of partnership or not, as he 
could only recover by proving the contract 
be declared on. 

There was sufficient testimony to justify 
the verdict found by the jury. The rule 
for a new trial is therefore discharged. 

Rule discharged. 



S^8^i fSRisctUHnsi. 



Title to JEroUte. 

The case of Goodard vn, Winchell in the 
Supreme Court of Iowa, 86 Iowa, 71 at- 
tracted a great deal of attention when it 
was decided. It appeared that a person 
saw an aerolite fall on the land of another, 
where it buried itself in the ground, be- 
coming imbedded therein. On the follow- 
ing day he dug it up and removed it, claim- 
ing ownership as a finder. It was, how- 
ever, very properly held that the meteorite 
belonged to the person upon whose land it 
fell, as it was an accretion to the soil from 
natural sources. The same principle has 
been recently applied by the Supreme 
Court of Oregon in Oregon Iron Company 
v9. Hughes, 81 Pac. 572. It was held 
that a meteorite or aerolite, though not 
buried in the earth, is nevertheless real 



estate, belonging to the owner of the land, 
and not personal property, in the absence 
of proof of severance. 

It was expressly decided that mere evi- 
dence of a tradition that Indians reverenced 
a meteorite, washed their faces in the 
water contained therein, and treated it as 
a kind of magic or medicine rock belonging 
to the medicine men of the tribe, and that 
there were fantastic pot-holes therein, 
thought to have been made by the Indians, 
was insufficient to justify an inference that 
they had severed the meteorite from the 
realty, and thereafter abandoned it, entit- 
ling defendent thereto, as the next finder. 

As to the evidence relied on to show a 
severance from the soil and abandonment 
of the meteorite the court said : 

" In substantiation of this defense Su- 
sap, a Klickitat Indian, seventy years of 
age, and about the last of his tribe, was 
called who testified that when he was a 
young boy he used to go hunting with 
Wachino, a Clackamas chief ; that he often 
saw ihe meteorite, and that there were lots 
of trees around it then. The stumps, as 
the evidence shows, are there at the pres- 
ent time, measuring from three to seven 
feet over, and some of them are very near 
to where it lay. Continuing, he says the 
old chief told him and the other Indians 
that the object in question was iron ; that 
it had a hole in it ; that when it rained the 
water fell in there, and that the Indians 
went there and washed their faces in the 
water, and put their bows and arrows in 
it that they used in time of war: that the 
medicine men said it came from the moon, 
and that the Indians called it ^Tomanowos.' 

** Sol. Clark, forty-seven y^ars of age, 
whose mother was of the Wasco tribe of 
Indians, was also called, who testified that 
his mother told him that there was a place 
up there where the Indians used to go to 
this Tomanowos ; that they used to send 
their young people out there — generally 
made them go on dark nights — and that 
the Tomanowos was a kind of bowl or rock 
that had some holes in it, and, on cross- 
examination, that the Clackamas Indians 
used the rock ; that it was a kind of magic 
or medicine rock, and belonged to the 
medicine men of the tribe, but that witness 
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claiiDed no interest in it. This constitutes « 
in substance, all the testimony bearing upon 
the subject. Now, it is argued with much 
zeal that it is inrerable from this testimony 
that the meteorite is an Indian relic, that 
it was an object of worship — a *Tomano- 
wos' whatever that term implies ; that the 
Indians must have at some time dug it from 
beneath the earth, where it naturally would 
have buried itself by impact from its fall ; 
that they must have removed and erected 
it to a standing position at the place where 
found, and carved out the interior into 
* those fantastic pot-holes,' and that they 
maintained it there, and venerated and 
used it in their warfare, and thereby they 
severed it from the soil and appropriated it 
to their own use, rendering it personal pro- 
perty in their hands ; that presumably they 
forsook and discarded it, and that it be- 
came abandoned property, and as such the 
property of the 6nder. 

But what is there to show that the In- 
dians dug it from the earth and erected it 
in place, except its posture, or that they 
carved out the holes in its crown, except 
that they are there? No witness said that 
they did this, and what has been related 
concerning their use of the object is tradi- 
tional. Such evidence is very meagre from 
which to infer the substantial facts in- 
volved for the predication of the defense 
relied upon. Nature does many fantastic 
things, and presumably these are the re- 
sult of natural causes, and the cavities con- 
tained therein are attributable to the same 
agency. As against this presumption 
there could be no rational inference that 
the Indians dug it from beneath the sur- 
face of the earth and removed and erected 
it in the position in which it was found in 
the dense forests, where it must have lain 
for some time, considering its great weight. 
Nor that they hollowed out the pot holes 
in its crown, considering the almost im- 
penetrability of the substance, and the 
primitive tools and implements with which 
they had to do their work. 

" So that, conceding that it was an ob- 
ject susceptible of Indian worship, the fact 
does not afford reasonable inference that it 
was severed from the soil and appropriated 
by them. They may have worshiped and 



utilized it, dipping their bows and arrows 
and laving their faces in the water accumo- 
lating in these bowls, but all this they 
could well have done without an appropri- 
ation, as tradition tells us they worshiped 
Mt. Hood and other immovable objects as 
they existed in a state of nature, and there 
could have been no severance or appropri- 
ation by such use. So we conclude in this 
case that there was not sufficient evidence 
even to go to the jury, from which they 
would be permitted to infer that this was 
once Indian property, which they later 
abandoned, or that it is an Indian relic, 
and hence that the finder is not entitled to 
the ownership. 

" Nor is this case ruled by Ferguson m. 
Ray, 44 Or. 657; 77 Pac. 600, 102 Am. St. 
Rep. 648, for in that case there was unmis- 
takeable evidence, not mere conjecture, 
that the quartz, the subject of the action, 
had been removed from its natural deposit 
by the hand of some one and reduced to 
possession by severence from the realty, 
and was again deposited where found, but 
here there is no evidence, pertinent, from 
which it may by deduced that there had 
been a severance and appropriation by the 
Indians." — New York Law Journal. 



SUPREME COURT DECISIONS. 
Thursday, May 24, 1906. 
Per Curiam. 

Levenite Appellant V8. City of Lan- 
caster. Affirmed. 

De Haven Estate (Miller Admr's. Ap- 
peal.) Affirmed. 

Kannenberg Appellant vs. Conestoga 
Traction Co. Affirmed. 

Nissley Appellant vs. Lancaster County. 
Affirmed. 

Eisenberger et. al. Appellants vs. Fraim. 
Affirmed. 

Rathvon Receiver Locher Appellant. 
Affirmed. 

GrofTs Estate (Hensel's Appeal and 
GrofFs Appeal). Affirmed. 
By Mestrezat. 

Davis vs. Pennsylvania Railroad Co., 
Appellant. Reversed with a new venire. 
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CP. OF LANCASTER COUNTY. 
Oerhard vs. McOarty and Harlow. 

Agreement for Male of land — Tender — 
Recording — Notice — Conveyance to 
third party — Specific performance. 

Where parties enter into a written agreement 
for the sale of land part of the purchase money 
being paid in cash and the balance to be paid 
upon the delivery of the deed within a specified 
time, it is not necessary for vendee to make a 
technical legal tender to be entitled to specific 
performance, but a mere readiness and willing- 
Dess to perform his part is suflScient., as an ofi^er 
by the vendee to pay the balance of the purchase 
money showing the money and demanding the 
deed at the expiration of the specified time. 

Semble that where the vendor has signified a 
positive intention to i*epudiate the agreement 
there is no necessity for the vendee to make 
even an offer to perform his part before suit. 

Any agreement touching and concerning real 
estate can be recorded and such recording is 
constmotive notice to everyone of all that the 
agreement contains. 

Where a contract has been entered into for 
the sale of real estate and such real estate is 
afterwards aliened or assigned and the alienee or 
assignee has notice of the original Ci ntract, he 
is liable to its specific performance at the suit of 
the purchaser. 

If a vendor fails to comply with his covenants 
to convey real estate, damages are not an 
adequate remedy, for no other piece of real 
estate exactly the same in all particulars as the 
one contracted for, can be obtained in the open 
market, and specific performance will be decreed 
as a matter of course if the party seeking it 
shows a substantial performance or an offer of 
readiness to perform his part, and the terms of 
the contract are capable of ascertainment from 
the instrument itself and afford mutuality of 
remedy. 

Eqaity Docket, No. 4, page 93. 
Bill for specific performance. 

T. B. Holahan^ and iZ. F. Alexander^ 
for plaintiff. 

W. U. Hensel, W. T. Brown , and 
I. 0. Arnoldj for defendants. 

April 14, 1906. Opinion by Hass- 
LBR, J. 



Findings OP Fact.— 1. Ella J.McCarty, 
on October 26, 1899, was the owner of an 
island in the Susquehanna river, known as 
Sicily island, containing about fifteen 
acres of land. It is located in Drumore 
Township, Lancaster County, Pennsyl- 
vania. 

2. On October 26, 1899, she entered 
into articles of agreement with H. E. 
Gerhard for the sale of said island to him, 
for the sum of $400. $16 of the consid- 
eration money was paid when the agree- 
ment was signed, and, according to its 
terms, the remaining $886 was to be paid 
upon the delivery of the deed. The said 
agreement was signed and sealed by both 
the parties, and was subsequently acknowl- 
edged and recorded. 

8. The deed, according to the agree- 
ment, was to be a proper and satisfactory 
deed of conveyance, with general warranty 
of title, and was to be prepared and exe- 
cuted by the party of the first part [Ella 
J. McCarty] within thirty days of this 
date [October 26, 1899].'' This agree- 
ment was recorded in the oflSce of the Re- 
corder of Deeds for Lancaster County on 
December 4, 1899, in Book C, volume 16, 
page 282. 

4. On November 24, 1899, H. E. Ger- 
hard sent one Charles L. Baker, whom he 
had appointed his attorney-in-fact for the 
purpose, to the home of Ella J. McCarty, 
to demand and receive the deed for him 
and to pay the balance of the purchase 
money. 

6. He, the said Charles L. Baker, did 
go to the home of said Ella J. McCarty, 
as agent or attorney-in-fact for the plain- 
tiff, and demanded the deed and offered to 
pay the balance of the purchase money. 
The said Ella J. McCarty refused to de- 
liver the deed, as called for in the agree- 
ment, not having prepared or executed 
such deed as she had agreed to do. The 
said Baker, as attorney-in-fact for the 
plaintiff, offered to pay her $886 upon the 
delivery of the deed, and showed her the 
money which he had with him for that 
purpose. There is no evidence of his hav- 
ing made a legal tender to her of the 
balance of the purchase money. Prior to 
November 24, 1899, Ella J. McCarty 
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wrote a letter to plaintiff, and three letters 
to Charles L. Baker, acting for the plain 
tiff. In the letter to plaintiff dated November 
7, 1899, she says her son is not pleased 
with the sale and wants her to hold it for a 
higher price, and asks plaintiff to come and 
have a talk with her. In the letters to 
plaintiff's agent, Baker, dated November 
18, 17 and 23, she offers to return the $16 
to plaintiff, which she received from him 
on account of the purchase money, and 
utterly repudiates the agreement made 
October 25, 1899, with the plaintiff, and 
further offers to sell the island at an in- 
creased price, and, if such increase is not 
paid, declares that she will keep it. On 
December 22, 1899, she wrote plaintiff that 
she told Mr. Baker, plaintiff's agent, that she 
rued the bargain and would keep the island. 

6. On August 5, 1902, the said Ella J. 
McCarty conveyed the island in question 
to James H. Harlow, the other defendant 
named in these proceedings', which deed is 
recorded in the Recorder's Office of Lan- 
caster County, in Deed Book W, volume 16, 
page 522. James H. Harlow had no notice 
of agreement of sale between H. E. Ger- 
hard, the plaintiff, and Ella J. McCarty, 
his grantor, excepting such as was given by 
the recording of the said agreement. 

Conclusions OF Law. — 1. The agree- 
ment of October 25, 1899, between H. E. 
Gerhard and Ella J. McCarty, was a valid 
and binding contract for the sale of the 
land in question. It was upon a good con- 
sideration, part of which was paid. It was 
properly executed and was certain in its 
terms and the description of the real estate 
sold. It passed the equitable title of the 
land in question to H. E. Gerhard, and 
made Ella J. McCarty, the holder of the 
legal title, a trustee for him. Bispham's 
Equity, sec. 864; Kerr V8. Day, 14 Pa., 
114; Napier vs. Darlington, 70 Pa., 64; 
Finley vs. Aiken, 1 Grant, 88. 

2. In order to entitle a vendee, under 
articles of agreement for the purchase of 
real estate, to a decree of specific per- 
formance, he must show his readiness and 
willingness to perform his part of the con- 
tract and a tender of the purchase money, 
unless this is excused or made impossible 
by the acts of the vendor. 



In Williams vt. Bentley, 27 Pa., 294, it 
is said: ^^The plaintiff in this case has 
nothing more than the privilege of going 
into a court of equity to call for specific 
performance of the contract. . . . It is 
certainly a necessary preliminary that be 
should himself do equity. He must, under 
this head, show that he has paid or was 
ready and willing to pay the consideration, 
so far as it was due at the time of the 
trial. . . . Where a debt is due on a con- 
tract executed, and the party to whom it is 
payable is entitled to it, without the per- 
formance of anything on his part, and the 
object of the debtor is to dischaYge himself 
from an action for it, an actual tender in 
the legal sense of the term, is necessarj 
unless dispensed with; and the tender 
must be pleaded at an early stage of the 
cause, and the money brought into court; 
but where the acts to be done by the 
parties are mutualy and to be performed 
at the $ame time^ it is only necessary for 
the plaintiff to aver that he was ready and 
willing to perform his part: 1 Chitty's 
Plead. 815,818; 2 Id. 99; Douglas 684; 
1 East 203; 2 Saund. 852, n. 8. In such 
a case the term ^ tender' does not express 
with precision the nature of the act to be 
performed by the plaintiff to enable him to 
maintain the action: See Wagenblast vi. 
McKean, decided by this court at the 
eastern district: Henry v%. Raiman, 1 
Casey 861. It is sufficient in this case 
for the plaintiflf to show that he was ready 
and willing to pay the money on receiving 
the conveyance to which he was entitled." 
In Wagenblast v«. MoKean, 2 Grant, 898, 
it is decided that where the debt is due on 
a contract executed and the party to whom 
it is payable is entitled to it without the 
performance of anything more on his part, 
an actual tender is necessary on the part 
of the party seeking to discharge himself 
from an action for it, unless such tender is 
dispensed with. Where, however, the 
acts to be done are mutual and to be per- 
formed at the same time, it is only neces- 
sary to aver readiness and willingness to 
perform. 

In Zentz vs. Legnard, 70 Pa., 192, it 
is said: Undoubtedly it was an error in 
the learned judge to charge that the plain- 
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tiff bolow was. bound to make and keep up 
a tender of the unpaid purchase-money, 
on the articles of agreement between the 
parties, in order to entitle him to recover. 
The oouvejanoe and payment of the pur- 
chase-money were to be contemporaneous 
acts, and an offer of performance by the 
plaintiff was all that was required of him 
in order to a recovery when the defend- 
ant refuted to perform.'*^ To the same 
effect see Eberz v%. Heisler, 12 Sup. Gt., 
388. 

By the terms of the agreement involved 
here Ella J. McCarty agreed to have the 
deed prepared and executed within thirty 
days of October 26, 1899. The balance of 
the purchase money was to be paid on 
delivery of the deed. The delivery of 
the deed and the payment of the pur- 
chase money were to be contemporaneous 
acts, though the preparation and execution 
of the deed was first to be done by Ella J. 
McCarty, the vendor. It is only nect ssary , 
therefore, for the plaintiff to show read- 
iness and willingness to pay the purchase 
money. The day after the thirty days 
given to perform and execute the deed, 
plaintiff sent his attorney-in-fact to the 
home of Ella J. McCarty, with money to 
pay the balance of the purchase money. 
She knew him to be acting for the plaintiff, 
as is shown by her previous letters to him. 
He asked for the deed, said he was pre- 
pared to pay the balance of the purchase 
money to her, and showed her the money, 
to which she made no objection as not 
being legal tender. She had not prepared 
and executed a deed, as she had agreed to 
do, and further expressly refused to con- 
vey for the price mentioned in the agree- 
ment. This refusal, taken with the prev- 
ious letters written by her, in which she 
refused to convey for the price agreed on, 
was such a repudiation of the agreement on 
her part, as to even dispense with the 
necessity of a tender or an offer to perform 
on the part of the plaintiff. It is, how- 
ever, unnecessary to decide the case on 
this ground, for the offer of readiness and 
willingness to perform, made by plaintiff's 
attorney-in-fact on November 24, 1899, 
under the authorities above cited, was such 
sufficient compliance, by the plaintiff with 



his covenants in the agreement as will 
entitle him to have specific performance. 

8. This being an agreement touching or 
concerning real estate, it is such as can be 
recorded under the recording acts: Broth- 
erton V9. Livingston, 8 W. & S., 884. The 
recording of an agreement for the sale of 
real estate in the office of the Recorder of 
Deeds of the proper county is constructive 
notice to every one of all that the agree- 
ment contains. Rhines V9. Baird, 41 Pa., 
256. The agreement in this case was re- 
corded. It was constructive notice, there- 
fore, to James H. Harlow that the land in 
question had been sold to H. E. Gerhard 
and that part of the purchase money had 
been paid. 

4. Where a contract has been entered 
into for the sale of real estate and such 
real estate is afterwards aliened or as- 
signed, and the alienee or assignee has 
notice of the original contract, he is liable 
to its performance at the suit of the pur- 
chaser. If the contract is a binding one, 
it can be enforced against any party in 
whom is vested the legal and beneficial in- 
terest in the property, providing, of course, 
such party has notice of the contract. 
Bispham's Equity, sec. 865. To the same 
effect are Kerr vn. Day, 14 Pa., 112; 
White v%. Patterson, 189 Pa., 429 ; Kra- 
mer V9. Dinsmore, 152 Pa., 264, and Gool- 
baugh V9. Ransberry, 28 Sup. Gt«, 97. 

James H. Harlow, having had notice of 
the equitable title of the plaintiff in the 
land in question, by reason of the agree- 
ment between plaintiff and Ella J. McCarty 
having been recorded, took his conveyance 
of it from her subject to such equitable es- 
tate. The contract for the conveyance of 
it to the plaintiff can be enforced against 
him. 

5. In Gray V9, Gas Company, 206 Pa., 
803, it is said ; It may be conceded, that 
the time is not very remote in our judicial 
history, when the wronged party sought 
the intervention of equity, and he could be 
truthfully met by the reply, you have a 
remedy at law in an action for damages, 
such reply would have been the end of his 
bill; he would have been turned out of 
court for want of jurisdiction. But this 
answer is no longer conclusive as to the 
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jurisdiction ; courts now go farther and in- 
quire, whether under the facts the remedy 
at law . . . is 80 proximately certain, as 
to be adequate to right the wrong com- 
plained of." Generally in the case of per- 
sonal property an action for damages fur- 
nishes an adequate remedy for a breach on 
the part of the vendor to deliver, for with 
the damages other personalty can be se- 
cured to take the place of it. With real 
estate it is entirely different. No two 
pieces of real estate are exactly alike in all 
particulars. If the vendor fails to comply 
with his covenants to convey, damages are 
not an adequate remedy, for no other piece 
of real estate, exactly the same in all par- 
ticulars as the one contracted for, can be 
obtained in the open market. Especially 
is this true when the contract, as in this 
case, is for the sale of an island. 

In Conover vt. Wright, 9 Dist. Rep., 
688, it is said: It is said in ^ Beach on 
Equity Jurisprudence,' vol. 2, sec. 686, 
that contracts which relate to real property 
can necessarily be satisfied only by a con- 
veyance of the particular estate or parcel 
contracted for, and therefore the rule has 
come to be established that if a contract 
respecting real property is in writing, and 
is certain, fair in all its parts, for an ade- 
quate consideration, and capable of being 
performed, it is as much a matter of course 
for a court of equity to decree specific per- 
formance as it is for a court of law to give 
damages for the breach of it. To this 
statement may be added the additional 
qualifications that the party who seeks the 
specific performance of a contract is bound 
to show a substantial performance, or read- 
iness or offer to perform on his part all that 
is required of him by the contract (Beach 
on Equity Jurisprudence, vol. 2, sec. 588), 
and that the terms of the contract shall be 
capable of ascertainment from the instru- 
ment itself, and are such as afford to the 
parties mutuality of remedv : Hammer v». 
McEldowney, 46 Pa., 834; Ballou v$. 
March, 183 Pa., 64." 

Applying these authorities and reasons 
to the facts in this case, we conclude that 
the agreement of sale entered into between 
the plaintiff and Ella J. McCarty, one of 
the defendants, is sufficiently certain in all 



its terms and requirements, to entide the 
plaintiff to have it enforced by a decree for 
specific performance ; that the plaintiflf's 
offering to pay the balance of the purchase 
money, as he did, was a sufficient tender 
and offer to comply with his covenant to 
pay the purchase money, even though the 
acts of the defendant in failing to have 
prepared and to execute a deed, and her 
repudiation of the contract, did not dis- 
pense with the necessity for it ; that the 
recording of the agreement was notice to 
James H. Harlow, one of the defendants, 
that the plaintiff was the owner of the 
equitable title to the land in question, and 
that Ella J. McCarty held the legal title as 
trustee for him, and that, in taking title 
from her, he took it subject to plaintiff's 
rights, that the contract can consequently 
be enforced against said James H. Harlow, 
and that the plaintiff does not have an ade- 
quate remedy at law. He is, therefore, 
entitled to have the relief prayed for, and 
it is now ordered, adjudged and decreed 
that the said James H. Harlow convey the 
said land, being an island, known as Sicily 
island, containing about fifteen acres, 
located in the Susquehanna river, in Drn- 
more township, Lancaster county, Penn- 
sylvania, by a general warranty deed, in 
fee simple, upon the payment to him of the 
sum of $885, and we further direct the 
defendants to pay the cost of this proceed- 
ing. Counsel for plaintiff will prepare a 
decree accordingly. 



C. p. OP LANCASTER COUNTY. 

Peoples Trust Oo. ts. Ehrhart, deft and 
BathTon, Receiver of Oity Trost Oo., 
Qarnishee. 

Judgment for more than $S00 in diipos- 
session proceedings Entry of tran- 
script in court — Attachment execution 
after five years — Revival — Return of 
nulla bona — Acts of June 16^ 18S6 ; 
May 5, 186i ; July 7, 1879; June 
^^,^1886, and May 5, 1889. 

! Judgment may be obtained for more than 
three hundred dollars damages in proceedings 
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under the Act of June 16, 1886, P. L., 780, to 
obtain possession of real estate, and a transcript 
thereof may be entered in Common Pleas and 
an attachment execution iFsned thereon after 
five years without revival by id, fa, or return 
of nuUa bona on execution from the justice. 

There is no limit in the Act of June 16, 1886, 
as to the amount for which judgment may be 
entered. 

The Act of July 7, 1879, P. L., 194, limiting 
the jurisdiction of justices of the peace to $800 
applies to actions of contract and trespass only. 

An attachment execution may issue on a tran- 
script of a judgment of a justice of the peace for 
more than $100 after five years without a revival 
of the judgment within five years from the at 
tachment execution notwithstanding the Act of 
May 5, 1854, P. L., 681. 

The Act of May 9, 1889, P. L., 176, authorizes 
an execution to be issued on a transcript of a 
judgment obtained before a justice of the peace 
entered in the prothonotary's office without a 
return of nuUa bona on execution from the 
justice where the amount of such judgment is 
flOO or upwards. 

The Act of June d4, 1885, P. L., 160, provides 
that a transcript can be entered in the pro- 
thonotary's office " in all cases " without re- 
striction. 

The filing of a petition in bankruptcy pro- 
ceedings fixes the status of the creditors and 
debts or liabilities incurred subsequently are not 
covered by the bankrupts discharge. 

December Term, 1905. No. 43. 

Rale to open judgment. 

B. F, Davit^ for rule. 

Coyle ^ Kellevy contra. 

April 14, 1906. Opinion by Hass- 

LBK, J. 

On August 17, 1900, plaintiff obtained 
a judgment before Alderman Halbach for 
three hundred and fifteen dollars, that 
being the amount of damages assessed by 
the jury. The proceedings, in which the 
judgment was entered, were under the Act 
of 16th June, 1886, P. L., 780, the defend- 
ant having refused to surrender possession 
of certain real estate sold as his property 
by the sheriff on April 21, 1900. The 
notice to surrender possession, required by 
the Act, was served upon the defendant on 
May 16, 1900. A transcript of the jus- 
tice's docket was taken by the plaintiff on 
December 5, 1905, entered in this Court 
to November Term, 1905, No. 150, on 
December 6, 1905, and on the same day 
an attachment ad lev, deb. was issued upon 
it, in which J. H. Rathfon, Receiver of the 



City Saving Fund and Trust Company, 
was summoned as garnishee. On May 16, 
1900, the defendant filed his petition to be 
adjudged a bankrupt in the United States 
District Court, was adjudged one on June 
23, 1900, and obtained his discharge on 
December 14, 1901. Some time after the 
defendant was adjudged a bankrupt, a 
motion was made before the Referee in 
Bankruptcy to amend the petition, so as to 
include the claim of plaintiff embraced in 
this judgment, of which application plaintiff 
had notice, and was represented at the 
hearing. It does not appear whether the 
amendment was allowed or not. 

We are now asked to open or strike off 
this judgment and dissolve the attachment, 
for the following reasons : 

1. That the transcript of the judgment 
is not such a one as can be entered in this 
Court. 

2. That an attachment ad lev. deb. can- 
not be issued on it, as it is more than five 
years old, and has not been revived by 
tn. fa. 

8. That no return of nulla bona was 
made upon said transcript before issuing 
said attachment ad lev. deb. 

4. The justice had no jurisdiction to 
enter a judgment for three hundred and 
fifteen dollars. 

5. The discharge of the defendant in 
bankruptcy discharged him from this judg- 
ment. 

1. The Act of 24 June, 1885, P. L., 
160, provides that " In all cases where a 
judgment has been obtained before a 
justice of the peace ... or alderman 
. . . and a transcript of said judgment 
has been filed in the oflBce of the pro- 
thonotary of the county where said judg- 
ment is obtained, such judgments shall 
thereafter be and have all the force and 
effect of a judgment originally obtained in 
the Court of Common Pleas of said county." 
The Act of 16 June, 1836, P. L., 782, 
which furnishes a method of procedure to 
obtain poss'ession of real estate purchased 
at sheriff's sale, provides, in Section 111, 
that the justice shall enter judgment for 
the damages assessed (by the jury) and 
reasonable costs, and such judgment shall 
be final and conclusive to the parties." 
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As the judgment in this case was ob- 
tained by virtue of this Act of 1886, it is 
a judgment in a case of which the justice 
had jurisdiction, and as the Act of 1885 
provides that a transcript can be entered 
in the Prothonotarj's oflBce in all cases, 
without restriction, where a judgment has 
been obtained before a justice, we are of 
the opinion that it authorized the entry of 
this transcript. 

2. The Act of 5 May, 1854, P. L., 
581 J provides that no execution shall issue 
on a judgment of a justice of the peace 
after five years unless revived by $ci. fa. 
Later acts did not change this provision. 
Smith V8. Wehrly, 157 Pa., 407. 

In construing the Act of 16 June, 1886, 
P. L., 761, which provides that no execu- 
tion shall be issued on a judgment after a 
year and a day, without revival by id. fa.^ 
which act is very similar in its language to 
the Act of 1854, the Supreme Court de- 
cided that an attachment execution could 
be issued on a judgment after that time 
without revival. 

In Ogilsby vs. Lee, 7 W. & S., 444, it 
is said, " To require a previous $ci. fa. to 
issue . . . before a writ of attachment 
could be taken out, would therefore seem 
to be superfluous, not tending to secure 
any purposes of justice, but leading to un- 
necessary expense and delay. Every ob- 
ject of a 8ci, fa, being provided for in the 
writ of attachment itself, it would seem 
that the provisions for that writ must be 
limited to the case of an ordinary execu- 
tion issued, in which there is no summons 
of the defendant nor day in court." To 
the same effect see Gemmill vs. Butler, 4 
Pa., 282, the Bank of Chester vs. Ralston, 
7 Pa., 482. Following the reasoning in 
these cases Judge Yerkes in the case of 
Vanzant vs. Moore, 12 D. R., 461, de- 
cided that the Act of 5 May, 1854, P. L., 
581, did not prevent an attachment execu- 
tion from being issued on the transcript of 
a judgment obtained before a justice of the 
peace, more than five years previous, even 
though no sci. fa. had been issued upon 
it. This we think a correct view of the 
law, and are therefore of the opinion that 
this attachment was not issued prematurely. 

8. The Act of 9 May, 1889, P. L., 176, 



authorizes an execution to be issued on a 
transcript of a judgment obtained before a 
justice of the peace entered in the Pro- 
thonotary's ofiice without a return of nulla 
bona where the amount of such judgment 
is one hundred dollars or upwards, as it is 
in this case. 

4. The Act of 16 June, 1836, P. L, 
780, gives a justice of the peace, or alder- 
man, jurisdiction to enter judgment in the 
proceeding under the Act for the damages 
assessed and costs. There is no limitadon 
as to the amount for which such judgment 
can be entered. The Act of 7 July, 1879, 
P. L., 194, limiting the jurisdiction of 
justices of the Peace to three hundred dol- 
lars, which is relied on by the defendant 
in support of this reasoa, applies to actions 
of contract and trespass only, and has no 
application to cases, such as the one in 
which the present judgment was obtained. 

5. The defendant filed his petition to be 
adjudged a bankrupt on May 16, 1900. 
The damages for which this judgment was 
obtained were all sustained by the plaintiff 
subsequent to that date. On the date 
when the defendant's petition was filed, 
plaintiff had no claim against defendant, by 
reason of anything contained in this judg- 
ment. Section 17 of the Bankruptcy Act 
of 1898 provides that **A discharge in 
bankruptcy shall release the bankrupt from 
all his provable debts, etc." Section 63 
of the same Act describes all the debts and 
liabilities which may be proved, hot none 
of the descriptions cover any debt or lia- 
bility incurred after filing the petition in 
bankruptcy. This fixes the status of the 
creditors at the time of the commencement 
of bankruptcy proceedings, either volun- 
tary or involuntary, and is the same rule 
that prevails in cases of assignment for the 
benefit of creditors. As only such debts 
or liabilities can be proved as are described 
in this section, it follows that the damages, 
for which the present judgment was ob- 
tained, are not such a debt or liability as 
could have been proved against the defend- 
ant in his bankruptcy proceedings, and the 
judgment obtained for them, is therefore 
not affected by the defendant's discharge 
as a bankrupt. That this is the view of 
the United States Courts is evidenced by 
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the language used in their disoharges of 
bankrupts which is as follows: Whereas 
• . . has been duly adjudged a bankrupt 
. • . it is therefore ordered by this Court 
that the said ... be discharged from all 
debts and claims which are made provable 
by said Acts against his estate, and which 
existed on . . . , on which day the peti- 
tion for adjudication was filed by him." 

None of the reasons given by the de- 
fendant are suflBcient to entitle him to the 
relief prayed for, and we discharge the 
rule to show cause why the judgment 
should not be opened or struck oflf and the 
attachment dissolved. 
Rule discharged. 



The Attorney for the Defendant. 

After the district attorney had concluded 
his opening speech, Washington B. T. rose 
to open for the defense. The speech was 
a remarkable specimen of forensic elo- 
quence. It had all the charms of Coun- 
selor Phillips' most ornate efforts, lacking 
only the ideas. Great was the sensation 
when Wash, turned upon the prosecutor. 
^ Gentlemen of the jury," said the orator, 
" this prosecutor is one of the vilest in- 
grates that ever lived since the time of 
J odas Iscariot; for, gentlemen: did you not 
hear from the witnesses that, when this 
prosecutor was in the very extremity of his 
peril, my client, moved by the tenderest 
emotions of pity, shouted out, ^ Run! Run! 
You d d rascal run!' It is true (lower- 
ing his voice and smiling), gentlemen, he 
said, *You d d rascal,' but the honor- 
able court will instruct you that that was 
merely * de$criptio peraonae,^ " 



Genuine Oontempt. 

An attorney who used to be prominent 
in Boston, while appearing on one occasion 
for a client in a Cambridge police court 
indulged in some rather tart remarks as to 
the magistrate's rulings. The magistrate 



warned him sternly that he would find 
himself committed for contempt unless he 
was more careful. I'll bet your honor 
five dollars, and put up the money," said 
the attorney, ** that if you try to commit 
me for contempt, you can't make out the 
papers correctly in three weeks." 



C. P. OPINIONS. 
May 21, 1906. 
By Landis, p. J. 

Allen V8, Herlinger. Case stated. 
Judgment for deft, for $100. 

Groff v». City Trust Co. et aL Excep- 
tions to auditors' report. Overruled. 

Saturday, May 26, 1906. 

By Judge Hasslbr. 

Commonwealth v8, Cochran. Rule for 
new trial discharged and judgment ar- 
rested. 



0. C. ADJUDICATIONS. 

By Judge Smith. 
Monday, May 21, 1906. 
Elizabeth G. E. Bates, City. 
Sarah S. Fisher, Paradise Twp. 
Samuel Grosh, Lititz Boro. 
Henry Gochley, Denver Boro. 
A. H. Greenly, Penn. 
Adolph Groetzinger, City, $4,844.42. 
Tuesday, May 22, 1906. 
Jacob Hart, Martic. 
Fred'k A. Kruger, City, $820.00. 
Wednesday, May 28, 1906. 
Martha Myers, W. Hempfield. 
Barbara Metzroth, City. 
Thursday, May 24, 1906. 
E. W. Scheaffer, City, $6,179.26. 
Thursday, June 7, 1906. 
Peter Shelly, Rapho. 
Benj. R. Groff, E. Lampeter, $17,- 
231.00. 

Jacob R. Zug, Manheim Boro., $7,- 
825.48. 

Samuel S. Burkholder, late of West 
Earl, $11,178.51. 

Sarah A. F. Preston, Columbia, $1,- 
446.81. 
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Benjamin N. Herahey, Rapho, $8,- 
908.81. 

Sarah E. Reib, Marietta, $1,846.18. 
Catharine Sander, Manor, $6,803.80. 
Anselm Reiner, city, $4,905.16. 
Fanny Shopf, West Uempfield, $2,- 
679.70. 

Maria Burkholder, West Earl, $4,- 
342.52. 

Lydia McMuUen, city, $8,460.02. 
Elias Hostetter, Mt. Joy Borough, $2,- 
112.49. 

John Clark, Martic, $7,522.79. 
Lytle Caruthers, East Lampeter, $8,- 
896.85. 

John C. Lebegern, Sr., Columbia, 
$750.88. 

Barbara Witwer, New Holland, $3,- 
981.07. 

Elias Kurtz, Salisbury, $17,689.91. 
Fanny Kauffman, city, $490.85. 
Katherine E. Linville, Salisbury, 
$80.21. 

George Fisher, Manor, $4,011.88. 

Catharine Horting, city, $1,011.55. 

John Hossler, East Donegal, $14,- 
418.61. 

Mary Kendig, $87,858.61. 

Lucretia Markley, East Donegal, $8,- 
249.24. 

John Herman, West Cocalioo, $2,- 
117.84. 

Elizabeth Paterson, Mt. Joy borough, 
$6,942.52. 

John H. Risser, Warwick, $9,518.68. 

Eli Yost, Leacock, $6,954.76. 

Lizzie G. Kauffman, East Hempfield, 
$6,852.79. 

Daniel Weidner, Warwick, $1,942.71. 

Annie M. Crist, Martic, $4,540.65. 

Christian G. Binkley, Wayne county, 
Ohio, $4,707,92. 

Henry Duing, Manor, $942.12. 

David K. Eshleman, Manor, $540.65. 

Daniel S. Herr, Manheim township, 
$18,470.84. 

Leonora Stapf, city, $1,468.77. 

Christian Shopf, West Hempfield, $1,- 
856.76. 

George H. Conner, Deer Lodge county, 
Montana, $784.43. 

Mary M. Phenegar, Bart, $283.88. 



Amanda H. Shultz, West Hempfield, 
$217.86. 

Henry Terry, East Donegal, $6,892.50. 

Elizabeth H. Groff, Conoy, $2,064.48. 

Catharine Gable, West Hempfield, $1,- 
988.51. 

Mary Hall, Clay, $488.85. 

David Kreider, Martic, $5,089.80. 

John F. Meek, West Lampeter, $16,- 
172.64. 

Maria Duing, City, $887.04. 

Gideon L. Fisher, East Lampeter, $6,- 
162.48. 

Ellen Thompson, City, $111.95. 
Isaac Detweiler, Manheim Borough, 
$604.02. 

Mary A. Hornig, East Lampeter, $1,- 
858.93. 

Jennie E. Ankrim, Drumore, $4,851.64. 

Martin R. and Hetty Herr, Leacock, 
$2,391.15. 

Eli Bachman, West Lampeter, $12, 
981.12. 

Valentine S Reich, Eari, $2,628.20. 
Sarah J. Boyd, Bart, $587.62. 
Wm. G. DeHaven, Eari, $356.64. 
Martha Myers, West Hempfield, $1,- 
868.82. 

Anne E. Redsecker, Elizabethtown, $9^ 
484.27. 

Adam Geist, East Eari, $5,822.25. 

George Wall, city, $19,875.48. 

Annie R. Martin, Upper Leacock, 
$1,028.18. 

Joseph L. Foulk, Strasburg borough, 
$5,387.25. 

Sarah Conklin. West Hempfield, $678.44 

Abraham S. Herr, Leacock, $8,538.15. 

Cyrus Lingerfield, Sadsbury, $4,668.46. 

Henry S. Metzger, East Hempfield, 
$298.07. 

Michael Ward, New Holland, $662.24. 

Susan Walton, Martic, $1,499.46. 

George Coulson, city, $851.89. 

Eliza Wall, city, $922.85. 

Margaret Olphin, Marietta, $519.27. 

Henry M. Shreiner, Manheim township 
$1,576.44. 

Hiram B.Wiest, West Cocalico, $181.86 

Susan Weidler, West Hempfield 
$267.06. 
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OBITUABY. 
Amos Slayxnakeri Esq. 

AmoB Slaymaker was born at Lancaster 
city June 9, 1818. 

He graduated from Dickinson College 
with the class of 1838. 

He studied law with John R. Montgom- 
ery and was admitted to the Lancaster 
County bar in 1841. 

He was Registrar in Bankruptcy from 
1867 until the repeal of the bankruptcy 
act and was a United States Commis- 
sioner until he retired from active practice 
in 1885. 

He died Thursday evening, June 14, 
1906 at 7 o'clock of ailments incident to 
old age. 



In the Court of Common Pleas, J une 
16, 1906, Mr. Justice J. Hay Brown 
arose and said : 

" May it please the Court : No better 
man was ever at this bar than Amos Slay- 
maker, who, full of years, has gone to rest. 
His outgoings and incomings here are 
over ; his familiar figure on our streets and 
roads has vanished. The Bon of a distin- 
guished lawyer, who was a contemporary 
of Hopkins, Buchanan, Rogers and Mont- 
gomery, he worthily bore an honored name. 
He represented not only the best traditions 
of Lancastesr life, but of this Bar as well ; 
and while an active member of it he was in 
many respects one of its best exemplars. 
Mindful of what were his well-known views 
and wishes, it was, perhaps, well that those 
who have survived him did not, as is the 
custom, meet to pay formal tribute to his 
memory. For this reason I shall forbear 
to say more. I have come here as a mem- 
ber of this Bar to move that the Court do 
now adjourn out of respect to his most ex- 
cellent memory. It would be fitting for 
your Honor to suggest that we attend his 
funeral." 



At the conclusion of Mr. J ustice Brown's 
remarks, Hon. A. B. Hassler, Associate 
Law Judge, presiding, said that the Court 
had heard with great regret of the death of 
Mr. Slaymaker, who was the oldest mem- 
ber of the Lancaster Bar at the time of his 
decease ; he was indeed admitted to the 
Bar before most of the practicing lawyers 
were born ; he was a learned lawyer, faith- 
ful to the best traditions of the profession. 

The Prothonotary was directed to enter 
a note, of his death on the minutes of the 
Court, and the Court, out of respect to his 
memory, was then adjourned, with the sug- 
gestion that the members of the Bar should 
attend the funeral. 




Eisenberg. Appellant, vs. Fraim. 

Employer and Employee — Rule of erju 
ployment — Accident while operating 
stamping machine — Negligence — Con- 
tributory negligence. 

An intelligent boy fifteen years of age can not 
recover for an iigury while operating a stamp- 
ing machine caused by his failure to remove bis 
foot from the treadle after the plunder de- 
scended, and at the same time putting his hand 
under the plunger, where he was not told to 
remove his foot from the treadle when the 
plunger fell, but was shown that that was the 
way to operate the machine, and knew that 
pressure on the treadle would keep the plunger 
in motion. 

The dangers of which it is the duty of an 
employer to give warning to an employee are 
not those that are subjects of common knowl- 
edge or apparent to ordinary observation. 

Appeal No. 4, January Term, 1906, from 
judgment of C. P. of Lancaster county. 

The action was brought to recover dam- 
ages from the plaintiflf's employer for an 
injury caused by the plaintiff allowing his 
foot to remain an instant too long on the 
treadle of a punch-press which he was 
operating, he having been shown how to 
use the machine, but not told that the 
plunger would come down a second time if 
he kept his foot on the treadle. 

On the trial the court below, Hassler, 
J., directed a non suit, and subsequently 
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refused to strike off the same. [See 22 
Law Review, 856; see also 28 Law 
Review, 85.] 

Plaintiff then took this appeal, assigning 
for error this action of the court. 

(7. E. Montgomery^ for appellant. 

The machine was admittedly dangerous. 

The defendant was not verbally instructed 
how to use the machine, or told of the dan- 
ger of keeping the foot too long on the 
treadle y and did not know that by so doing 
the plunger was continued in motion. 

The plaintiff was only fifteen years old. 

Testimony was produced to show that no 
one could know without instructions what 
the effect would be of keeping the foot too 
long on the treadle. 

If, as alleged, the testimony of plaintiff's 
witnesses was contradictory or inconsistent, 
it is for the jury to settle the doubt arising 
from its character in this respect. 

Kitler V9. Railroad Company, 27 Sup., 
602. 

Plaintiff should have been instructed as 
to how the risk incident to the operation 
of the machine could be avoided. 

Welsh VB. Butz, 202 Pa. 69. 

It was not sufficient that he saw the 
operation of the machine by the foreman. 

Noden vs, Verlenden Bros., (Inc.) 211 
Pa. 135. 

The employer must warn his employee 
of all risks not patent in the work. 

DeGrayca v«. Piccardo, 15 Super. 107. 

Kehler vs. Schwenk, 151 Pa. 505. 

Rummel vs. Delworth, 131 Pa. 509. 

Sheetram v«. Lumber Co., 13 Super. 
219. 

Plaintiff's position is supported by the 
following additional authorities : 

Tag^ t;«. McGeorge, et al., 155 Pa. 368. 

Kilkary vs. Thackery, 165 Pa. 584. 

Kilgallon vs. D. & IL Canal Co., 174 
Pa. 392. 

Doyle vs. Pittsburg Waiste Co., 204 
Pa. 618. 

Creachen vs. Bromly Bros. Carpet Co., 
209 Pa. 6. 

Royer vs. Tinkler, 16 Super. 457. 

Patterson vs. Harrisburg Trust Co., 211 
Pa. 173. 

Stapleton vs. Traction Co., 5 Sup. 253. 



Cargill vs. The Phila. Towel, etc., Co., 
185 Pa. 269. 

Fisher vs. D. & H. Canal Co., 158 Pa. 
380. 

Neilson vs. Coal & Iron Co., 168 Pa. 256. 
Smith, vs. Coal & Iron Co., 186 Pa. 28. 
Whittacker vs. Campbell, 187 Pa. 115. 
Winter vs. Boll, 204 Pa. 41. 
Lebbering vs. Struthers, et al.^ 157 Pa. 
812. 

Brislin vs. Kingston Coal Co., 20 Super. 
234. 

Levy vs. Rosenblatt, 21 Super. 543. 

In O'Keefe vs. Thorn, 24 W. N. C, 897 
cited by defendant the accident was caused 
by the plaintiff carelessly tilting his chair. 

Coyle ^ Keller J for appellee. 

One of plaintiff's own witnesses testified 
that if plaintiff looked at instructor's foot 
as he said he did, he would know that to 
keep it on the treadle brought the plunger 
down. The boy himself testified that he 
knew the foot was to be removed at once. 

There is no allegation (hat the machine 
was defective or lacking in safety devices 
or the place unsafe to work it in. 

This accident was caused by the boy's 
carelessness and he cannot recover. 

O'Keefe vs. Thorn, 24 W. N. C, 397. 

The dangers of a moving plunger stamp 
or hammer are patent and need not be 
warned against. 

Wood on Master and Tenant, pp. 719-20. 

Jones vs. Phillips, 37 Ark. 17. 

Shearman & Redfields, Neg. Sec. 73 a. 

Nor need an elevator. 

Kaufhold vs. Arnold, 163 Pa. 269. 

Nor need a buzz saw. 

Cracraft vs. Limestone Co., 210 Pa. 15. 

" If a child employed on machinery has 
gained from any source knowledge of the 
dangers incident, the master's personal 
neglect to give instruction will not make 
him liable for the child's hurt caused by 
the machinery." 

Black on Accident, Section 70. 

Sullivan vs. Mfg. Co., 113 Mass. 896. 

Ash vs. Verlenden, 154 Pa. 246. 

Ford vs. Anderson, 139 Pa. 261. 

Melchert vs. Brewing Co., 140 Pa. 448. 

ShipBldg.Workst;«.Nuttall,119Pa.l49. 

4 Thompson on Negligence, Sec. 4095. 
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The plaintiff was clearly gailty of con- 
tribulorj negligence. 

He was old enough to have understand- 
ing of the danger. 

Shearman & Redfield on Neg., See 78 a. 

Nagle V8. R. R. Co., 88 Pa^ 85. 

He knew that to operate the machine he 
should put his foot on the treadle and then 
take it off. 

He was negligent in putting his hand 
under the plunger while it was in motion. 

May 24, 1906. Per Curiam.— The 
plaintiff, a boy fifteen years of age, 
employed at the defendant's works, was 
at his request transferred from the drill- 
room to the press-room to operate a 
machine used to punch metal plates. 
The plunger of this machine was held by 
a clutch, which was opened by the oper- 
ator placing his foot on the treadle. 
When the clutch was opened the plunger 
dropped on the plate, and was then drawn 
back to its position, where it was caught 
and held in place by the clutch. While the 
clutch was held open by pressure on the 
treadle the plunger would continue to go 
op and down, and it was therefore neces- 
sary that the operator should remove his 
foot from the treadle after each drop of the 
punch. The plaintiff on the second day of 
his employment at the machine failed to 
remove his foot from the treadle and his 
fingers were injured by the plunger. 

The plaintiff had been instructed by a 
foreman how to operate the machine and 
he knew all about it. His injury was not 
caused by a latent danger as to which he 
had not been warned, but by his inatten- 
tion and negligence in failing to do what 
he knew he should do. He was not told 
to remove his foot from the treadle when 
the plunger fell, but he was shown that 
that was the way to operate the machine, 
and he knew that pressure on the treadle 
opened the clutch, and that while the latter 
was open the plunger would continue in 
motion. The dangers of which it is the 
duty of an employer to give warning to an 
employee are not those that are subjects of 
common knowledge or apparent to ordinary 
observation. Cracraft vs. Bessemer Loco- 
motive Co., 210 Pa., 15. 

The judgment is afiSrmed. 
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C. p. OP LANCASTER COUNT 

William F. Beyer vs. J. H. Bathfon, Be- 
cei\rer of tiie Oi^ Saving Fund and 
Tc]a8t Gompany. 

Release of mortgage — Power of president 
to bind company. 

The president of a trust company cannot bind 
his company by an agreement to release a mort- 
gage where he had no general power to release 
mortgages or authority to release this partica- 
lar mortgage by resolution of the boaid of di- 
rectors, and the trust company did not receive 
the consideration for or benefit of such agree- 
ment or release. 

The president of a corporation has no author- 
ity to bind it outside of his ordinanr duties as 
president unless specially authorized. 

Equity Docket No. 4, page 259. 

Bill foi' release of mortgage, etc. 

W. Frank Jach^ for plaintifife. 

Coyle ^ Keller and John E. Malone, 
for defendant. 

April 14, 1906. Opinion by Landis, 
P. J. 

Findings op Fact. — Henry C. Lintner 
was the owner of a tract of land, situate in 
Conestoga township, in this county, lying 
between Safe Harbor and Rock Hill, ad- 
joining the Conestoga Greek and lands of 
Michael Knisely, Willis Click and others, 
containing one hundred and eight acres 
and one hundred and four perches. Against 
this land there was a mortgage of $1,500, 
held by the City Saving Fund and Trust 
Company, dated August 12, 1901, and 
recorded in Mortgage Book No. 91, at 
page 475. On September 5, 1904, Lint- 
ner and his wife executed a deed of con- 
veyance to William F. Beyer, for five 
acres and fifty-five perches, more or less, 
of this tract. This land was conveyed in • 
pursuance of an option agreement which 
had, sometime before, been given by Lint- 
ner to the plaintiff, in furtherance of an 
enterprise which was jointly entered upon 
by William F. Beyer, George B. Willson 
and Charles H. Locher. It consisted of 
the construction of a water power plant 
along the Conestoga creek, which it was 
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intended should be called the Safe Harbor 
Water and Power Company. 

On September 6, 1904, Lintner, with 
the deed in his possession, thus executed, 
met Beyer, at the office of the latter. Ed- 
win D. Ruth, who was the superintendent 
of one of the companies in which the plain- 
tiff was interested, and who also acted as 
the agent in securing options for the benefit 
of the parties who were interested in the 
Safe Harbor Water and Power Company, 
was also present. Prior to this time Beyer, 
Willson and Locher had negotiated a 
$5,000 promissory note, at the City Sav- 
ing Fund and Trust Company, for the pur- 
pose of paying for these options secured 
for the company, and also for other pur- 
poses, and this money had been credited at 
the City Saving Fund and Trust Company 
to the order of William F. Beyer, Spe- 
cial." Beyer made out a check, for $1,500, 
against this account, payable to the order 
of Harry C. Lintner, and gave it, with the 
deed, to Ruth, who, in company with Lint- 
ner, took them to the banking house of the 
City Saving Fund and Trust Company, 
and there gave them to Charles H. Locher, 
who was president of that institution. He 
told Locher that Beyer had instructed him 
to bring the check and the deed to him 
(Locher) and to ask him (Locher) if he 
would agree to release the property about 
to be conveyed from the lien and effect of 
the $1,500 mortgage held against the 
whole tract by the City Saving Fund and 
Trust Company. Locher replied that he 
would, and Ruth then gave him the deed 
and the check, and thereupon Locher gave 
Lintner the check and kept the deed. 
Lintner deposited the check to his own 
credit. No money was paid on account of 
the mortgage to the City Saving Fund and 
Trust Company, nor was it intended by the 
parties, so far as the evidence informs us, 
that any money should be paid to it. Prior 
to this time Beyer had prepared an ab- 
stract of title to the land and had showed 
it to Locher. Locher told him to send the 
check and deed down to him and he would 
take care of the matter and see that the 
premises were released from the mortgage, 
and, after the delivery of the check and 
deed, Locher told Beyer that Ruth and 



Lintner had called on him and given him 
the check and deed, and that be would 
come up to the court house and release the 
premises conveyed. This mortgage bad 
been given to the Trust Company as col- 
lateral security for moneys borrowed by 
Lintner from it, and there was owing to 
the Trust Company by Lintner, at that 
time, and up to the present time, a greater 
sum than the amount mentioned in the 
mortgage. The tract of land was not re- 
leased, and, on October 18« 1904, Locher 
died. There is no evidence to show that 
Locher, as president of the City Saving 
Fund and Trust Company, had any general 
power to release mortgages, and it was 
proved that no resolution had been passed 
by the board of directors giving him au- 
thority to release the land in question from 
the lien of this particular mortgage. On 
January 21, 1905, the City Saving Fund 
and Trust Company failed, and J. H. Rath- 
von, the defendant, was appointed receiver. 
He has yet in his possession the mortgage 
which the plaintiff desires to h&ve released. 

CoNCLUsroNB OF Law. — The question 
raised by the plaintiff in his bill is that 
Charles H. Locher, the president of the 
City Saving Fund and Trust Company, 
having promised to release the land con- 
veyed by Lintner to plaintiff, from the 
lien of the $1,500 mortgage, and not hav- 
ing done so, in compliance with his promise, 
this court should direct the receiver of the 
company to put such a release upon the 
record. As a proposition of law we do 
not think that such a claim is sustainable. 
In our judgment Charles H. Locher, as 
president of the City Saving Fund and 
Trust Company, had no power to make 
such a promise, and the act, being wholly 
unauthorized, was not binding upon the 
Trust Company. 

In Thompson in his Commentaries on 
the Law of Corporations, sec. 4613, p. 
3447, the text writer discusses the power 
of the president of a corporation to bind, 
by his act, the corporation. He says: 

Speaking generally, the acts of the presi- 
dent of a corporation, done in the manage- 
ment of the business of the corporation and 
within the scope of its authority, are of 
course the acts of the corporation itself. 
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Od the other hand, the mere fact that he is 
president of a corporation does not make 
his acts the acts of the corporation, even 
where, under a theory about to be con- 
sidered, the courts take judicial notice of 
bis ordinary powers. Thus a bank cannot 
be held as trustee simply because its presi- 
dent and financial manager is a trustee for 
the benefit of creditors. Again, speaking 
generally, his acts, in order to bind the 
corporation, must be done wholly for the 
corporation, and not partly for himself, for 
in accordance with the principles already 
discussed and subject to exceptions in favor 
of innocent persons, it may be said that the 
acts of officers of a corporation in any 
transaction in which both the corporation 
and they themselves individually are in- 
terested, do not bind the corporation." 
In section 4614, it is also said : " Acts of 
manifest bad faith or breach of duty on his 
part towards the corporation will not be 
binding upon it, nor is there any hardship 
in this case. Strangers who, in dealing 
with him, participate in the commission of 
a plain wrong upon his principal, commit a 
wrong themselves and ought not to be al- 
lowed to profit by it. * * * So a presi- 
dent of a bank has no power to stay the 
collection of an execution against the estate 
of one of its debtors, nor can the president 
of an insurance company waive the per- 
formance of certain conditions in a contract 
of insurance, nor can the president of a 
bank consent to any arrangement by which 
the security of the bank on paper due to it 
will be impaired. * * * As said by Mr. 
Justice McLean, in a case before the Su- 
preme Court of the United States, it is not 
the duty of the cashier and president to 
make such contract, nor have they the 
power to bind the bank except in the dis- 
charge of their ordinary duties." In sec- 
tion 4622, among the many things which 
it is said a president cannot do, is embraced 
a ^ release of the debts due to the corpora- 
tion, or otherwise to give away its assets." 
See also, sec. 4637. See also, Taylor on 
the Law of Private Corporations, sec. 236, 
p. 158 : Coon on Stock and Stockholders, 
sec. 716, p. 920,2nd ed. 

The law in this state upon the same sub- 
ject seems to be definitely settled. In 



First National Bank of Allentown vs. Hoch, 
89 Pa., 824, it was held that the president 
is the executive agent of the board of di- 
rectors, within the ordinary business of 
the bank, but cannot bind it by a contract 
outside thereof without special authority, 
and that where a paper on its face shows 
the transaction not to be within the usual 
course of business of such a bank, it is not 
binding on the bank, although signed by 
the president thereof as such officer. In 
Allegheny County Workhouse vs. Moore, 
95 Pa., 408, it is said : The acts or de- 
clarations of a director in a corporation 
will not bind or in any manner affect it 
unless the^ are shown to be within the 
scope of his ordinary powers or of some 
special agency. . . . As we had occasion 
to say in a recent case, corporate rights 
are not to be frittered away by loose and 
unauthorized declarations made by persons 
who at the time had no authority to bind 
the corporation ; and this principle applies 
as well to individual directors and em- 
ployees of a corporation as to strangers." 
See also, Abington Dairy Company vs. 
Reynolds, 24 Sup., 632. In Twelfth 
Street Market Company vs. Jackson, 102 
Pa., 269, where a by-law gave the presi- 
dent of the corporation "the general 
charge and direction of the business of the 
company, as well as all matters connected 
with the interests and objects of the cor- 
poration," it was held that that did not in- 
clude the authority to do an act, which, by 
another by law, was expressly given to a 
separate committee. In Mosbannon Land 
and Lumber Company vs. Sloan et al.^ 109 
Pa., 532, it was said that it will not be 
presumed that the secretary of a corpora- 
tion who has authority to renew notes, has 
the right to release one of the makers from 
liability thereon, when no such authority 
is given to him by the charter and by laws 
and no express authority from the corpor- 
ation is proven. And in The Investment 
Company of Philadelphia vs. Eldridge, 
175 Pa., 287, where a defendant gave his 
promissory note to the corporation and 
assigned his stock therein as collateral 
security, and, upon a suit brought to re- 
cover the amount of the note, the defend- 
ant offered testimony to show that the 
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president of the corporation, at various 
times after the date of the original note, 
had given to the defendant false informa- 
tion as to the real condition of the com- 
pany's affairs, it was held that the testi- 
mony was properly rejected, as the presi- 
dent had no right to bind the company by 
such declarations, as they were outside the 
line of his duty. In Banger and Portland 
Railway Company vs, American Bangor 
Slate Company of Pennsylvania, 208 Pa., 
6, it was decided that the president of a 
slate company had no inherent authority 
to bind the company by a contract to ship 
all its productions in a certain way or by 
a certain line. And in Smith vs. Crum 
Lynne Iron and Steel Company, 208 Pa., 
462, that the superintendent of a steel 
company had no power to bind the corpor- 
ation by a contract to pay an injured em- 
ployee what would practically be a pension 
during life. It was said by the Court that 
if such promise could be enforced at all, it 
must be enforced against the superin- 
tendent. 

The same principle will apply in this 
case. If Locher made the promise to 
Beyer to release this mortgage, and failed 
to do it, he personally was liable, if any 
one was. He had no authority from the 
board of directors, either specially or by 
implication, to release the mortgage, and, it 
being out of the ordinary duties pertaining 
to him as president of the Trust Company, 
Beyer was bound to know that he could 
not perform it unless specially authorized. 
When he acted upon the assumption that 
Locher would carry out his promise, he 
took the chances not only of having it done, 
but of also having the board of directors 
sanction the president's acts. Because, 
then, Locher, as president, had no right, 
without authority, to release the mortgage, 
it follows, as a matter of course, that his 
promise was nugatory and void as against 
the Trust Company, and that it cannot be 
enforced by this bill. It is, therefore, 
ordered and decreed that the plaintiff's 
bill be dismissed at his costs. 



C. P. OP LANCASTER COUNTY. 

Gerz vs. The American Belief Aaso'n. 

Judgment for want of affidavit of defenu 
— Opening of — Appeals from justieet 
— Notice of filing of itatement — Act 
of May S6\ 1887 ^ P. L., ^71. 

Where a good affidavit of defense is filed after 
jadgmeDt has l>een taken for want of an affi- 
davit of defense, and it appears that the delay 
occurred through no fault of the defendant but 
through the inadFertenoe or neglect of his oouosel 
who offers a reasonable explanation for the 
delay, the judgment should be opened. 

The Act of 1887 providing for service of state- 
ments to obtain Judgment for virant of an affi- 
davit of defense does not apply to appeals from 
a justice of the peace. 

The local rule of court does not require notice 
to be given that a statement has been filed. 

August Term, 1903. No. 52. 

Rule to open judgment. 

B, F. Bavisj for rule. 

0. E. Montgomery^ contra. 

April 14, 1906. Opinion by Hass- 
LBR, J. 

Plaintiffs statement was filed and served 
upon defendant's attorney on January 81, 
1906. Judgment was taken for want of an 
affidavit of defense on February 17, 1906. 
An affidavit of defense, containing a good 
defense to plaintiff's claim, was filed on 
February 19, 1906. On February 21, 
1906, this petition was filed, on behalf of 
the defendant, asking for the opening of 
the judgment. 

It contains four reasons why this relief 
should be granted. Three of them are 
without merit. In the service of the state- 
ment upon defendant's attorney, the re- 
quirements of the rule of court on the sub- 
ject were sufficiently complied with. This 
IS an appeal from the judgment of a justice 
of the peace. The act of 1887, providing 
for service of statements to obtain judg- 
ment for want of an affidavit of defense, 
does not apply to appeals from a justice ol 
the peace. Brown Brown, 16 Lang. 
Law Rbvibw, 176; American Trade 
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Exchange Go. V9. Schroder, Smith & 
Schroder, 17 Lanc. Law Review, 280; 
American Label Go. v$. MoSparran et. aZ., 
18 Lanc. Law Review, 174. The rule 
of Gourt does not require notice to be 
given that the statement has been filed, 
though there is proof that such notice was 
given at the time the statement was 
served in this case. The statement sets 
forth a good cause of action. 

The reason upon which we think the 
plaintiff is entitled to have the judgment 
opened is, that it was because of inadvert- 
ence or neglect of defendant's counsel that 
DO aflSdavit of defense was filed in time to 
prevent judgment. In his deposition the 
attorney sajs that he had sent for the 
proper officer of the defendant company to 
prepare an affidavit of defense, thinking 
the time for filing it had not expired; that 
he was unable to attend to it at the time 
appointed, owing to other engagements, but 
be did prepare and file it a day or two after- 
wards. While the excuse for the delay of 
defendant's attorney is not of the best it is 
customary for this Gourt, when a reasonable 
explanation is given for the delay, and the 
defendant is in no way responsible for it, 
and has not been guilty of laches in the 
application, to permit the judgment to be 
opened. Lee vs. Kress, 3 Lanc. Law 
Review, 313; Slaymaker et, al. vs. Bates, 
14 Lanc. Law Review, 247. The same 
rule prevails in courts of other counties. 
Scranton Supply Go. vs. Goopor, 4 Gom- 
mon Pleas Rep., 103; Keenan vs. Dugan, 
6 Lanc. Law Review, 408; Ilinton vs. 
Hart, 1 Woodward, 97; North vs. Yorke, 
12 Mont., 168; Kelly vs. Schollenberger, 
16 W. N. G., 507. 

The rule to open the judgment is, there- 
fore^ made absolute. Defendant is directed 
to enter a plea and the case is to be tried 
on statement and plea as though no judg- 
ment had ever been entered in the case. 

Rule made absolute. 



O. G. OP LANGA8TER COUNTY. 
Estate of Martha 8. Potts, dec'd. 

Funeral expenses — Legacy to debtor — 
Omission of given name of legatee. 

While exeoutors and admiDintrators will be 
held to Btriot accountability for extravagance 
in funeral expenses, this rule does not apply 
where funeral arrangements had been made 
with the undertaker by the decedent. 

A legacy by the maker to the payee of a note 
will not cancel the note unless such intention is 
shown. 

Where a legacy is given to each of two chil- 
dren of the testator's brother, naming one but 
leaving a blank for the given name of the other, 
and it is shown that the brother had only one 
other child the latter will take such legacy and 
not a child of the brother's wife by a former 
husband. 

December Term, 1904. No. 27. 
Adjudication. 

B. F, Davis^ for accountant. 
Appel ^ Appelj John M, Oroff^ and 
Wm. H. Keller^ for legatees. 

John A. CoyUy and Harvey B. Lutz, 
for claimants. 

June 14, 1906. Smith, P. J. 

The testatrix died November 11, 1904. 
Sallie Sides, her sister, who had had her 
home with her, died five weeks earlier. She 
emplojed an undertaker and arranged for 
a magnificent funeral for her sister. The 
testatrix was so well pleased with it that 
she not only approved the undertaker's 
bill and paid three hundred dollars on 
account, but then also directed him to coflin 
her body when dead in the same style and 
with a like paraphernal elegance, which, 
with a variation in gown and trimmings 
and a few immaterial adjunctions, he did. 

The bill for Sallie's funeral was $644.10, 
and that for decedent's, $675.30. Not- 
withstanding the strenuous opposition to 
the payment of these bills in full, we are 
unable to find any set-off to them. One 
may spend his own money as he chooses, 
and if the chief virtue of his extravagance 
is only to brighten the funeral visage of 
an undertaker with a fleeting smile, none 
may deny him the privileige. Those who 
pay the bills may thus indulge their fancy, 
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but executors and administrators will be 
held to a more modest observance of the 
solemn rites. The claims are allowed. 

John S. Hoover was a trusted friend and 
agent of the decedent. She substantially 
manifested her appreciation of him and 
their cordial relations by a bequest of two 
thousand dollars. He has also her note 
for $100.00. It is claimed that the gift 
cancelled the obligation. There is no 
evidence of any such intention to be found 
in her will, and, as such intention is neces- 
sary to destroy the validity of the note, it 
must be paid. The claim is allowed. 

The decedent made the following be- 
quest: "I give to Elizabeth Sides and 

Sides children of my brother B. F. Sides 
one thousand dollars each." It was shown 
that in addition to Elizabeth the brother 
had one other child whose name is Aimee. 
She married Shuman and is now residing 
in the State of California. An offer was 
made to reconstruct this bequest, to prove 
that the testatrix did not intend as her 
legatees the children of her brother, but 
that it was her purpose to give one thous- 
and dollars to some one who is not of his 
or her blood that she meant a child of B. F. 
Side's wife by a previous marriage. The 
statements that were made only strengthened 
our understanding of the decedent's inten- 
tion. There is no latent ambiguity in the 
testatrix's language, and the offer was re- 
fused. The legacy was given to testatrix's 
niece, Aimee Sides Shuman. * * * * 

Distribution was decreed accordingly. 



0. C. ADJUDICATIONS. 



By Judge Smith. 
Monday, June 11, 1906: 
Elizabeth Uauser, late of New Holland, 
$2,238.54. 

John Schrauck, late of Conoy, $3,033.68. 
Adam L. Stauffer, Elizabeth, $12J60.43. 
Charlotte Stewart, City, $33,867.39. 
J. M. W. Geist, City, $21,094.63. 
John M. Sohna, Manor, $9,413.28. 
Elnora Rohrer, Paradise, $13,827.84. 
Eusebia Hohmann, City, $985.49. 
Franklin B. Potts, Providence, $372.22. 
Barbara Eberly, Clay, $2,029.40. 



John Buber, Pequoa, $14,169.36. 

Lucy D. Reinoehl, City, $6,566.96. 

John H. Miller, Columbia, $8,861.44. 

Anton Lump, City, $8,492.05. 

Elizabeth Hamp, City, $8,114.27, 

Mary Getz, East Cocalico, $6,831.96. 

Elizabeth Stondr, Brecknock, $2,177.72. 

Hervey N. Snyder, City, $457.12. 

David Banzhof, StrasburgTwp., $669.04. 

Jeremiah Kercher, Manheim Borough, 
$797.66. 

John E. Schum, City, $10,891.18. 

Clara DeHaven, Earl, $3,798.08. 

Joseph G. Greider, East Hempfield, 
$10,107.80, 

Allan Hamilton, Lititz, $1,872.89. 

Susan W. Brackbill, Manheim Township, 
$6,520.38. 

Joseph Stoner, West Hempfield, $9,- 
261.18. 

Christian Weaver, East Earl, $17,429.92. 

John E. Brubaker, Earl, $1,317.16. 

Thursday, June 14, 1906 : 

Elizabeth Hartmyer, City, $4,086.70, 

Martha S. Potts, Lancaster Township, 
$12,706.28. 

Dr. Isaac Winters, Ephrata, $16,721.93. 

Barbara Denlinger, East Lampeter, $10,* 
962.05. 

William Evans, Lititz. 

Monday, June 18, 1906. 
Jacob Dyer, late of Elizabethtown, $87,- 
767.51. 

B. D. Eckman, East Drumore, $6,- 
556.56. 

Alexander S. Runner, Little Britain, 
$3,694.16. 

Henry S. Moyer, Raphe, $408.87. 

Jacob Gable, city, $190,511.78. 

Frances Kendig, city, $7,502.68. 

John S. Myer, Upper Leacock, $2,- 
489.55. 

Charles W. Jason, Marietta, $121.30. 

Jesse Yundt, West Earl. 

Owen P. Bricker, city, $19,622.20. 



Meeting of Pennsylvania Bar Association. 

In addition to the programme as gives 
in No. 26, Hon. Clement B. Penrose, ol 
Philadelphia, will read a short paper ot 
<^Coke upon Littleton's Value as a LaK 
Book for Students." 
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V0L.XXUI.] MONDAY, JUNE 25,1906. [No. 33. 




To Take Action on the Death of 
OHBISTOPHEB EAGER, ESQ. 

Christopher Hager was born at Lan- 
caster, Pa., May 6, 1860. 

After graduating from Cheltenham 
Academy he went into business but sub- 
sequently studied law with Hon. J. Hay 
Brown and was admitted to the Lancaster 
Bar in 1888. 

He died at his residence at Marietta, 
Pa., at 11:30 p. m., Saturday, May 6th, 
1906, of consumption. 



A meeting of the Lancaster Bar was 
held in Court Room No. 1 at .10 o'clock 
a. m. on Wednesday, June 20, 1906, to take 
suitable action on the death of Christopher 
Hager, Esq. 

Simon P. Eby, Esq., was made chair- 
man of the meeting. 

On taking the chair Mr. Eby said : 

Gbntlbmbn op the Bar. — We are 
called together to note the departure and 
pay our respects to a worthy young mem- 
ber of our bar, Christopher Hager. 

He was well known as an industrious 
and intelligent lawyer, of well-mannered 
and pleasant personality. No matter when 
or where you met him he was always kindly 
humored, and never to my recollection was 
he beard to scold or find fault. 

He was admitted to practice at the bar 
in 1888, and for a considerable time we 
occupied the same ofiSce in Lancaster City. 

After changing from a single to married 
life he moved to Marietta, and continued 
practicing there up to the time of his death. 

His fine and even temper was something 
to be noted, and many persons who knew 
his two worthy grandfathers, Judge Hayes 
and Christopher Hager, no doubt con- 



sidered his fine demeanor as inherited 
from them. 

On motion, Chas. O. Baker, J. W. 
Brown, Redmond Conyngham, Chas. F. 
Hager and W. R. Hamish, Esqs., were 
appointed a committee to draw up suitable 
resolutions and they reported as follows : 

Again we have been called together 
to give expression to our affection and 
grief upon the passing of a brother member 
of this Bar. Christopher Hager, in the 
prime of life, has been claimed by death. 
He was a man of attractive personality, 
whose fine mind had been cultivated by a 
liberal education. 

In his early life he was a close stu- 
dent of the law and became a learned 
lawyer, a good counselor, true alike to the 
Court, his clients and his fellows. He was 
honorable in his dealings with his profes- 
sional brethren and never compromised the 
rights of his clients. He deserved the 
confidence reposed in him by those who 
sought his advice. 

His manner was genial and mild, his 
conversation refined and entertaining, his 
acquaintanceship large and his friends 
many. We miss him and will mourn bis 
death. 

Resolved, That this minute be spread 
upon the records of the Bar and published 
in the daily newspapers and in the Lan- 
oastbr Law Review, and that a copy 
thereof be transmitted to the family of the 
deceased." 

In the absence of the Committee, 0. 
Ree$e Eahy^ Esq., said : 

Mr. Chairman and Gentlemen: 
It is with a feeling of genuine sorrow 
that I feel called upon to say a few words 
on the death of my old friend Christopher 
Hager. I knew him well ; from our child- 
hood days. I knew him ever since I can 
remember anyone, but more intimately 
when we became associated together as 
students in reading law. Mr. Hager be- 
came a student of the Hon. J. Hay Brown 
in the spring of 1886. Up to that time 
Mr. Brown had refused to take a student, 
but in the spring of 1886 Daniel H. Sen- 
senig, Esq., was registered with him; then 
came Mr. Hager, &en I came, and then 
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J. W. BrowD, Esq. We four constituted 
our law school, and we read in the Brown 
building on the third floor. We com- 
menced to study at 9 o'clock in the morn- 
ing and continued to 12, then again we 
started at two and read until four, and 
from four to five had our examinations. 
During a period of nearlj two years we 
were daily associated together and during 
that time I learned to know Mr. Hager 
well. He was a most polished gentleman, 
honest and upright in all his dealings with 
all men, and true to the interests of his 
clients. I contribute these few remarks to 
the memory of one who was my friend. 

Wrru R. Rarnith^ Usq.j said : 

Mr. Chairman anb Fellow Members 
OF THE Bar: 

Sorrow breaks seasong and reposiDg houri, 
Makes the night moruiog and the noon-tide 
night. '» 

Death is not a respecter of persons. 
He strikes down the young in the flower 
of manhood, as well as the old in maturer 
life. 

In recent years the Lancaster Bar has 
been called upon in quick succession to 
mourn the loss of many of her members. 
On Saturday last, just before the iron 
tongue of midnight" tolled the hour, 
Christopher Hager passed quietly and 
peacefully from our midst into the better 
and greater life beyond. 

As a lawyer he had not as yet acquired 
a large clientage, but during the latter 
years of his practice he was retained in a 
number of important cases, severaroutside 
of the county and one outside of the State, 
which he skilfully pressed to a successful 
conclusion. These cases netted him hand- 
some fees. However, death ended his 
career at the age when many lawyers but 
complete their apprenticeship in the prac- 
tice of law and begin to realize the best 
fruits of their efforts in clients and fees. 

His family name is associated with the 
highest and best life of our city and county. 
He was a gentleman to the manor bom, 
ever courteous and polite to all with whom 
he came in contact. 

As a friend he was kind and generous 
to a fault. Honestly and faithfully he 



met and fulfilled every obligation, as man 
to his fellow-man, and as lawyer to his 
client. 

We read law under the same preceptors 
and for a number of years practiced in the 
same office, during which time we were in- 
timately associated. Christopher Hager 
was my friend, and I will miss his genial 
face and kindly words. 

Break, break, break, 

At the foot of thy orags, O seal 

But the tender grace of a day that is dead 

Will never oome back to me." 

Hon. W. U. ffensel said : 

Gentlemen of the Bar : 

In rising to second the motion to adopt 
the resolution just read, I feel I am exer- 
cising a privilege rather than performing a 
duty. As boy and man, I knew Mr. Hager 
many years before he entered the office of 
my late associate, and continued his pro- 
fessional studies under us both. As yoa 
have been reminded, he was descended 
from two families of distinction in the 
social, business and professional life of the 
city. His paternal grandfather, whose 
name he bore, was the proprietor, if not 
the founder, of one of our largest mercan- 
tile concerns, and for many years was the 
head of the oldest and strongest financial 
institution in the county. His maternal 
ancestor was for years a judge in these 
courts, distinguished for his learning, his 
dignity, and urbanity. Mr. Hager seemed 
to have inherited many of the best quali- 
ties of both lines from which he sprang. 
As a student, he applied himself diligently 
to his preparation ; as a practitioner, be 
was honorable, honest and industrious. It 
would, perhaps, have been better for his 
fortune had his interest in life not been di- 
vided between a business and a professional 
career, and if he had either come earlier 
to the bar, or had continued in the pur- 
suits of commercial life, but he felt that he 
had a call to the profession of his fore- 
bear, and he answered it with courage 
and fidelity. His associates at the bar, 
the community in which he lived, and the 
family and relatives to whom he was at- 
tached, have reason to grieve for his early 
death. It is altogether fit that we should 
attend his funeral in a body, and I so move. 
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John E. Malone^ Esq., said, id pari: 
That he knew the deceased when he attended 
school and later was well acquainted with 
bim when he was in active practice of law. 
The speaker said that Mr. Hager was not 
of the showy type of man, but was a 
polished gentleman, always deferential and 
polite. No man ever came in contact with 
bim without retaining the kindest feeline 
toward him. He left this world gently ana 
peacefully, and his last words were of his 
wife and mother. As he lived so he 
died." 

On motion adjourned to attend the fun- 
eral as a body. 



Bathfim, Beceiver of Oitf Trust Oc, vs. 
Locher, Appeuant. 

Married women — Accommodation notet 
forhueband — Renewal of after hit death 
— Antedated renewals — Act$ of March 
1887y Sec. SyP. L. and May 
16, 1901, Sec. IS, P. L. m. 

Notes on which a married woman is aooommo- 
dation maker for her husband, although InFalld, 
are a saffloient moral obligation to support re- 
newals thereof made after his death. 

The fact that such renewals were antedated 
to a time before the husband's death is im- 
material where this was not done for a fraudu- 
lent purpose, and they speak from the date of 
delivery under the Act of May 16, 1901. 

A particular reference to the records of the 
court as to his appointment if in the county where 
the suit is brought is all that the Act of March 
35, 1887 requires should accompany the state- 
ment in a suit by a receiver, and a copy of such 
records need not be attached to the statement. 

Appeal No. 40, January Term, 1906, 
from C. P. of Lancaster Go. 

Suit was brought on two notes that the 
defendant had given without consideration 
in renewal of notes given by her for her 
husband's accommodation for which she re- 
ceived no benefit. The notes, in suit were 
given after her husband's death and ante* 
dated to a date prior to his death and were 
given at the request of the trust company 
which held them and of which he was 
president. 

On these facts the court below entered 



judgment agunst the defendant for want of 
a sufficient affidavit of defense for $22,- 
857.25, although the statement did not 
have attached to it a copy of the record 
and proceedings showing the appointment 
of the plaintiff as receiver of the trust 
company (See 28 Law Rbyibw, 102.) 

The defendant then took this appeal 
assigning for error this action of the court. 

W. U. Hentel and Burr^ Brown ^ 
Lloyd, for appellants. 

The defendant while not a married 
woman when the notes were delivered, was 
a married woman at the time of their date 
from which they take effect. 

The plaintiflrs statement of claim is in- 
sufficient and defective in that it does not 
attach a copy of the record and proceedings 
showing the plaintiff's appointment as re- 
ceiver of the City Saving Fund and Trust 
Company. 

Stockley vs. McClurg, 14 Pa., Sup. 629. 

Campbell ve. Railway Co., 187 Pa., 574. 

Smith, Klein & French Go. vt. Smith, 
166 Pa., 568. 

The notes are not notes under seal. 
There is no consideration implied. The 
affidavit of defense declares that the de- 
fendant obtained none of the proceeds of 
said note, nor did she receive any compen- 
sation or consideration whatever for the 
execution thereof." This would certainly 
be an adecj^uate and sufficient defense, and 
the unquahfied affirmation of it ik the case 
of a note not under seal entitles her to go 
to a jury upon the merits. 

The ' indebtedness was that of the de- 
fendant's husband, known as such by the 
trust company and it is not claimed that 
she ever intended to assume payment of 
her husband's debt. 

An instrument which is in itself a con- 
tract of suretyship only, will not be en- 
forced against a married woman. 

Wiltbank vt. Tobler, 181 Pa., 108. 

Patrick & Co. vt. Smith, 165 Pa., 526. 

Stewart vs. Stewart, 207 Pa. 59. 

In the cases upon which the learned 
trial judge finds authority for entering a 
judgment here the original obligation on 
the part of the wife was one which the 
Court declared to be ^^binding on the party 
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who incurs it in conscience and according 
to natural justice." 

We respectfully submit that these con- 
siderations do not apply here. 

Coyle ^ Keller^ and John E. Moloney 
for appellee. 

In all of the cases cited by the appel- 
lant the husbands were alive when the ob- 
ligations sued upon were made. 

The Act of June 8, 1893, P. L. 844, 
was an enlarging act and increased a 
married woman's ability to contract. 

Kuhn V9. Ogilvie, 178 Pa., 307. 

Siebert v«. Bank, 186 Pa., 233. 

Bearing this in mind, the subject is clear, 
for there are numerous decisions in this 
state which hold that the moral duty to 
pay a note or obligation made by a married 
woman when she was under such legal 
disability as to render it invalid, is a suflB- 
cient consideration to support a renewal of 
it, made after the disability was removed. 

Hemphill vs. McGlimans, 24 Pa., 367. 

Baily V9. Phila., 167 Pa., 569. 

Brooks V8. Bank, 125 Pa., 394. 

Holden vb. Banes, 140 Pa., 63. 

Kelly VB. Eby, 141 Pa., 174. 

Harrisburg Natl. Bank vu. Bradshaw, 
178 Pa., 180. 

Burgettstown Bank vn. Nill, 213 Pa., 
456. 

Bank v%. Bridgers, 98 N. C, 67. 

The aflSdavit did not aver want of con- 
sideration. 

By Sec. 24 of the Act of May 16, 1901, 
P. L. 194, it is provided: 

Every negotiable instrument is deemed 
prima fade to have been issued for a 
valuable consideration, and every person 
whose signature appears thereon to have 
become a party thereto for value." 

The affidavit of defense does not aver 
.that the notes were without consideration; 
but only that the appellant did not receive 
the consideration for them; nor was it 
necessary that she should. All that is 
necessary is that the plaintiif parted with 
value for the notes and this the affidavit 
admits, for on its face it shows that the 
appellant's husband received the proceeds 
of said note. 

Act of May 16, 1901, Sec. 29. 



Bank vt. Walker, 9 S. & R., 229. 

Stephens v%. Bank, 88 Pa., 157. 

Holmes v%. Paul, 3 Grant 299. 

The antedating of the notes did not 
affect appellant's liability for the holder 

acquires title thereto as of the date of 
delivery " if not done for fraudulent pur- 
pose. 

Act of May 16, 1901, Sec. 12. 

McSparran vt. Neeley, 91 Pa., 17. 

Richter vs. Selin, 8 S. & R., 426, Syl. 2. 

Bolles on Neg. Inst., page 64. 

The statement was not defective. 

The Act of May 26, 1887, P. L. 271, 
only requires that the statement shall be 
accompanied by copies of all notes, con- 
tracts, book entries, or a particular refer- 
ence to the records of any Court, within 
which the action is brought," etc. 

This requirement was fully complied 
with. 

In Stockley vs. McGlurg, 14 Super. Gt., 
629, the plaintiff receiver was appointed in 
Dauphin Gounty, and the suit in question 
was instituted in Allegheny Gounty, but 
that case and the decision in Gampbell vs. 
Railway Go., 137 Pa., 574, upon which 
it was based, recognize that a particular 
reference to records is sufficient if the 
records are in the county where suit is 
brought. 

Section 2 of Rule 17 of our rules of 
Gourt requires only a particular reference 
to the records of any of the Gourts of 
Lancaster Gounty." 

Rules of Gourt, page 85. 

May 24, 1906. Per Guriam. 

The judgment is affirmed for the reasons 
stated in the opinion of the learned judge 
of the Gommon Pleas. 



C. p. OF LANCASTER COUNTY. 
Allen vs. Hirlinger. 

Wills — Interpretation of — Devise for 
life or in fee. 

A testator, who left to survive him a widow 
and a daaghter, devised and bequeathed the re- 
sidue of his estate, real, personal and mixed, to 
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bis wife ** whom I desire to be the real owner 
thereof and for her only proper use, benefit and 
behoof daring her natnral life or so long as she 
remains my widow with full permission to her 
to use and live therefrom as her necessities may 
require, and she to have the full ownership 
thereof, the same as I now have and have had 
during my natural life. When my beloved 
wife dies my will is, whatever may then remain 
of my estate, real, personal or mixed, I desire 
that the said remaining portion, if any, be given 
to my beloved daughter Mary for her individuiJ 
use, benefit and behoof; granting her full power 
to keep, have and to hold or dispose of the same 
at her individual pleasure." The daughter 
died after the testator and before her mother, 
leaving a husband and no children." 

Held, That the widow did not take an estate 
in fee in the decedent's real estate, which she 
oould convey, although she might consume the 
personal property. 

Where the words of a will give an estate in 
fee only by implication, this is more than con- 
trolled by express stipulations that the estate 
given shall be for life or during widowhood. 

If a testator in one part of his will gives to a 
person an estate of inheritance in land or an 
absolute interest in i>ersonalty, and in a subse- 
qaent passage unequivocally shows that he 
means the devisee or legatee to take a lesser in- 
terest only, the prior gift is restricted accord- 
ingly. 

April Term, 1906. No. 9. 
Case stated. 

W. R. Brintofiy for plaintiff. 

W. F. Fur$t^ for defendant. 

Ma J 21, 1906. Opinion by Landis, 
P. J. 

Elisha M. Allen died May 16, 1894, 
leaving to survive him, a widow, Leonora 
Allen, the plaintiff, and one child, Mary 
Allen, wife of J. W. Hirlinger. He left 
a last will and testament, dated Janoary 
26, 1885, in which he directed his debts to 
be paid, gave to his daughter a legacy of 
fifty dollars, and, as to the rest of his 
estate, provided as follows: 

"Third. All the balance, or whatever 
may remain then of my estate, real, per- 
sonal and mixed, I give, devise and be- 

?aeath to my beloved wife Leonora; whom 
desire to be the real owner thereof, and 
for her only proper use, benefit and behoof, 
daring her natural life, or so long as she 
remains my widow, with full permission to 
her use and live therefrom as her necessi- 
ties may require, and she to have the full 



ownership thereof, the same as I now have, 
and have had during my natural life." 

" Fourth. When my beloved wife dies, 
my will is, whatever may then remain of 
my estate, real personal or mixed, I desire 
that the said remaining portion, if any, be 
given to my beloved daughter, Mary, wife 
of J. W. Hirlinger, for her individual use, 
benefit and behoof, granting to her full 
power to keep, have and to hold or dispose 
of the same at her individual pleasure." 

The decedent, at the time of his death, 
was seized in fee simple of a lot of ground, 
with a two-story brick dwelling house 
erected thereon, numbered No. 180 East 
James Street, Lancaster City; a lot of 
ground, with a two-story brick dwelling 
house thereon, numbered No. 150 East 
Lemon Street, Lancaster City; a tract of 
farm land, situated in Manor Township, 
Lancaster County, containing thirty-two 
acres and one hundred and thirty-eight 
perches: and a lot of ground in the Village 
of Bainbridge, Township of Conoy, Lan- 
caster County, with a two-story stone and 
plaster house thereon erected. On March 
7, 1906, the said Leonora Allen, the 
pisdntiff, entered into articles of agreement 
with the defendant, agreeing to convey to 
him, in fee simple, clear of all encum- 
brances, the above-mentioned real estate, 
for the sum of $5,000, and, in pursuance 
of that agreement, he paid to her the sum 
of $100 on account of the purchase money. 
There were no liens against any of the 
purparts, except No. 150 East Lemon 
Street, which was subject to a mortgage, 
at that time held by the said Leonora 
Allen. She, therefore, tendered to the 
defendant a deed for the said real estate, 
accompanied with a power of attorney to 
satisfy the mortgage, and demanded from 
him the balance of the purchase money. 
He refused to take the title and pay the 
same, because, as he alleged, the title of 
the plaintiff was defective. The ground 
upon which he rested this contention was, 
that Mary Allen Hirlinger died after her 
said father, to wit, August 1, 1899, leaving 
no issue, but leaving to survive her a 
husband, J. W. Hirlinger, and that, under 
the will of Elisha M. Allen, the plaintiff 
only took a life estate in the said real 
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estate, and it was sabject to a tenancy by 
the curtesy in the said J. W. Hirlinger, 
after that life estate terminates. The 
question before the Court is, whether or 
not the plaintiff has, under the said will, a 
fee simple title which she can convey to 
the defendant. 

The construction of this will is not with- 
out difficulty; but, after carefully weighing 
its provisions, we think that the estate 
vested in Mrs. Allen was not an estate in 
fee. It will be observed that the words of 
the will expressly limit her interest to an 
estate for life, or as long as she might re- 
main the testator's widow. There are ex- 
pressions in it, such as whom I desire to 
be the real owner thereof," and " she to 
have the full ownership thereof, the same 
as I now have, and have had during my 
natural life," but these expressions, taken 
in connection with the fourth clause, ap- 
pear to me to mean that she shall have the 
full use and control over the estate during 
her natural life, or as long as she remains 
his widow, and that she is not empowered 
thereby to sell the same absolutely. She 
was to use and live therefrom as her 
necessities may require," but no power of 
disposal was directly vested in her. This 
might enable her to consume the personal 
property, but not to sell and convey the 
real estate. On the contrary, by the 
fourth clause he said, When my beloved 
wife dies, my will is, whatever may then 
remain of my estate, real, personal or 
mixed, I desire that the said remaining 
portion, if any, be given to my beloved 
daughter Mary, wife of J. W. Hirlinger, 
for her individual use, benefit and behoof, 
granting to her full power to keep, have 
and to hold or dispose of the same at her 
individual pleasure." He nowhere gives 
his wife an estate in fee, except at best by 
implication, and this is, in our judgment, 
more than controlled by his express stipu- 
lations that her estate shall be for life or 
during widowhood. 

It was said by Mr. Justice Mitchell, in 
Redding V9. Rice, 171 Pa., 801, that 

precedents are of little value in the con- 
struction of wills, because when used under 
different circumstances and with different 
context, the same words may express dif* 



ferent intentions." There are, neverthe- 
less, set forth in the reported cases certab, 
rules of interpretation, and, when the 
meaning of the words of a will is doabtfd, 
it is not improper to refer to decisions, 
containing similar expressions, already 
passed upon by the courts. 

In Woelpper's Appeal, 126 Pa., 564, 
the Court said : With the desire to re« 
duce to a minimum the perplexity and imJ 
certainty inseparable from the subject, court! 
have established certain more or less 
ficial and arbitrary canons of constnictioQf 
by which certain forms of expression arg 
presumed to have certain meaningg, anj| 
m doubtful cases, these preiumptioDS are 
held to be decisive ; but aJI of these caooni 
are subservient to the great rule as to in- 
tent, and are made to aid, not to override, 
it." In the construction of wills, the great 
general and controlling rule is, that the 
intent of the testator shall prevul, bj 
which is meant his actual personal, indi- 
vidual intent, not a mere presumptive con- 
ventional intent inferred from the use of a 
set phrase* or a familiar form of words. 
Tyson's Estate, 191 Pa., 218. All mere 
technical rules of construction must ^ve 
way to the plainly expressed intention of 
a testator. Reek's Appeal, 78 Pa., 4S2; 
Campbell's Estate, 202 Pa., 459. In 
doubtful cases, the courts favor that con- 
struction which, consistently with the 
words of the instrument, will give an ab 
solute, rather than a defeasible, estate ; i 
vested, rather than a contingent, one ; aD( 
which will result in a disposition in con 
formity to the general rules of inheritance 
rather than one which will disinherit ai 
heir at law. Thran vt. Herzog, 12 Sup. 
551. In Kreb's Estate, 184 Pa., 222, i 
is held that, if a testator in one part o 
his will gives to a person an estate of in 
heritance. in land, or an absolute interes 
in personalty, and in subsequent passage 
unequivocally shows that he means the de 
visee or legatee to take a lesser interes 
only, the prior gift is restricted accord 
ingly." The intent, however, to cut i 
down by the subsequent passage must ap 
pear unequivocally. Watson V9, Smid 
210 Pa., 190. 

In Trout V9. Bominger, 198 Pa., 91 
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the testator gave all his estate, real and 
personal, to his wife, to have and to hold 
the same to her own use, benefit and be- 
hoof forerer, the same to be and remain 
forjost and necessary support during the 
Datoral life of her, my said beloTed wife, 
and, io case any of the above bequeathed 
property should remain at the date of my 
said wife's death, I order and direct that 
the same be divided between my children, 
share and share alike, or, if any of them 
be dead, then unto their legal representa- 
tires, in a legal manner." After the death 
of the testator, the widow sold the real 
estate. The children claimed she had no 
title in fee simple, and that the price was 
inadequate. The purchaser paid the chil- 
dren an additional sum, and received from 
them quitclaim deeds. The widow invested 
the money which she received in other real 
estate, and thereafter died. It was held 
that the children were entitled to the real 
estate so purchased by the widow. In 
Dickinson's Estate, 209 Pa., 59, where a 
life devised and bequeathed the whole 
residue of her estate to her husband 
absolutely, and followed the . absolute 
gift with these words : " Should my 

• husband not expend the whole of my 

j estate, then it is my desire, at his death, 
to give so much of it as remains to my 
sister and my two brothers," it was decided 
thtt the administratrix of the wife, after 
the death of the husband, was entitled to 

[ the estate not consumed by the husband, 
and that it was immaterial that two judg- 
Dtents which were part of the wife's estate 
had been assigned and transferred by the 
hosband, as his wife's executor, to himself 
individually. Judge Solly, of Montgomery 

I County, in an opinion which was affirmed 
by the Supreme Court in a per cur., held 
that a devise of an estate with power to con- 
vert and consume, but with a gift over of an 
QDcoDsumed part, on the death of the first 
taker, carried with it only the power of 
actual consumption in good faith: that a 
nere nominal conversion, such as marking a 
jodgment to his own use by the first taker, 
wodd not prevent the gift over from tak- 
ing effect; and, also, that words, like 
" wish," ** desire," and so forth, are prima 
facie precatory only, but, where used to 



express the will or intention of the testa- 
tor, they are mandatory. In Martin v$. 
Heckman, 25 Sup., 451, a testator, after 
bequeathing certain specific chattels to his 
wife, directed: " Also, I bequeath to my 
wife the whole of my estate, both real and 
mixed ; after her death, the same, or 
whatever remains thereof, to be equally 
divided amongst my children, or their 
legal heirs, share and share alike." It 
was decided that the widow took a life 
estate only in the lands of her husband, 
and could not convey a marketable title in 
fee simple. The Court also considered a 
question raised in this case, as to the 
effect of the words or whatever remains 
thereof," and says that these are properly 
applicable to the personal estate, and do 
not affect the devise of the real estate so 
as to enlarge it to a fee. It will be ob- 
served that there is a blending of the real 
and personal estate, in like manner in the 
case now under consideration as in the 
case just quoted from. See, also, TJrich 
v$. Merkel, 81 Pa., 382. And in Long 
v$. Hill, 29 Sup., 606, it was held that 
where the estate devised to the wife was 

to be held by her for her own use and 
benefit, so long as she shall remain my 
widow," that this unequivocally fixes tho 
measure of the devise. It creates an 
estate for life, defeasible on the remarriage 
of the devisee." See, also. Long V9, 
Paul, 127 Pa., 456; Reynolds's Estate, 
175 Pa., 257. 

Whatever may be thought by others, we 
have concluded that the plaintiff has not 
an estate in fee, and we, therefore, in ac- 
cordance with the terms of the case stated, 
enter judgment in favor of the defendant, 
for the sum of one hundred dollars, with 
interest from March 7, 1906. 

Judgment for defendant. 
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The Oestoi's Bight Against a Transferee 
From the Trustee. 



Until the latter part of the fifteenth cen- 
tury it was the law that if the feoffee to 
uses enfeoffed another, the cestui que use 
had no remedj against the new feoffee ; 
note, Fitz. Ab. Subp. pi. 19, cited in Ames 
Cas. on Trusts, 2d ed., 282. So to if the 
feoffee died, the heir was seized to his own 
use : Anon., Kerlw. 46 b. pi. 7, cited in 
Ames Gas. on Trusts, 2d ed., 282, n. 2. 
The cestuVs interest in the property was 
merely the personal right to call upon the 
trustee to convey the re9\ Watts vs. Tur- 
ner, 1 Russ. & M. 634. If the trustee 
conveyed away the property or died, in 
which case he could no longer perform the 
obligation, the cestuVs right was destroyed. 
While the courts of equity subsequently 
gave the cestui greater protection, the 
nature of his right was not changed. They 
did not make his right attach to the pro- 
perty, for that would make it a right in 
rem and equity acted only in personam ; 
but, on equitable principles, they did 
create new rights, in regard to this pro- 
perty as against subsequent holders. These 
rights are not based upon any artificial 
doctrine of notice. It is commonly said 
that knowledge of facts sufficient to excite 
an inquiry, which would lead to a discovery 
of certain equitable interests, charges the 
person with notice of these interests ; Sim- 
mons, etc., Co. vs. Doran, 142 U. S. 417; 
and again that gross inadequacy of consi- 
deration, since it should put a purchaser 
upon inquiry, is sufficient to charge such 
purchaser with constructive notice ; Hume 
vs. Ware, 87 Tex. 380. Yet in both these 
cases the purchaser seems really liable be- 
cause by not exercising due care he has en- 
abled the trustee to destroy the original right 
which the cestui had against him. So too 
it is said that the volunteer has constructive; 
notice See Lewin on Trusts, 9th ed., 976, 
977. The just decision in a New York 
case makes such a position untenable; 6id- 
dings vs, Eastman, etc., 5 Paige (N. Y.) 



561. A trustee died leaving the trost 
property to five persons in equal parts. 
One of these devisees bought the shares of 
the others, and the court held that he 
might keep the shares he had bought bat 
must return the part inherited. It would 
be absurd to hold that the defendant had 
notice that the estate was held in tmst 
when he inherited the one-fifth, but that 
he had no notice when he bought the other 
four-fifths. The true explanation is that 
equity will enforce the rights of the cestui 
against any person who has obtained the 
trust property wrongfully or without exer- 
cising due* care, or who unjustly retains it. 

If the position here maintained is sound 
it follows that a volunteer receiving the 
property with the consent of the cestui 
holds free from the trust ; for the volun- 
teer's conscience cannot be charged, since 
he is not enriching himself unjustly at that 
cestuVs expense. The dictum in a recent 
Massachusetts case was to this effect. 
Matthews vs. Thompson «e.ai., 71 N. E. 
Rep. 93 (Mass). The court further added 
that this was not an assignment or sur- 
render of an interest in land within the 
Rev. Law c. 127, Sec. 8, providing that 
no estate or interest in land shall be as- 
signed, granted, or surrendered unless by 
an instrument in writing signed by the 
grantor. This statement also seems cor- 
rect. Previous to the transfer, the bene- 
ficial interest in the property was in the 
cestui. Subsequent thereto, the transferee 
had the beneficial interest as well as the 
legal title. It was urged that the cestui 
must be taken to have transferred this in- 
terest. But the cestuVs interest, which 
was merely a personal right to call for a 
conveyance from the trustee, was destroyed 
when the trustee conveyed the legal title 
to the transferee, and since, as we have 
seen, equity would create for him no new 
right, there was nothing left for him to 
convey. — Harvard Law Review. 
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FoL. XXIIL] MONDAY, JULY 2, 1906. [No. 34. 




To take Action on the Death of 
0HA8. B. KLINE, ESQ. 

Chas. R. Kline was born in Lancaster, 
Pa., October 81, 1856. 

He was the son of the late Edmund M. 
Kline, one of the Proprietors of the 
Laneaiter Examiner. 

His education was received at Yeates' 
Institute, Franklin and Marshall Academy, 
Kasareth Hall and Lafayette College. He 
read law with his uncle the late Geo. M. 
Kline, Esq., and was admitted to the Lan- 
caster Bar in 1878. 

Mr. Kline was Solicitor of the City of 
Lancaster in 1900-01, and at the time of 
his death he was a member of Common 
Cooncil. 

He died at the General Hospital, Lan- 
caster, Pa., Wednesday, June 27, 1906, 
from peritonitis. 



A meeting of the Lancaster Bar was 
held in Court Room No. 1, at 11 o'clock 
a. m., on Friday, June 29, 1906, to take 
laitable action on the death of Charles R. 
Kline, Esq. 

Hon. A. B. Hassler was made chairman 
of the meeting and H. B. Lutz, Esq., sec- 
retary. 

In taking the chair Judge Hassler said 
that the association had been called to- 
gether three times in the last two weeks to 
mourn the death of members. The speaker 
said that he had been intimately acquainted 
with Charles R. Kline for many years and 
had always found him a faithful, conscien- 
^us attorney, true to his clients and 
fellow lawyers. He performed well all of 
the duties allotted to him, and always had 
a kind word and smile for every one with 
vboffl he came in contact. The deceased 
had been a member of the bar for twenty- 
eight years, and those who were associated 
with him most best knew his good qualities. 



Upon motion of B. C. Atlee, Esq., the 
chair appointed the following committee to 
draw up suitable resolutions on the death 
of Mr. Kline: B. C. Atlee, Chas. W. 
Eaby, John W. Appel, C. Herbert 
Obreiter and T. B. Holahan, Esqs. The 
committee reported the following, which 
were unanimously adopted: 

Charles R. Kline, as a lawyer, had 
the confidence of the Court, the regard of 
his clients, and the good wishes of his 
fellow-members of the bar. 

As a man of singularly unaffected and 
straightforward life, he had the affection 
and respect of all who knew him. 

In the community he was known as a 
faithful doer of his duty in every station 
of life. 

With him no man had ever cause to 
quarrel, and his genial, kind and gentle 
friendliness toward all men, will ever re- 
main an inspiring memory to those who 
knew him, who feel grateful that it was 
given to them to have had a part in such 
an honorable life." 

In the absence of the Committee, G-eorge 
A. Lane^ E%q.^ said : 

Mr. Chairman and Gentlbmbn : 

It is difficult when death has severed the 
friendship of years to adequately express 
our feelings in words, which at best are but 
poor and uncertain exponents of the 
thoughts and feelings we would wish to 
express ; yet I feel that I must pay a 
tribute, poor though it be, to the memory 
of one 01 the best and truest friends I ever 
had. I have known Mr. Klibe since 1876, 
when I came to Lancaster to study law. 
He was also a student at that time, and we 
soon became warm personal friends, and 
the friendship then formed was never 
broken. We were both admitted to the 
Bar in 1878. 

Mr. Kline was a good, careful and con- 
scientious lawyer, one whom clients es- 
teemed and trusted. He was not nor did 
he care to be a brilliant advocate and 
swayer of juries, but he was pre-eminently 
an honest, careful, studious one, whose 
constant effort was to do his duty to his 
client, as well as in the offices of the city, 
which he filled so acceptably. What he 
did was done well and conscientiously. I 



Digitized by 



266 



LANOASTER LAW BBVIBW. 



always found him the same — a perfect gen- 
tleman, a true friend ; one who stood by 
when clouds gathered and darkness fell 
and storms came, as well as when the sun 
shone brightly. 

He was faithful to the Court, honest and 
true to his clients, and the very soul of 
honor in his relations with his fellow-mem- 
bers of the Bar. No one ever doubted his 
word. He scorned to do a mean or ignoble 
thing; he was far above that in word and 
deed. Always quiet and unassuming, he 
yet was a power for good, for he was with- 
out the slightest pretext of sham. 

I was greatly shocked when I learned of 
his serious illness, but reports came later 
that he w^s doing well, and thus hopes 
were raised, only to be rudely dashed to 
the earth by news that bis illness was fatal. 
He has passed from among us ; we shall 
see his face and hear his cheerful saluta- 
tions no more. It is sad that he should be 
taken away in the prime of life ; from his 
dear ones at home, from his friends, and 
from this community, of which he was an 
honored and respected member. But it 
was done for some wise purpose by One 
who knoweth best anddoeth all things well. 
His ways are not our ways, nor his 
thoughts our thoughts. This life at best is 
very short, and we know not who will be 
the next to obey the summons. But we 
are not without comfort in this sorrow, for 
of Mr. Kline, the kind friend and Christian 
gentleman, we are fully justified in believ- 
ing that he has passed from this world of 
sin and sorrow and care to a brighter, a 
better and a happier abode. 

Chas. W. Eahy Esq., said: 

Mr. Chairman and Gentleman of the 
Bar: 

The dreaded sickle of death has again 
out into our ranks and mowed down, in the 
prime of life, one of our lovliest flowers. 
The ravages of mortal disease have been 
a victor; the victim, one apparently best 
able to resist its onslaughts. Yet he was 
vanquished. When death relentlessly 
strikes down and reduces to dust, such as 
he, we may with propriety ask, where will 
it next cast its javelin? Death even when 
expected, causes pain; but when un- 
expected, such as this, men with nerves of 



adamant are compelled to quail and quiver. 

He was my friend, gentle and kind to 
me. I appreciated his friendship, and 
sincerely mourn his memory. His friend- 
ship was my gain; his departure, my loss. 
Living, I honored him; dead, I mourn him. 

In his profession he was the very soul of 
honor, rlo man had a higher conception of 
the ethics of our profession. His standard of 
ethics was not a mere sham to deceive the 
gullible public; but was a pinnacle which be 
strived to attain in his intercourse with his 
brethren. It can be said of him what can- 
not be said of all, he practiced his ethics. 
No man ever had cause to complain that 
Charles R. Kline took undue advantage of 
him in any transaction. While not giren 
to making quarter session speeches, or 
tickling the gallery-gods to win their foul 
applause; while neither grasping for client- 
age, or soliciting patronage, he was learned 
in the law, a wise counselor, and the 
possessor of an unerring judgment. 

Politically, no man dared to impugn his 
integrity or attempt to mar his reputation. 
In the various campaigns in which he was 
engaged, he emerged therefrom, not only 
always victorious, but always unscathed 
untarnished and not reproached. His word, 
politically or professionally, was his bond, 
and no one dared to question either. 
Socially, his life was ruled and regulated 
as were the pages of his ledger. Without 
ostentation, without aggression or without 
duplicity, his friends were many; and 
those who knew him best, loved him best. 
After seven years of very intimate rela- 
tionship with him, I never knew him t^ 
give vent to his temper, or utter a harsb 
word about any one. In his daily inter- 
course with men, he set an example, whicb 
we, with advantage to ourselves, mighl 
emulate. His virtues were many; his 
faults few. In searching my memory, 1 
recall no one to whom, with greater pro- 
priety, can the words of Shakespeare be 
applied: 

His life was gentie 
And the elements so mixed in him 
That nature might stand up and say to aU the 

world, 
This was a man." 

B. C. Atleej Esq.j addressed the meet- 
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ing, referring especially to the kindness of 
the deceased. Mr. Atlee read the follow- 
ing telegram from Bedford Springs, Pa., 
where the State Bar Association was in 
session : Learn with sorrow Kline's 
death, and regret cannot be at Bar meet- 
ing.*' This was signed by Hon. Eugene 
G. Smith, W. U. Hensel, G. Ross Eshle- 
man, H. Frank Eshleman, C. F. Hager, 
and W. C. Rehm, Esqs. 

S. V. Hostermanj Esq.j in a few words 
referred to the beaatiful simplicity of Mr. 
Kline's life, and his honesty and integrity 
as a lawyer. 

On motion the Bar adjourned to meet 
Saturday, June 80, 1906, at 2 p. m., in 
the Library Room of the Court House, 
and from thence attend the funeral in a 
body. 



Q. S. OP LANCASTER COUNTY. 
Oommonwealtli vs. H. B. Oochran (No. 5). 

Criminal libel against corporations — 
New trial — Motion to quash — Practice 
— Privilege — Malice — Presumption — 
Evidence. ' 

A oorporatioo oan not be the subject 'of a 
oriminal libel in Pennsylvania. 

Where a motion for a new trial is based upon 
facts which would be ^ood on a motion in 
arrest of judgment it will be treated as such. 

In proving the truth of an alleged libel, the 
proof must go to the exact charge contained 
in it. 

A privileged communication is one made 
opon a proper occasion, from a proper motive, 
in a proper manner and based upon reasonable 
or probable cause. 

In such case there is no prima facte presump- 
tion of malice from publication. There must 
be some evidence beyond the mere fact of pub- 
lication, but there is no requirement as to what 
the form of the evidence may be. It may be 
intrinsic from the style and tone of the article. 
Expressions which exceed the limits of priv- 
il^e, are evidence of malice for the jurv. 

In snch case malice may be shown by proof 
of oth««r articles reflecting on the defendant 
pablished in other editions of the same paper 
by the defendant. 

November Sessions, 1904. No. 62. 
Indictment No. 77 of September Ses- 
sions, 1905, for libel. 
Rule for a new trial. 
W. U. Hensel^ for motion. 



John S. Moloney Ormond Bambo and 
J. W. Brown^ District Attorney, contra. 

May 26, 1906. Opinion by Hasslbr, J. 

The defendant was tried and convicted 
in this Court on an indictment containing 
two counts, each charging him with having 
published, in the Lancaster Daily Exam- 
iner, a malicious and defamatory libel 
against the Pennsylvania Maignen Filtra- 
tion Company. The article contained in 
the first count is as follows: 

" Balancing the Books. 
Maignen Filter for five years, $455,000 
Jewel Filter for five years, . 175,000 

Loot from the City, .... $280,000 

Maignen Filter for thirty-five 

years, . . $1,934,626 

Jewel Filter for thirty-five 

years, 475,000 



Loot from the City, .... $1,459,626 

Is IT HONBST?" 

The following is the article contained in 
the second count. In spite of the fact 
that the Maignen scheme is a more costly 
rottenness than the Deery job; in spite of 
the fact it has no existence any place, and 
is therefore an experiment for graft rather 
than for the public wellfare; notwithstand- 
ing the whole filtration system of Phila- 
delphia is a failure and full of corruption, 
that what attachment Maignen put to it 
through political influence is worse than a 
monumental piece of folly, it being a 
breeding 'place for germs In slimy sponges, 
that those who visited the Philadelphia fraud 
have come away disgusted; in spite of our 
ability to buy our own plant $200,000 
cheaper than a big one like that in front of 
City Hall, which Maignen in his speech 
before the Western Society of Engineers 
pointed to as an evidence of his best work, 
etc." 

We have carefully examined each of the 
thirty-seven reasons filed for a new trial, 
only a few of which however were insisted 
on at the argument of this rule, and we are 
not convinced that any error was committed 
on the trial either in the admission or ex- 
clusion of testimony ; in our answers to 
defendant's points, all but one of which 
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were affirmed, nor in oar charge to the 
jury, with the exception of that portion of 
it which says that a corporation can be the 
subject of a criminal libel in Pennsylvania. 

Among the reasons are two (86 and 87) 
which complain that we erred in excluding 
the testimony of L. H. James and James 
Bannister. Attached to these two reasons 
are affidavits setting forth what these wit- 
nesses would have testified to. This is a 
most unusual practice, and for any purpose 
connected with a proper disposition of the 
case, quite unnecessary, for we are bound 
to assume that the testimony would have 
corresponded with the offer as it appears 
on the record. The testimony was not 
relevant as it would not have proven or 
tended to prove the truth of any allegation 
in the articles complained of. The allega- 
tion was made in regard to the attachment 
put to the Philadelphia filtration system 
and not as to small filters placed in City 
Hall. In proving the truth of the alleged 
libel the proof must go to the exact charge 
contained in it. Burford vs. Wible, 32 
Pa., 95. Mitchell V9. Hendrix, 3 York, 5. 
Shelly V8. Dampman, 1 Sup. 115. Newell 
on Slander and Libel, page 796. 

In our charge to the jury we instructed 
them that the articles complained of were 
published about a matter which was proper 
for public information. If therefore they 
were published in a proper manner and 
upon probable cause they were privileged 
communications, and there would be no 
prima facia presumption of malice from 
the publication. It has been said that a 
privileged communication is one made upon 
a proper occasion from a proper motive in 
a proper manner and based upon reason- 
able or probable cause. See Briggs vs. 
Garrett, 111 Pa., 404, Commonwealth v$. 
Swallow, 8 Sup. Ct., 589, and Common- 
wealth V8. Little, 12 Sup. Ct., 636. In 
Commonwealth v$. Scouton, 20 Sup. Ct., 
522, Judge Bice says, " Privilege may be 
lost by the manner of publication ; the 
evidence of malice may be intrinsic from 
the style and tone of the article. All 
contracts made by and between the public 
and any party or corporation are at all 
times proper subjects for inquiry by the 
citizens and for the information of the pub- 



lic, but even though an investigation may 
reveal conduct that justly deserved censure, 
a publication on the subject is not to be 
made the vehicle for unfounded charges or 
malicious detraction. The truth is not to 
be distorted in order to furnish a basis for 
denunciation or invective." In Conroy 
V9. Pittsburg Times, 189 Pa., 838, Judge 
Mitchell says, A privileged communica- 
tion is defined as one made upon a proper 
occasion, from a proper motive, and based 
upon reasonable or probable cause. Per- 
haps there ought also to be added, that it 
should be made in a proper manner, for if 
the manner be improper the privilege is 
lost. * * * In such case it is common to 
say that the plaintiff must prove express 
malice. I apprehend, however, that the 
more accurate statement of the law is, 
that in such cases there is no prima facia 
presumption of malice from publicatioD. 
There must be some evidence beyond the 
mere fact of publication, but there is no 
requirement as to what the form of the 
evidence shall be. It may be intrinsic, 
from the style and tone of the article. If 
the communication contains expressions 
which exceed the limits of privilege, such 
expressions are evidence of malice, and the 
case shall be given to the jury." 

According to these authorities the words 
" Is it Honest" and ** Loot from the City" 
are evidence of malice in the article com- 
plained of in the first count of the indict- 
ment in this case. The expressions In 
spite of the fact that the Maignen scheme 
is a more costly rottenness " " and is there- 
fore an experiment for graft," " that what 
attachment Maignen put to it through polit- 
ical influence is worse than a monumental 
piece of folly," are evidence of malice in 
the article complained of in the second 
count of the indictment. Malice was also 
shown by proof of other articles, reflecting 
on the Pennsylvania Maignen Filtration 
Company, published in other editions of 
the same paper by the defendant. 

If there was no probable cause for belief 
in the truth of the articles published, malice 
is presumed even though it was concerning 
a matter which was proper for public infor- 
mation and investigation and was made in 
a proper manner. Some testimony was 
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presented showing whj the writer of the 
articles was led to believe that some of the 
allegations contained in them were true, 
bat this testimony comes far short, in our 
opinion, of being such as wonld justify a 
prudent man in believing many of the 
statements contained therein. The writer 
of the articles testified that he had obtained 
the figures showing the cost of the Maignen 
proposition from a report of a committee 
of the Board of Trade. He made no effort 
to ascertain their correctness from any one 
connected with the Pennsylvania Maignen 
Filtration Company, but he did make 
such effort to obtain information as to 
the cost of the Jewel proposition from 
persons connected with that company. 
He compared a rental proposition of the 
Maignen Company with a purchase pro- 
position of the Jewel Company, without 
stating that such comparison was being 
made, and, at the same time, had a rental 
proposition of the Jewel Company in his 
pocket, which showed the annual cost of 
that proposition to be greatly in excess of 
the amounts published in the article. He 
made the rental cost of the Maignen pro- 
position on the basis of nine million gal- 
lons per day, wbich greatly increased it, 
and says that at the time he knew that the 
consumption of water in Lancaster City 
was but six million gallons per day. He 
showed no disposition to ascertain or pub- 
lish the cost of the two propositions fairly 
or correctly, and other testimony shows 
that the figures used by him are far from 
correct. No attempt was made to prove 
that he had any reason to believe that the 
difference in the cost of the two proposi- 
tions was loot from the city or that the 
proposition was not honest. Testimony 
was produced showing upon what he based 
his belief that sponges when used in filtra- 
tion were a breeding-place for germs, but 
no attempt was made to prove that he had 
any reason to believe that the Maignen 
proposition was ^^A more costly rotten- 
ness,^ or " An experiment for graft rather 
than for the public welfare," or that it 
^< was a monumental piece of folly." All 
the testimony was for the jury, and on the 
facts as presented we think the verdict was 
clearly justified. 



The jury, however, only found the 
defendant guilty of the charges contained 
in the indictment, and, if under the laws 
of Pennsylvania, a corporation cannot be 
made the subject of a criminal libel, the 
defendant has not been convicted of an 
offense against those laws. Whether a 
corporation can be the subject of a criminal 
libel in Pennsylvania is an unsettled ques- 
tion, but a careful examination of the 
authorities on the subject inclines us to the 
view that it cannot be. 

Formerly it was much doubted whether 
a corporation could be the subject of a 
libel in a civil action for damages, but this 
question is now well settled, as is also the 
one of a corporation's liability for com- 
mitting criminal libel. The only case on 
the question involved here, to which our 
attention has been directed by counsel, 
and which controlled us on the trial of this 
case, is that of Commonwealth vs. Snyder, 
1 Lang. Law Rbv., 20, which reports the 
charge of Judge Livingston to the jury in 
a case where a defendant was indicted for 
criminally libelling a corporation. He 
said, Anything printed, distributed, and 
published, which reflects upon the character 
of a corporation detrimental to its reputa- 
tion, as that it is insolvent, will not pay its 
debts, has protested claims, etc., which it 
cannot or will not pay, or that it is in any 
way dishonest in its transactions with the 
public, would be libellous if maliciously or 
negligently made." No authorities are 
given by the learned judge for these 
views, but from the authorities reported to 
have been cited at the trial by counsel for 
the commonwealth, they seem to be based 
on civil cases, where corporations were 
allowed to recover damages for libels upon 
them, and also on the text of Wharton and 
Bishops Criminal Law, which I find is not 
sustained by the authorities cited in the 
foot notes, and to which I shall refer later. 
No application was made to arrest judg- 
ment or for a new trial in that case, so 
that no opportunity was given to more 
carefully examine the question, or I am 
satisfied that the views expressed by the 
learned judge in charging the jury would 
not have been adhered to. 

Criminal libel in Pennsylvania is defined 
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by the Act of 81 March, 1860, Section 
24, P. L., 890, as follows : " If any per- 
son shall write, print, publish or exhibit 
any malicious or defamatory libel tending 
to blacken the memory of one who is dead, 
or the reputation of one who is alive, and 
thereby exposing him to public hatred, 
contempt or ridicule, such person shall be 
guilty of a misdemeanor." This merely 
puts the common law definition of malicious 
and defamatory libel in statutory form. 
Report on the Penal Code, 16. 

Under the common law, Wharton in his 
second volume on Criminal Law, Section 
1602 (9th edition) says, "Whether a 
business corporation can be the subject of 
an indictable libel has been much doubted; 
but it is not questioned that libels on 
municipal corporations are indictable as 
seditious, and, following a parallel line of 
reasoning, when public credit is imperiled, 
and private interests assailed, by libels on 
a bank or other trading corporations, then 
the remedy by indictment is reserved." 
In 2 Bishop's Criminal Law, Section 984, 
paragraph 2 (8th edition), it is said that 
a corporation may be the subject of a libel. 
In 18 Amer. and Eng. Enc. of Law, 1121, 
it is said that a ** publication of defamatory 
matter concerning a corporation may form 
the basis of a prosecution for libel." 

The cases given in the foot notes of 
these text books, as authority for the prin- 
ciple stated, do not bear it out, nor, after 
the most diligent search, have I been able 
to find any authorities that do. 

In Rex V8. Williams, 5 Same & Aid, 
595, the party libeled were the clergy of 
the Diocese of Durham. The indictment 
was sustained as being a libel on the in- 
dividual clergymen of that Diocese. In 
Rex V8. Osborne, 2 Barnard, 138-160, the 
libel was against a nunnery. A conviction 
was sustained for criminal libel as being 
against the individual inmates. In Rex 
v*. Gathercole, 2 Lewin, C. C, 237, the 
libel was against the Jews generally, and 
also that certain ones had murdered a Jew- 
ish woman. A conviction of libeling those 
individuals to whom it was shown to refer 
was sustained. In Rex v«. Hector Camp- 
bell, cited in Holt on Libel, 249, a convic- 
tion was sustained where the party libeled 



was a college of physicians, on the ground 
that it was the individuals who were libeled. 
In Palmer vs. Concord, 48 N. H., 211, it 
is decided that it is a criminal libel under 
the common law to libel a company of 
soldiers, for the reason it is against the in- 
dividual members of the company. 

All these cases are under the common 
law, and in all of them convictions of crim- 
inal -libel were sustained for the reason 
that the defendants were indicted for libel- 
ing the individuals comprising the body 
libeled and not the body as a separate or- 
ganization. 

The Missouri cases of State V9. Bogher, 
8 Missouri Appeals, 442, and Brennan vt. 
Tracy, 2 Missouri Appeals, 640, cited in 
one of the above text books, decide that a 
corporation may be the subject of a crim- 
inal libel. The reasons set forth in the 
former of these cases for this position are 
very strong, and, in conclusion, the Court 
says, It would be against the reason of 
the law if under the guise of attacking a 
mere legal entity the libeller should be 
allowed to do a wrong to many which he 
could not separately pepetrate in reference 
to the individual." These cases were 
decided before the adoption of the code of 
1879, which, I am informed bv Judge 
Bland of the Court of Appeals of Missouri, 
contains the first statutory enactment in 
that state on the subject of criminal libel. 
Missouri, however, is part of the territory of 
Louisiana, and in it, in the absence of 
statute, the civil and not the common law 
prevails. In 1 Kent's Commentaries, 638, 
Note, it is said, that the Act of 1828 re- 
pealed the Spanish, French and Roman 
laws in force in this territory. But, in 
Reynolds v*. Swayne, 18 La. Reports, 
193, it is held, that this repeal is only to 
be applied to the written or statute law, 
and is not intended to abrogate the prin- 
ciples of law, which had been established 
or settled by the decisions of the Courts. 
In 2 Wharton, Section 1602, it is said, 
that " The Roman law gives for this (that 
a corporation can be the subject of criminal 
libel) the additional reason, that by such 
attacks the honor of the individual cor- 
porators is as much imperiled as would be 
the case were they personally picked out 
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for calumny." These Missouri cases are 
under the civil or Roman law and cannot 
be taken as authority for a case arising 
under the common law, which regards the 
corporation as having an entity of its own, 
separate and apart from that of the indi- 
vidual corporators, whereas the civil, or 
Roman, law, does not so regard it. The 
charge in both counts of this indictment is 
of libeling the Pennsvlvania Maignen Fil- 
tration Company, ana not the individuals 
who compose it. 

The New York cas0 of Paddock vs. 
Carroll, 62 N. T. Supp., 790, sustains a 
conviction for criminally libeling a corpo- 
ration. The provision of the code of that 
State on criminal libel, however, I find, 
makes any defamatory or malicious publi- 
cation which has a tendency to injure 
any person, corporation or association of 
persons in his or their business or occupa- 
tion " a criminal libel. 

Not being able to find any authority to 
justify us in holding that a corporation can 
be the subject of criminal libel under the 
common law, let us see if the statute defin- 
iDg the ofiense in Pennsylvania is broad 
enough to include a corporation. Under 
its terms the libel must tend to blacken 
the memory of one who is dead or the 
reputation of one who is alive." 

The authorities are numerous to the 
effect that where the reason of a statute 
requires it, the word person " is to in- 
clude a corporation. In the New York 
cases of Field Railroad, 29 Barb., 176 ; 
Wright V9. Railroad, 28 Barb., 80 ; La- 
farge vs. Insurance Company, 22 N. Y., 
352, the words " party or person in inter- 
est is living " were held to include a cor- 
poration. The words occurred in that sec- 
tion of the New York Code which provides 
that a party may be a witness in his own 
behalf if " the adverse party or person in 
interest is living." 

In the case of Field vs. The Railroad, 
Welles, J., says, I think the Legislature 
could not have intended to exclude from 
the operation of the section so large a class 
of cases as those where a corporation hap- 
pens to be a party, without so expressing 
it." The section of the code in which the 
words occur relate to civil proceedings, and 



could be liberally construed. The statute 
which we are construing, however, is a 
criminal or penal one, and must be strictly 
construed. On this subject Judge Rice, 
in Commonwealth vs. Gouger, 21 Sup., 
217, says, page 229, '^But where an en- 
actment is plain and sensible, and, accord- 
ing to any meaning, broad or narrow, pop- 
ular or technical, which may be ascribed 
to the words, does not apply to the case in 
hand, it is not permissable for the Courts 
to add or omit words, in order to make 
it so apply, even though it may be 
clear to them that the case is as fully 
within the mischief to be remedied as 
the cases provided for. This would be, 
not to construe, but to amend the law, 
which is within the exclusive province of 
the legislature. * * * Therefore if a case 
is fully within the mischief to be remedied, 
and is even of the same class and within 
the same reason as other cases enumerated, 
still, if not within the words, construction 
will not be permitted to bring it within the 
statute. * * * When a Court has gone to 
the verge of its powers of construction 
there will sometimes remain what is termed 
a casus omissus — a case within the mis- 
chief to be remedied and possibly within 
the general intent of the legislature as dis- 
closed by the act, and yet not provided for 
therein. In such case the legislature 
alone can cure the defect." 

We do not think the words One who 
is alive " used in the Act of 1860, defining 
criminal libel, are broad enough to include 
a corporation. They are plain and sensi- 
ble, and the reason of the act does not re- 
quire them to be so construed. It may be 
true that prohibiting the publication of a 
malicious and defamatory libel against a 
corporation, is as much within the mischief 
to be remedied by the act as prohibiting 
such a publication against individuals, yet, 
as it is not provided for in the act, the 
legislature alone can cure the defect. 

Neither count of the indictment then 
charges the defendant with an offense under 
the Laws of Pennsylvania. The proper 
relief, where a defendant is convicted under 
such circumstances, is an arrest of judg- 
ment and not a new trial. Commonwealth 
vs. Moore, 99 Pa. 570. Wharton's Crim- 



Digitized by 



272 



LANCASTER LAW REVIEW. 



inal Pleading and Practice, Section 759. 
In State vs. Decker, 52 Kansas, 198, 
where the indictment did not charge an 
indictable offense the Supreme Court 
affirmed the action of the lower Court in 
considering the motion for a new trial a 
motion in arrest of judgment where that 
was the relief to which the defendant was 
entitled. In 12 Cyclopedia of Law of 
Proceedure,767, the principle is laid down 
that where a motion for a new trial is based 
upon facts which would be good on a 
motion in arrest of judgment, it will be 
treated as such. In Commonwealth vs. 
Newcomer, 49 Pa. 479, it is said that on a 
motion in arrest of judgment the Court 
should have granted a new trial, as it 
appeared that that was the relief to which 
the defendant was entitled. William vs. 
Le Bar, 2 North. 274, Blackwood v$. 
Finley, 1 Tr. & H. Pr. Section 809, and 
King vs. Brooks, 72 Pa., 868, are authori- 
ties to the effect that the Court will regard 
the substance rather than the form of the 
application for relief, and consider it as 
asking for the relief to which the applicant 
is entitied. 

As we are of the opinion that neither 
count of the indictment in this case charges 
an indictable offense, that the proper relief 
for a defendant convicted under such cir- 
cumstances is an arrest of judgment and 
not a new trial, we discharge the rule for 
a new trial and arrest the judgment. 



The Twelfth Annual Meeting of the Penn- 
sylvania State Bar Association. 

The Twelfth Annual Meeting of the 
Pennsylvania Bar Association, held at 
Bedford Springs June 26th, 27th and 28th, 
was more largely attended than ever and 
entirely satisfactory from both a business 
and social point of view. 

The Association was shown to be in- 
creasing in membership and wealth, being 
now with over a thousand members, the 
largest of the thirty-eight similar organiza- 
tions in this country, and Treasurer Lloyd 
reported $10,000 in the treasury. 

The Committee on Law Reform, the 
main working force of the organization, 
reported for recommendation an act requir- 
ing tendering of fees and mileage before a 



witnesse's attendance could be enforced in 
a civil suit, which act after considerable 
debate was defeated by a close vote, and 
an act forbidding trust companies to be- 
come surety except for executors, etc., 
was adopted. 

The question of repealing the insolvency 
act was committed to the Law Reform 
Committee as were also propositions to 
formulate a code of procedure in partition, 
and to have jury commissioners appointed 
by the Court. 

The Committee on Legal Education re- 
ported that the number of counties whtch 
had adopted the State system of examina- 
tion had increased from thirty-four to 
thirty-nine. 

The report of the Grievance Committee, 
read by Cyrus G. Derr, Esq., was a mar- 
vel of psychological analysis. 

The President's address was an able re- 
view of legislation and a commendation of 
the general reform movement with a sug- 
gestion that the bar might do a little some- 
thing in the same line. 

Secretary Taft delivered the annual ad- 
dress, in which he ably discussed how far 
the legislative branches were responsible 
for the lax enforcement of laws. 

The bright and interesting paper by our 
Mr. Hensel on Thaddeus Stevens as a 
lawyer was by no means an eulogy, al- 
though admitting some commendable traits 
in Stevens besides his never having been 
known to play a tight game. 

Thomas Leaming, Esq., gave a delight- 
fully entertaining exposition of the aston- 
ishing eccentricities of English law practice. 

The paper by Richard L. Ashhurst, 
Esq., was an interesting study of Lord 
Bacon's career from the standpoint of 
Legal Ethics. 

The Attorney-General read an able and 
comprehensive paper on Some Questions 
of Administrative Law," suggested by his 
official experience. 

A paper by Judge Clement B. Penrose 
described the beauties of a journey into 
the unknown desert of Coke upon Litde- 
ton." 

The " Flatters " introduced a new song 
executed with great effectiveness (and fre- 
quency), called " The Poor Old Man." 
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Errata. In the case of Allen vh. Hir- 
linger, reported in No. 33 (page 260), 
the name of "J. W. Hirlinger" was by 
mistake introduced into the opinion in 
place of J. W. Denlinger." The latter 
name should appear instead of the former 
on page 261, 1st col., 4th line of opinion and 
2d col., 8th, 48th and Slst lines, and page 
262, Ist col., 2d and 38th lines. 



C. p. OF LANCASTER COUNTY. 

Groff vs. City Saving Fund and Trust 
Oc, et al. 

Insolvent trust company — Rights of cred- 
itors and stockholders — Set-off — Pre- 
f erred claims — Trust funds — Com- 
mingling of — Costs of management ly 
receiver. 

A stockholder in ao insolvent trust oompauy 
who is also a creditor is entitled to participate 
in the distribution of funds in the htinds of the 
receiver of such trust company ratably with 
other creditors. The question of his liability to 
assessment can not be raised on such distri- 
bution. 

Where an executor deposited with a trust 
company which went on his bond a certificate of 
deposit belonging to his estate on another bank 
as collateral security, and the trust company 
sent it for collection to a third bank, which col- 
lected it and gave the trust company credit for 
the proceeds, mingled them with other moneys 
in the general account of the trust company in 
said bank and paid out the same on the tiUHt 
company's checks, prior to its insolvency, such 
Executor is not entitled to a prefei-ence for the 
amount of such certificate in the distribution of 
funds in the hands of the receiver of such trust 
company. 

Where a trust company is paid a sum of 
money as receiver of an insolvent corporation. 
which it mingles with its general funds, ana 
subsequently itself becomes insolvent, such sum 
is not entitled to a preference on distribution of 
funds in the hands of the receiver of the trust 
company. 

In making a divi^lend on such money de- 
posited with the trust company as receiver, the 
dividend will be awarded in bulk to such custo- 
dian as the court may appoint and not directly 
to the parties interested as previously ascer- 
tained. 
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Where an executor drew his check on a trust 
company for the amount of a distributee's share 
in his estate, obtaining therefor a draft on a 
New York bank which he sent to the distributee, 
but before the draft reached the New York 
bank the trust company had failed and the 
draft was therefore not paid although there was 
a credit in the New York bank due to the trust 
company larger than the amount of the draft, 
such draft is not an equitable assignment and 
not entitled to a preference in the distribution 
of funds in the hands of the receiver of the trust 
company who had collected the balance due it 
by the New York bank. 

Where money received in trust by a trust 
company Is not kept distinct bat is mingled 
with the general funds of the company and 
used in its business, and there is no means of 
tracing or ascertaining its identity in any form 
or species of property, the ceitui que trust can 
not recover it as a preferred claim from the 
trust company's receiver. 

The receiver of a trust company may include 
as part of the expenses of his trust the compen- 
sation paid to a surety company for going on 
the bond of a clerk whose services were neces- 
sary to the receiver. 

Exceptions to moneys paid out by a receiver 
or alleging mismanagement on his part will only 
be considered at final settlement and will be 
dismissed without prejudice when filed at a dis- 
tribution under a first and partial account. 

Depositors subject to check in an insolvent 
trust company or holders of certificates of de- 
posit due prior to its insolvency have a right to 
set ofif their deposits againt their notes, and this 
principle extends to endorsers on notes. 

Holders of certificates of deposit not due at 
the time of the failure of a trust company have 
no right to set ofi" the same ap^ainst their notes, 
but will be allowed a dividend which will be 
credited on their notes. 

Where such certificates of deposit were trans- 
ferred as collateral for notes a dividend only on 
the certificate will be set ofi* against the notes. 

Equity Docket No. 4, pp. 183-197. 
In re trust account of J. H. Rathfon, 
receiver. 

Exceptions to auditors' report. 

n. M. North, W. U. Hensel, F. S. 
Groff, 0. C. Bowers, H. R. Fulton, 
B. F. Davis, J, W. Johnson, D. McMuU 
len, T. B. Holahan, 2>. F. Magee, B. 0. 
At lee and J. R, Kinzer, for exceptions. 

Coyle ^ Keller and John E, MalonCy 
contra. 

The auditors, W. T. Brown, Wm. N. 
Appel and John A, Nauman, reported 
inter alia as follows: 

WALDO CLAIM.— DISCUSSION OP THE LAW. 

Counsel for claimant contends that the 



Digitized by 



274 



LANCASTER LAW REVIEW. 



Rising Sun Bank certificate was placed in 
the hands of The City Saving Fund and 
Trust Company as collateral security to in- 
demnify it by reason of its becoming surety 
on the executor's bond, and was, therefore, 
a trust; that the Trust Company misap- 
propriated the certificate and illegally col- 
lected and embezzled the proceeds: that 
it perpetrated a fraud against the estate of 
Sarah W. Haines, deceased, and, on the 
principle that " fraud vitiates everything 
it touches," and that no man shall profit 
by his own wrong," therefore he is entitled 
to a preference over and to be paid in full 
before the general depositors, certificate 
holders and other creditors of this insol- 
vent Trust Company. 

It is perhaps only fair to claimant to say 
that, strictly speaking, he does not claim 
to be a preferred creditor (p. 198), and 
his counsel positively declared that he was 
not here contending as a creditor. He 
contends that the proceeds of the Rising 
Sun Bank certificate did not belong to the 
Trust Company, never properly came into 
its possession, and that in some way the 
auditors ought to separate it from the funds 
of the Trust Company in the hands of the 
Receiver and pay it over to him. Taking 
counsel for claimant at his word, were we 
on the law side of the Court, he certainly 
would run counter to a fundamental prin- 
ciple of law, expressed in many decisions, 
that he has no standing to be heard in this 
distribution, since he is claiming not through 
or under the receivership, but adversely 
to it. 

Jeflferis' Appeal, 9 Casey, 89. 

Wylie's Appeal, 92 Pa., 196. 

Strickler's Appeal, 10 W. N. C, 535. 

Schroeder's Appeal, 14 W. N. C, 537. 

Bushes Appeal, 65 Pa., 363. 

Williams' Appeal, 101 Pa., 474. 

As also it is true in the case of a distri- 
bution in the Orphans' Court, no one has 
any standing to be heard unless he claims 
either as creditor, legatee or next of kin 
of the decedent. 

High's Estate, 136 Pa., 236. 

McBride's Appeal, 72 Pa., 480. 

Braman's Appeal, 89 Pa., 78. 

Winton's Appeal, 111 Pa., 387. 

Miller's Appeal, 84 Pa., 891. 



In the opinion of the auditors, however, 
this principle has no application, and would 
not defeat this claim if it could be deter- 
mined that otherwise it was entitled to be 
paid in full out of the funds in the Re- 
ceiver's hands. " Equity always considers 
that as done which should have been done," 
and being as we are, in a court of equity, 
if it can be found that claimant is in any 
way entitled to a preference or ought to 
be paid in full, we have no doubt of the 
jurisdiction in equity to order the Receiver 
to pay the money over to him. This we 
think is also true as to the claims made 
before us where it is contended there is an 
equitable assignment. If the Receiver has, 
by mistake or accident, received money 
that belonged to another, and not to the 
Trust Company, the jurisdiction of a Court 
of Equity is wide enough to permit such a 
contention to be made here and the mis- 
take rectified. We find, therefore, as a 
matter of law, that claimant is not debarred 
from making his claim in this forum. 

Let us consider, therefore, if claimant 
is entitled under the law to a preference, 
much that he contends for as to the estab- 
lishment of a trust relation between him 
and the Trust Company is true, and it can- 
not be denied that there was a breach of 
trust on the part of the Trust Company. 
This, however, is true as to every deposi- 
tor and certificate holder. There is the 
same trust relation and the same violation 
and breach. It must be remembered that 
the contest here is not between a creditor 
and the Trust Company. The issue is 
made up between the creditor claiming 
preference and the general creditors. In 
this view of the case the auditors are 
clearly of the opinion that Charles T. 
Waldo, executor, is not entitled to a pref- 
erence, and his claim as such is disallowed 
for the following reasons : 

The governing principle is " that where 
there is a failure to trace trust funds into 
any specific property of the trustee, they 
are not entitled to priority over the claims 
of other creditors, and this is true even 
though the trustee may have continued to 
pay interest on the securities in the form 
in which they originally came into his 
hands." 
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This is decided in Hopkin's Appeal, 7 
Sadler, 143. In this case, as in the one 
in hand, the auditors found as a fact that 
the trust money, being the proceeds of 
converted securities, had passed into cur- 
rency without a trace of identification, and 
had become a part of ,the general fund of 
the bank. In this case Mr. Henderson 
had tortiously converted the Trust Com- 
pany securities and appropriated the pro- 
ceeds to his own use. Here, as in the case 
we are deciding, the Trust Company money 
passed into currency, and, by its circu- 
lation, became engulfed in the commercial 
interests of the community." 

In Thompson's Appeal, 22 Pa., 16, 
Judge Lewis says : " Whenever a trust 
fund has been wrongfully converted into 
another species of property, if ita identity 
can be traced, it will be held, in its new 
form, liable to the rights of the cestui que 
trust. No change of its state and form 
can divest it of such trust. So long as it 
can be identified either as the original 
property of the cestui que trust, or the 
product of it, equity will follow it; and the 
right of reclamation attaches to it until de- 
tached by the superior equity of a bona 
iie purchaser, for a valuable consideration 
without notice. The substitute for the 
original thing follows the nature of the 
thing itself so long as it can be ascertained 
to be such. But the right of pursuing it 
fails when the means of ascertainment fail. 
This is always the case when the subject- 
matter is turned into money and mixed and 
confounded in a general mass of property 
of the same description : Story's Equity, 
see. 1257, 1268, 1259. This mixture has 
taken place in the case under considera- 
tion. It is impossible for a chancellor to 
lay his hand upon a single article of prop- 
erty or on a single dollar of money included 
io (he assignment, and say that any par- 
ticular thing or sum of money is either the 
original property of Seth Matthews' heirs 
or the product of it." 

This opinion is quoted at length because 
it contains exactly the law applicable to 
the case in hand and determines the ques- 
tion adversely to the claimant. Even if 
the Rising Sun Bank certificate of deposit 
had been collected by the Trust Company 



and converted into cash money, which went 
to its general funds, without the knowledge 
or consent of Waldo (which was not the 
fact), it would still be true that claimant's 
right of pursuit over against other creditors 
fails, because his means of ascertainment 
fails. He cannot lay his hands on a single 
dollar in the hands of the Receiver and say 
it is his. When the Maryland certificate 
was collected and the proceeds went to the 
credit of the Trust Company in the Girard 
National Bank, it lost all of its identity 
and became submerged in the gulf of the 
general funds of the bank. 

It is true an earmark " is not indis- 
pensable to enable a real owner to assert 
his right to property, or its product or 
substitute, wherever he may find it. 

Sadler's Appeal, 87 Pa., 154. 

Evidence of substantial identity may be 
attached to the thing itself or it may be 
extraneous. Where trust money is min- 
gled the cestui que trust cannot recover it 
— not because the ownership is changed, 
but because a Court cannot lay hold of the 
property as that of the owner. 

Farmers National Bank vs. King, 57 
Pa., 208. 

Lord Mansfield said, in Miller vs. Race, 
1 Burr., 457 : The true reason is, upon 
account of the currency of it, it cannot be 
recovered after it has passed in currency." 
And Lord Ellenborough, in Taylor vs. 
Plumer, 8 Maule & S., 575, says: "The 
product of or substitute for the original 
thing still follows the nature of the thing 
itself as long as it can be ascertained to be 
such. And the right only ceases when the 
means of ascertainment fail, which is the 
case when the subject is turned into money 
and mixed and confounded in a general 
mass of the same description." 

The law as declared by Lewis, J., in 
Thompson's Appeal, supra^ has never been 
changed, and is the law of Pennsylvania 
to-day. 

" Where money, received by a Trust 
Company as trustee, is not kept distinct 
nor invested in any specific way, but is 
mingled with the general mass of money 
on deposit and used in the general banking 
business, and there is no means of tracing 
or ascertaining its identity in any form or 
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species of property, the ce$tui que trust is 
not entitled to a preference over general 
creditors in a distribution of the assigned 
estate of the Trust Company." 

Cobson Estate, 8 Sup. Ct. Rep., 244. 

Lebanon Trust Co.*s Appeal, 166 Pa., 
622. 

*^To entitle one claiming to be a trust 
creditor to preference in the distribution of 
an assigned estate, he must trace the money 
into some specific property or into some 
particular fund or account of the assignor 
with which the latter has mingled it." 

Freiberg et al. vs. Stoddard, 161 Pa., 
269. 

Peoples Bank's Appeal, 93 Pa., 107. 

Cross' Appeal, 97 Pa., 471. 

Farmers & Mechanics National Bank vt. 
King, 67 Pa., 202. 

From the above it would appear that the 
law is against claimant's contention for a 
preference. His claim, however, is before 
us, represented by certificate of. deposit of 
The City Saving Fund and Trust Com- 
pany, No. 6119, and, as such, is a valid 
claim against the fund in the hands of the 
Receiver. It is, therefore, awarded a 
dividend along with the general creditors. 
It is directed, however, that the Receiver 
shall hold all moneys which are now 
awarded on said certificate of deposit, or 
which may hereafter be awarded in any 
subsequent distribution, until the said 
Waldo, the claimant, shall be discharged 
as executor of Sarah W. Haines, deceased, 
or The City Saving Fund and Trust Com- 
pany is relieved from liability on said exe- 
cutor's bond. 

The preferred claim of Charles F. 
Stauffer, of $100, being the balance of 
moneys left with The City Saving Fund 
and Trust Company, as indemnity for 
going his security on a bond, falls within 
the ruling on the claim of Charles T. 
Waldo, executor, just considered, and is 
determined by the same principles. This 
$100 was mingled with the general funds 
of the Trust Company and its identity 
wholly lost. This claim, as preferred, is 
denied. It is, however, entitled to a divi- 
dend along with the general creditors. * * 



PULTON ANi) BARR CLAIMS. — DI8CUS8I0V 
OF THE LAW. 

An ordinary bill of exchange or draft 
drawn generally and not upon any particu- 
lar fund, whether accepted or not bj the 
drawer, does not operate as an eqai table 
assignment. 

Vol. 3 Pomeroy's Equity Jurisprudence, 
Sec. 1284. 

When an order is drawn on a general or 
particular fund, for a part only, it does not 
amount to an assignment of that part or 
give a lien against the drawee, unless be 
consent to the appropriation by an accept- 
ance of the draft. 

Mandeville vs. Welch, 6 Wheat., 277. 

Jermyn v$. Moffitt, 75 Pa., 899. 

Banks are debtors to their depositors 
for the amount of their deposits, and the 
relation of banker and depositor is that of 
debtor and creditor. The general deposits 
belong to the bank and are paid out of its 
general fund. A draft or check is a re- 
quest of the depositor to pay the whole or 
a portion of such indebtedness to the 
bearer or order of the payee. Until pre- 
sented and accepted it is inchoate and vests 
no title, legal or equitable, in the payee to 
the fund. Before acceptance the drawer 
may withdraw his deposit. The bank ow^ 
no duty to the holder of a check or draft 
until it is presented for payment. 

Merchants National Bank vm. Coates, 28 
Amer. Law Reg. 188. 

Dickinson v«. Coates, 23 Amer. Law 
Reg., 181. 

Attornev General vs. Insurance Co., 71 
N. Y., 330. 

Etna National Bank v9. Fourth National 
Bank, 46 N. Y., 83. 

Under all the authorities your auditors 
fail to see how there can be any preference 
as to this claim. The draft designated no 
particular fund out of which it was to be 
paid, nor did it contain any words import- 
ing a transfer of the whole or any part of 
the balance standing, on January 9, 1905, 
to the credit of The City Saving Fund and 
Trust Company at The Liberty National 
Bank, nor did it even correspond with the 
amount of that balance. 

It is well settled that such a check 
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or draft, without more, is neither a legal 
Dor equitable assignment of appropria- 
tion of a corresponding amount of the 
drawer's funds in the hands of the drawee. 
It gives the payee no right of action 
against the drawee not* any valid claim to 
the funds of the drawer in his hands. If 
before acceptance or payment of the draft, 
the drawer executes a voluntary assign- 
ment for the benefit of creditors, the funds 
in the hands of the drawee pass by assign- 
ment as assets of the insolvent's estate to 
his assignees in trust for creditors." 

First Nat. Bank of Harrisburg Appeal, 
lOW. 'N. C, 87, Op. 42. 
Com. vs. Ins. Co., 162 Pa., 586. 
Crawford on Negotiable Instruments, 
t43, sec. 189. 

If the draft had been for the whole 
UDOont of a specific fund, the case would 
be entirely different and the principle of 
in equitable assignment might apply. 
Here, however, the draft was drawn gen- 
irally on funds deposited in no specific 
tay in The Liberty National Bank. The 
laogoage of the draft indicated no specific 
or particular fund against which it was 
^wn, nor was there any evidence pro- 
loced to show that the funds against which 
the draft was drawn were specified or 
particularized in any way. 

In Bank of Mount Joy vs. Gish's As- 
! lignees, the same principle was involved as 
» involved here, and the Supreme Court 
Mi that there had been no equitable 
ttignment. So, also, in Lloyd vs. Mc- 
Caffrev, 46 Pa,, 410, it was decided that 
to make an order or draft an equitable 
ig&ignment it must designate clearly the 
i^ific fund upon which it is drawn. This 
tome principle is thoroughly discussed in 
*toroey General vs. The Continental Life 
lanrance Co., 71 N. Y., 325, a case in 
any respects similar to the one in hand, 
was held in that case, by Chief Justice 
brch, that where an Insurance Company 
^▼e its check upon a Trust Company, in 
ijment of a loss, the Company having at 
ke time on deposit a sum exceeding the 
Boont of the check, but prior to its pres- 
itation a Receiver of the Insurance Com- 
loj was appointed, who withdrew all the 
^ deposited, that the check, not having 



been .drawn on a particular fund, did not 
operate as an equitable assignment pro 
tanto of the deposit. 

In Chapman vs. White, 6 N. T., 412, a 
case almost exactly like the one under con- 
sideration, it was held that a draft like the 
one in question was but an ordinary claim 
against an insolvent bank, and the holder 
had no right to be paid the full amount of 
the draft from the assets in the hands of 
the Receiver in preference to the general 
creditors. This, we believe, is the law in 
this case. When the City Saving Fund 
and Trust Company went into the hands of 
a Receiver, the rights of all the creditors 
became fixed. All the funds were with- 
drawn from the Liberty National Bank by 
the temporary Receiver, and are here in 
the hands of the Receiver for distribution, 
and we do not see that this claim ought to 
be paid in preference to the claims of other 
creditors. 

The question was raised as to whether 
or not parties claiming a preference out of 
the funds for distribution on the ground of 
an equitable assignment could be awarded 
a dividend, since they claim not under or 
through the receivership, but adversely to 
it. This question, however, is not material 
in this connection, as this claim was also 
presented by counsel for Mr. Barr for a 
dividend (testimony, p. 9). Your auditors 
therefore disallow the claim of Mr. Fulton 
and award to Robert M. Barr a dividend 
on his claim. * * * 

RIGHT OF CERTIFICATE HOLDERS TO SET OFF. 

Several holders of certificates of deposit 
issued by The City Saving Fund and Trust 
Company, who also had given their prom- 
issory notes, which were held by The City 
Saving Fund and Trust Company and had 
not matured at the time the institution 
closed its doors, claim to set off their sev- 
eral certificates of deposit against their 
notes falling due, and to then receive a 
dividend on the balance in their favor, or 
to settle with the Receiver by paying the 
balance due on their notes. Counsel for 
the receiver contended that a dividend 
should be first awarded on the certificate 
of deposit, and the dividend set off against 
the notes to that extent only. 
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The determiDation of this question pre- 
sentSy at the outset, an inquiry into the 
kind of obligation the certificate of deposit 
issued by The City Saving Fund and Trust 
Company was — whether negotiable or non- 
negotiable. The following is the form of 
the certificate of deposit ordinarily issued : 
$100.00. No. 8034. 

The City Saving Fund and Trust Co. 

Lancaster, Pa., August 1, 1904. 

John Doe has deposited with this Com- 
pany One Hundred Dollars payable to the 
order of himself one year after date on 
return of this certificate properly endorsed. 

Interest 4 per cent, if left 12 months. 

Not subject to check. 

D. D. MICHAEL, 
Asst. Treasurer. 

(Capital paid in $150,000). 

We are decidedly of the opinion that 
this form of an obligation is a non negoti- 
able instrument. It may pass by assign- 
ment or be transferred by endorsement, 
but the endorsement carries with it no ob- 
ligation on the part of the endorser to make 
payment to a holder thereof. It is not like 
a promissory note or a check, which are the 
usual mediums of commercial exchange. 
The law of Pennsylvania is well settled, we 
think, on this point, and was settled in the 
early period of our judicial decisions. 

In Patterson v$. Poindexter, 6 W. & S., 
227, it was held : "An instrument in writ- 
ing issued by a bank, signed by the assist- 
ant cashier, *I do hereby certity that C. T. 
has deposited in this bank, payable twelve 
months from 1st May, 1839, with five per 
cent, interest till due, per an. $8,691.68 
for the use of R. P. & Co., and payable 
only on their order upon the return of this 
certificate,' is not a promissory note within 
the statute of Anne, but a certificate of 
deposit on special terms. Such instrument 
is negotiable for the purposes of transfer 
only, but not to make R. P. & Co. liable 
on their endorsement to the holder. It is 
a special agreement to pay the deposit to 
any one who should present the certificate 
and the depositor's order." 

Gibson, C. J., in delivering the opinion, 
says, page 281 : " In the first place noth- 
ing is a promissory note in which the 



promise to pay is merely inferential; or, 
as Mr. Justice Bosanquet expresses it in 
Home V9. Redfcarn (6 Scott, 267), in 
which there is ^ no more than a simple 
acknowledgment of the debt, with such a 
promise to pay as the law will imply.' " 

Continuing further, in the same opinion, 
on page 233, in discussing the clause, 
" payable only on their order upon return 
of this certificate," he says: " Had it been 
contemplated that the ownership of the 
certificate should be transferable only by 
endorsement of the certificate, like that of 
a promissory note, such a condition would 
have been useless, for the endorsement 
would have been inseparable from the cer- 
tificate and could not have been presented 
without it, but not so a check to which the 
provision was intended to apply. It was 
doubtless intended that the ownership of 
the deposit might pass indifferently by 
check or endorsement ; and it was doubtless 
to provide against inconsistent transfer and 
consequent embarrassment of the bank as a 
stakeholder between antagonistic claimants 
that a condition was introduced, which was 
as foreign to the terms of a promissory 
note as would be a condition to pay out of 
a particular fund." 

Again, in the same case, the eminent 
jurist uses this language in reference to 
endorsement on the certificate of deposit 
under discussion : " Attached to commer- 
cial paper, it becomes a commercial con- 
tract operating as a contingent guaranty 
of payment, and a transfer of the title 
where the paper is negotiable ; attached to 
any other chose in action, it becomes an 
equitable assignment of the beneficial in- 
terest without recourse to the assignor. 
* * * For purposes of transfer merely, 
it was payable to order ; for purposes of 
commercial responsibility, it was not nego- 
tiable. It was a special agreement to pay 
the deposit to any one who should present 
the certificate and the depositor's order." 

This rule of law was affirmed in Leba- 
non Bank ve. Mangan, 28 Pa., 452, and 
Justice Lewis states in the opinion that the 
Supreme Court of Pennsylvania had al- 
ready decided three times that a certificate 
of deposit was a non-negotiable instrument, 
referring in his opinion to Patterson V9. 
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Poindexter, supraj Cbarnley V9. Dulles, 8 
W. & S., 861, and Boker vs. Hazard, 6 
W. & S., 228. 

No departure from the rulings above 
cited has ever been made by the highest 
tribunal in this State that we are able to 
find. 

In some text books on commercial law it 
is asserted that certificates of deposit are 
DOW readily transferred from one person to 
another, and, in fact, if not in law, possess 
an active life in the world of commerce. 
On careful search of the foot-note citations 
we fail to find a single Pennsylvania case 
in support of the broad language used by 
the text writers. 

The certificates of deposit issued by The 
City Saving Fund and Trust Company be- 
ing non-negotiable, can they be set off by 
claimants against notes or obligations held 
by the insolvent Trust Company, now in 
the hands of a Receiver appointed to wind 
up its affairs ? 

On January 21, 1905, the Trust Com- 
pany failed to open its doors. The status 
of all parties became fixed at that time 
and when the Receiver was appointed. A 
legal right to set-off in any claimant at 
that time is continued to the moment of 
distribution by your auditors. 

In Savage on Corporations, Vol. 2, p. 
698, it is stated: " The rights of creditors 
of an insolvent corporation become fixed 
when a voluntary assignment is made or 
when a Receiver is appointed, etc." 

Citing Cowans V8. Pa. Plate Glass Co., 
184 Pa., 1. 

" The creditors entitled to participate in 
the distribution are those who were such 
at the time above mentioned; and none of 
them can subsequently acquire any rights 
which will entitle him to larger participa- 
tion in the assets." 

Citing Potter vs. Gilbert, 177 Pa., 169. 

In Rosier, Adm., vs. The Exchange 
Bank, 4 Pa., 82, Rogers, J., says: A 
set-off is allowed in a suit brought by or 
against executors or administrators, and 
the fact that the debt proposed to be setoff 
was not due at the time of the death of the 
testator, or intestate, would make no differ- 
ence if due when suit was commenced and 
the estate be solvent. But is a setoff 



allowable when the estate is notoriously 
insolvent ? We think not, for the simple 
reason that it would disturb the course of 
administration." 

In Skiles vs. Houston, 110 Pa., 248, a 
set-off was allowed on the ground that the 
defendant's right of set-off existed at the 
time of the plaintiff's death. Mr. Justice 
Green says: It is true if the estate were 
solvent the set-off would be allowed, 
not because the right of set-off existed 
at intestate's death, but because it existed 
at the time of suit brought, and as the 
setoff could be recovered in any event, 
circuity of action would thereby be pre- 
vented. But if the estate were insolvent 
the rights of other creditors which com- 
menced at the intestate's death, would in- 
tervene and the right of set-off could not be 
exercised to their detriment." 

In American & English Encyclopedia of 
Law and Practice, vol. 25, p. 548, it is 
stated that the cases in which Courts of 
Equity will extend the doctrine of set-off, 
and claims in the nature of set off, beyond 
the law, are so very various as to admit 
of no comprehensive enumeration." 

While insolvency of the debtor to whom 
a demand is due is one of the well recog- 
nized grounds upon which a set-off may be 
allowed in equity, in Pennsylvania, this 
fact will not raise sufficient ground for 
equitable jurisdiction where it would inter- 
fere with the equitable rights of third per- 
sons. A claim against an insolvent cannot 
be set-off until it is due, for to allow a 
set-off against the estate of an insolvent, 
of a claim which by the terms of the con- 
tract is not due, would be to effect an 
unwarranted change in a most vital and 
materia] part of the contract between the 
parties. 

As to whether the claim against the 
insolvent must be due at the time when in- 
solvency is established, in order to make 
it available as a set-off in equity, there is 
some conflict of authority. 

According to one view the rights of the 
parties become fixed at the time when in- 
solvency is established, and it is held that 
a party whose claim against the insolvent 
is not due at the time of insolvency, cannot 
interpose it as an equitable set-off, even 
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though it may have become dae before the 
commencement of the action. This is the 
view held in England and in nearly every 
State in the Union, including Pennsylva- 
nia. In Kentucky and Tennessee the 
opposite view is held, that it makes no 
difference that the debt against the insol- 
vent was or was not due at the time of 
making the assignment for creditors; the 
insolvency which mist necessarily exist 
prior to the assignment, is alone sufficient 
to create and perfect the equitable right of 
set-off*. 

In view of the authorities which have a 
controlling influence on the decision of 
your auditors, we conclude that holders of 
certificates not due at the time of the clos- 
ing of the doors of the defunct Trust Com- 
pany have no right to set off, but will be 
allowed a dividend on the amount due 
them and the same credited on their notes 
held by the Receiver. 

In claims Nos. 1106 and 1107, W. W. 
Griest, "Inquirer," it was testified by Mr. 
Griest that he was the holder of the two 
certificates in the sense that he was the 
owner of " The Inquirer," a weekly news- 
paper published at Lancaster, Pa. These 
two certificates — one for $1,000 and one 
for 1800— were dated July 6, 1904, and 
July 16, 1904, respectively, in the usual 
form, with four per cent, interest if left 
twelve months. (See notes of testimony, 
pages 241, 435 and 436.) At the time 
of the failure these certificates had not 
matured. When Mr. Griest paid his notes, 
held by the Trust Company, to William B. 
Schaeffer, the temporary Receiver, he de- 
manded and insisted on his right to off set 
these two certificates of deposit against his 
note or notes. This right of set off was 
not granted to W. W. Griest by the tem- 
porary Receiver, who would not take upon 
himself the right to determine the question 
raised. Mr. Griest paid his notes, which 
were payable on demand, under protest, 
and reserved the right to claim the certifi- 
cates as a set off and to be paid as a pre- 
ferred claim in the distribution of the funds 
now in the hands of the Receiver. Can 
he claim a preference out of the fund be- 
fore us for distribution? We think not, 
as the law as it exists in Pennsylvania is 



clearly against his claim. A dividend on 
the certificates, however, is awarded to 
W.W. Griest. * * ♦ * 

RIGHT TO SET OPP DEPOSIT SUBJECT TO 
CHECK. 

The right of set-off clearly exists on the 
part of those having bank deposits subject 
to check to apply the amount of their de- 
posit directly, as payment, or on account 
of payment, on notes held by The City 
Saving Fund and Trust Company in the 
possession of the Receiver. This principle 
was ruled in : 

Jordan, et al.j Assignee, vs. Sharlock, 
84 Pa., 366. 

Skiles vs. Houston, 110 Pa., 254. 

Lewis, Assignee, vs. Barber & Barth, et 
al, 8 Lane. L. R., 116. 

Jack vs. Klepser, 196 Pa., 187. 

The principle that makers can set-off 
their deposit against their notes, held by 
insolvent institutions, has been held to ex- 
tend also to endorsers on notes held in 
the same manner. 

(^Concluded in next number.^ 



Bar Picnic. — One of the most enjoy- 
able Bar picnics ever held by the local Bar 
was attended by about sixty members at 
Penn Rynn Park on Saturday, June 28d, 
and was not accompanied by any serious 
damage to anyone although Malone and 
Hosterman were not quick enough at 
dodging the baseball A light sprinkle of 
rain did not interfere with any of the 
games. At the supper, an original poem 
by John II. Fry, poet laureate of the Lan- 
caster Bar, was read with great effect by 
Jacob Byrne, the author being too modest 
to road it, and the chorus was sung to the 
tune of Auld Lang Syne." The poem is 
printed in a supplement to this number in 
order that it may not be lost to posterity. 
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C. p. OP LA.NCASTER COUNTY. 
Groff vs. Gity Saying Fund and Trust 
Oo., et al. 

Insolvent trust company — Rights of cred 
itors and stockholders — Set-off — Pre- 
^ f erred claims — Trust funds — Com- 
mingling of — Costs of management by 
receiver, 

(^Continued from last number,^ 
In Pigeon vs. Dickey et al.y Receiver, 
Leb. Ct. R., 853, the Court sajs : " Ills 
right to set-off as endorser on the Dough- 
erty note is precisely the same right that 
he would have if he was the maker of that 
note. His contract was to pay if Dough- 
erty did not pay the note when it matured, 
as if the bank, as in the case stated, as- 
serted this right to recover from Pigeon 
the amount of this Dougherty note, his 
right to set-off sufficient of the deposit with 
the bank to pay it, we think cannot now 
be questioned." 

In Yardley vs. Clothier, 1 Dist. Rep., 
46, Judge Butler says : " The doctrine of 
set-off is founded in the principles of 
equity, and, within certain limits, is uni- 
Teraally recognized and applied. * * * 
In the distribution of insolvent's assets, 
whether under voluntary trusts for credi- 
tors, insolvent laws, in bankruptcy, or pro- 
ceedings on decedents' estates, its applica- 
tion has frequently been resisted on the 
ground that its allowance would create pre- 
ference among creditors. To enter upon an 
I examination of the questions thus raised, and 
the distinctions drawn, would be unprofit- 
able. It is sufficient to say, that in every 
instance in which this objection has been 
made, in the absence of controlling statu- 
tory provision, where the proffered set-off, 
was due when the creditors' rights attached, 
the courts have overruled it, whether the 
defendant's debt, in suit, was due at the 
time or matured subsequently." The 
set-off in this case was allowed. 



In Arnold vs. Niess, 1st Walker 115, 
(Supreme Court), Judge Sassaman says : 

The defendant who upon non-payment 
and notice thereof becomes liable, although 
an endorser, as a principal debtor, on a 
note, avers that he had an amount in the 
plaintiff's bank, with balance due him 
greater than the amount of the note in suit. 
We do not see that an endorser, after his 
liability attaches, stands in any position 
different from the maker in relation to the 
holder of a promissory note. Believing 
then that an endorser and maker of a note, 
after their liabilities are fixed, hold pre- 
cisely similar relations to the discharge of 
their obligations, we hold that either one 
of them, if sued, might set-off their counter 
claim in such suit in satisfaction of his 
obligation to pay." 

The opinion of Judge Sassaman was 
affirmed by the Supreme Court, per curiam 
opinion. 

David McMullen, Esq., was endorser on 
a note of Catharine McMullen. The maker 
of the note is insolvent and unable to pay. 
The amount of the note was $381. On 
January 21, 1905, Mr. McMullen had a 
balance "on deposit, subject to check, for 
$1,415.97. Your auditors will permit 
Mr. McMullen to set-off the note, for $381, 
with interest, from his deposit, and award 
him a dividend on the balance. * * * * 

In claim No. 904, Maggie Templeton, 
certificate of deposit for a balance of $214, 
due November 26, 1902 (p. 177), it was 
claimed by the Receiver as being trans- 
ferred as collateral security for the notes of 
Robert Templeton and Annie Templeton, 
with interest from Jan. 28, 1905, total 
$149.31. As this certificate was due and 
payable prior to January 21, 1905, your 
auditors are of the opinion that this certifi- 
cate should be set off for its full value, 
with interest, against the indebtedness on 
the notes, for which Maggie Templeton 
transferred the certificate as collateral se- 
curity. For the same reason as given 
above with regard to set-off a bank deposit 
against an indebtedness, your auditors are 
of the opinion that her bank balance of 
$48 should be applied as a direct payment 
on the indebtedness of Robert Templeton 
and Annie Templeton. On any balance 
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in favor of Maggie Templeton, after these 
set-offs are allowed, she is awarded a div- 
idend along with the general creditors. 

In claim No. 902, Viola S. Royer, cer- 
tificate of deposit, and claim No. 908, 
Emma B. Shenk, certificate of deposit 
they having been assigned and transferred 
to the Receiver as collateral security for 
notes of other parties, they are awarded a 
dividend on their claims, as certificate 
holders, and it is directed that the same be 
held by the Receiver and applied as pay- 
nxent on account of the notes for which 
they have been transferred as collateral 
(pp. 176, 177). 

Any other assignments and transfers as 
collateral security by certificate holders 
and depositors of The City Saving Fund 
and Trust Company, which have not been 
specifically referred to or mentioned, your 
auditors direct that any dividend awarded 
on account of their claims, if not due on 
January 21, 1905, shall be awarded a 
dividend, and the Receiver is directed to 
apply their several dividends on account 
of their indebtedness, or on their liability 
by transfer or assignment of the same to 
the Receiver, as collateral security for the 
notes of other parties, and, on bank de- 
posits, or certificates which matured before 
January 21, 1905, the several claimants are 
allowed to set-off their certificates and bank 
deposits against their indebtedness, or their 
collateral liability for the indebtedness of 
other parties, and a dividend is to be awarded 
on any excess in their favor. * * * * 

In Claims Nos. 4 and 5 (notes, p. 2), 
of the Central National Bank, of Columbia, 
and others, for $8,888.33, with interest 
from March 17, 1904, presented by H. M. 
North, Esq., as a preferred claim, your 
auditors are of the opinion that this claim 
is not preferred. The City Saving and 
Trust Company was appointed receiver by 
the Court of Common Pleas of Lancaster 
county, in the case of John J. Cook et aL 
vs. Columbia Brush Company, Equity 
Docket No. 8, page 229. The claim is for 
the balance due and awarded to the Central 
National Bank and other parties interested, 
in accordance with the final decree of the 
Court making distribution. The Trust 
Company was appointed receiver of the 



Columbia Brush Company on March 18, 
1908, and gave bond with Robert E. 
Locher and H. Z. Rhoads aa sureties. 
There was no testimony to show that the 
funds which the Trust Company held as 
receiver of the Columbia Brush Company 
were earmarked or kept apart from the 
general funds of the institution, and, for 
the reasons given in the claim of Charles T. 
Waldo, this claim is disallowed as a preferred 
claim, but is awarded a dividend along with 
the general creditors of the Trust Company. 

Your auditors were asked, in making 
distribution, to award the money directly 
to the parties interested. We are of the 
opinion that we cannot determine the re- 
spective rights of the parties interested to 
the money coming to them as a dividend 
from the insolvent Trust Company's Re- 
ceiver, and, therefore, award it to such 
custodian as the Court may hereafter ap- 
point to receive the money. 

In the claim of Hyman Ehrhart, counsel 
claimed a preference, and testimony was 
taken concerning it (p. 260, etc.). It ap- 
pears from the testimony that Hyman Ehr- 
hart, on the twentieth of January, 1905, 
made a deposit in the Trust Company 
shortly after three o'clock. The deposit 
amounted to $1,484.84, and there were 
several small checks charged up to his ac- 
count that day, so that the balance at the 
close of the day in his favor was $1,221.67. 
The messenger who made the deposit also 
drew out $100 for Mr. Ehrhart, in cash. 
The deposit consisted of a check of D. L. 
Carpenter, drawn on The City Saving 
Fund and Trust Company, to the order of 
Hyman Ehrhart. The check waa charged 
to Mr. Carpenter's account the same day. 
Your auditors fail to see that the testimony 
showed any valid reason for being preferred 
in the distribution of the money in the 
hands of the Receiver, and, therefore, dis- 
allowed it as a preferred claim, but a divi- 
dend is awarded on $1,221.67, which is 
directed to be held by J. H. Rathfon, Re- 
ceiver, until the final disposition by the 
Court of the attachment ad lev deb. of The 
Peoples Trust Company vs. Hyman Ehr- 
hart, to December Term, 1905, No. 43, to 
satisfy the judgment for $815, with inter- 
I est and costs, entered against Mr. Ehrhart, 
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to November Term, 1906, No. 15. (Pp. 
47, 48). ****** 

May 21, 1906. Opinion by Landis, P. J. 

Sixty-three exceptions hafe been filed 
to this auditor's report, and wo ha?e, with 
some care, considered both the report and 
these complaints. Our examination has 
shown that the learned auditors have con- 
scientiously and ably performed their task. 
Were it not for the importance of the 
issues involved we would be content to rest 
oar judgment upon the report. Feeling, 
however, that it may perhaps be more sat- 
isfactory to the litigants, even though they 
are not convinced thereby, if the questions 
involved shall be passed upon in detail by 
the Court, we have concluded to state fully 
why we are of opinion that the learned 
auditors have been guilty of no error in 
their findings. It is, however, useless to 
examine the exceptions sertatum^ as a num- 
ber of them relate to the same subject matter. 
We therefore group them and dispose of 
them in a way that, while covering all, will 
not unnecessarily lengthen their discussion. 

A large amount of testimony was taken 
relating to the ownership of the stock of 
the Trust Company. Following this, ex- 
ceptions were filed before us to the allow- 
ance of dividends upon deposits due to 
these alleged stockholders, on the ground 
that they, as stockholders, being liable, 
under the Act of Assembly, for double the 
amount of their stock, nothing should there- 
fore be awarded to them as dividends upon 
their claims until this liability was adjusted. 
While the auditors have found that certain 
stock did not belong to the parties in whose 
names it stood upon the books, but was 
actually owned by Charles H. Locher, yet 
nevertheless in another part of their report 
they distinctly declare that they did not 
attach much importance to the testimony 
upon this subject, because their functions 
were limited to the distribution of the fund. 
In this respect we concur with them. They 
had no right to determine who owned the 
stock, for, as we shall presently show, if 
there is any liability on account of its 
ownership, that liability must be decided 
at a later date. Such a finding, therefore, 
would not be, and is not, binding on any 
one, and the whole matter will remain 



open, to be settled on a proper occasion 
and under proper proceedings. The ques- 
tion, however, as to whether or not the 
dividends due to these stockholders can be 
retained must be settled at this time, and 
if the liability of the stockholders upon 
their stock was incidentally raised in de- 
ciding this question, of course it would fol- 
low that the main question also would have 
to be met. But a careful examination of 
the authorities has shown us that the one 
question is not joined to the other, and 
that as the depositors, be they stockholders 
or otherwise, are entitled to dividends out 
of the fund, the liability of the shareholders 
does not at this time arise. That liability 
can only be fixed upon proceedings under the 
statute or by bill in equity filed, and does not 
now enter into the question of distribution. 

In Taylor on the Law of Private Cor- 
porations Having Capital Stock, page 694, 
section 810, it is said that the relation- 
ship of creditor may be occupied either by 
a person holding no other relationship 
towards the corporation, or by a share- 
holder, or by a director or other officer. 
If a person occupies towards the corpora- 
tion a dual relationship, for the correct 
determination of his rights and liabilities in 
respect of the corporate enterprise, his two 
relationships must be kept distinct. Indeed, 
the two relationships between a corporation 
and a person who is at once shareholder 
and creditor, or director and creditor, are 
so distinguishable that a person holding 
such double relationship is, for many pur- 
poses, to be treated as two persons, and 
will not always be entitled to take advan- 
tage of being one person." Following 
this view, in Appeal of Joseph M. Means, 
et al.y 85 Pa., 75, the Supreme Court held 
that, where a bank has become insolvent, 
and, under the general laws, it is sought to 
make the directors and stockholders liable 
for its debts, proceedings must be in- the 
name of the assignee and in the Court of 
Common Pleas of the county where the 
bank is located ; that the liability of stock- 
holders, being secondary, cannot be en- 
forced until the assets of the bank, which 
is the primary debtor, are exhausted. 
Again, in Craig's Appeal, 92 Pa., 896, it 
is held, that the liability of stockholders of 
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a bank being no more than a ratable share of 
the debts of the bank proportional to the 
amount of their stock, an Auditor of an 
account of the bank's assignee cannot com- 
pel an advance contribution from them by 
disallowing their claims against said estate. 
But, in Appeal of Schlaudecker, et aZ., 
22 W. N. C, 87, the very question here 
raised came before the court, under almost 
exactly similar circumstances. The Hum- 
boldt Safe Deposit and Trust Company 
became insolvent, and an Auditor was 
appointed to report distribution. There 
was no question as to ultimate liability of 
the stockholders, as this burden was dis- 
tinctly imposed by a special Act of 
Assembly amending the charter of the 
Company. The Auditor held that the 
stockholders were entitled to their respec- 
tive share of the assets in proportion to 
their deposits in the bank at the time of 
the assignment. Upon exceptions filed to 
the report, the Court below aflSrmeid the 
Auditor's report, saying : " It follows 
logically from this premise that, for the 
present purpose, namely, that of the distri- 
bution of the fund now on hand, only the 
direct and ascertained indebtedness of de 
positors can be properly set off against 
their ascertained claim for shares in the 
money to be distributed. If, therefore, a 
depositor or other creditor is at the same 
time indebted on a subscription for capital 
stock, such amount must be deducted from 
or set off against, the amount of dividend 
allotted to such claimant. And when a 
stockholder has fully paid up his stock 
subscription, then such person, in the ab- 
sence of any other direct indebtedness, 
will be entitled to be paid as other credi- 
tors, whatever amount may be coming to 
him in the distribution." On an appeal to 
the Supreme Court, this judgment in a per 
curianiy was aflBrmed, the Supreme Court 
saying: "The principal assignment of 
error, or the one principally urged in the 
argument of the learned counsel for the 
appellants in this Court, embraces the 
ruling of the Auditor ' that the holder of 
the capital stock of the corporation whose 
stock is paid up in full, is entitled to par- 
ticipate in the distribution of the fund in 
the hands of the assignee, ratably with other 



creditors to the extent of his deposit.* 
This ruling has been fully vindicated in the 
opinion of the learned Judge of the Court 
below. We agree with him that the per- 
sonal liability of the stockholder, as created 
by the statute, is not in the nature of direct 
indebtedness to the corporation or its cre- 
ditors, but rather a collateral liability which 
may or may not occur upon the final dis- 
position of the assets of the Trust Company, 
and that in this the stockholders are guar- 
antors rather than sureties." For these 
reasons, all of the exceptions upon this 
subject are overruled. 

Eighteen of the twenty exceptions filed 
on behalf of Charles T. Waldo, Executor of 
Sarah W. Haines, deceased, complain that 
the Auditors erred in not awarding to him 
the sum of $1,274.29, with interest, as a 
preferred claim against the insolvent es- 
tate. The facts as found, and about which 
there can be no serious dispute, are, that 
letters testamentary having been granted 
to the said Charles T. Waldo, he placed a 
certificate of deposit on the National Bank 
of Rising Sun, Rising Sun, Maryland, 
amounting to $1,237,17, dated October 13, 
1903, payable twelve months after date, 
with interest at three per cent., to the 
order of Sarah W. Haines, belonging to 
the estate, in the custody of the City Sav- 
ing Fund and Trust Company, as collateral 
for that company going on his bond as the 
Executor of said testatrix. The certificate 
was subsequently endorsed by Mr. Waldo 
and collected by the City Saving Fund and 
Trust Company, and, on October 15, 1904, 
the Trust Company was given credit for its 
proceeds at the Girard National Bank of 
Philadelphia, through which bank it had 
been collected. Mr. Waldo, in a letter of 
April 14, 1904, says among other things: 
" Of course, you understand that the pro- 
ceeds of this certificate are to be held by 
you subject to my checks in settlement of 
the estate of Sarah W. Haines, deceased." 
(See Auditors' Notes of Testimony, pp. 
160-161). The money, upon being paid 
to the Oirard National Bank, was mingled 
with the general account of the City Saving 
Fund and Trust Company, and, before the 
failure of the City Saving Fund and Trust 
Company, whatever was deposited in the 
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Girard National Bank| which belonged to 
to the Trust Company, had been paid out. 
Under this state of facts, the Auditors re- 
fused to give this claim a preference, and the 
claimant asks us to correct what he deems 
to be their mistake in this regard. As a 
matter of fact, also, the City Saving Fund 
and Trust Company, upon the collection of 
the certificate, issued a certificate of its 
own in the name of Charles T. Waldo, 
Executor. It is, however, urged that this 
was done without his consent, but whether 
it was or not can have no effect upon this 
present controversy. 

The law arising out of these facts can- 
not be seriously disputed. Taking the 
extreme view of the case, it must be con- 
ceded that, whenever a trust fund has been 
wrongfully converted into another species 
of property, if its identity can be traced, 
it will be held, in its new form, liable to 
the rights of the cestui que trust. No 
change of its state and form can divest it 
of such trust. So long as it can be iden- 
tified either as the original property of the 
cestui que trust or as the product of it, 
equity will follow it, and the right of re- 
clamation attaches to it until detached by 
the superior equity of a bona fide purchaser 
for a valuable consideration without notice. 
The substitute for the original thing follows 
the nature of the thing itself, so long as it 
can be ascertained to be such. But the 
right of pursuing it fails when the means 
of ascertainment fail. This is always so 
when the subject matter is turned into 
money and mixed and confounded in a 
general mass of property of the same de- 
Bcription. Thompson's Appeal, 22 Pa., 
116. Thus, in Freiberg vs, Stoddard, 
161 Pa., 269, the plaintiffs drew a draft on 
a debtor and endorsed it to the order of a 
bank for collection. The drawee was a 
depositor in the bank. The draft was ac- 
cepted and the account of the drawee was 
charged therewith. The bank, which was 
insolvent at the time, sent to plaintiffs a 
draft on a bank in another city. Before 
this draft was presented for payment, the 
bank failed and made an assignment for the 
benefit of creditors. It was held that, ^'to 
entitle one claiming to be a trust creditor 
to preference in the distribution of an as- 



signed estate, he must trace the trust money 
into some specific property, or into some 
particular fund or account of the assignor 
with which the latter has mingled it," and 
the Supreme Court, in a per cur. opinion, 
said: If, at the time of the assignment, 
the plaintiffs' notes had been found by the 
assignee uncollected, he should have re- 
turned them. If a draft or bond or a 
specific package of money received in pay- 
ment of the notes had been found among 
the assets coming into his hands, it should 
have been turned over to the plaintiffis. 
But neither the notes, nor any security 
nor sum of money received in payment of 
them came into his hands. He holds 
nothing which he or the plaintiffs can 
identify with the notes or trace as a pay- 
ment of them." The same principle is very 
elaborately set forth in Philadelphia Na- 
tional Bank vs Dowd, Receiver, 2 Law- 
yers' Reports, Annotated, 480, and notes 
appended thereto. In Lebanon Trust and 
Safe Deposit Bank's Assigned Estate, 166 
Pa., 622, it appeared' that the Trust Bank 
was appointed by the Orphans' Court of 
Lebanon County trustee of Eliza Palm, 
and, as such trustee, received certain 
moneys in trust for its cestui que trust. 
The Auditor found that, when the money 
which composed the fund for which pre- 
ference was claimed was deposited in the 
bank, it was simply placed in the general 
funds of the bank. No investment of it 
was made in any securities of the bank, 
nor was it in any way separated or indi- 
viduated from the general funds. The 
Supreme Court, also in a per cur. opinion, 
said: " It was not ear-marked in any way, 
and it is not even alleged that the original 
money deposited can possibly be traced or 
discovered. In such circumstances, the 
obligation of the bank became simply a 
debt of the bank, and entitled only to the 
same recognition in the distribution as 
other unsecured debts. * * * The fund had 
become incapable of identification, and, 
therefore, there was nothing which could 
be specifically appropriated to the payment 
or liquidation of the appellant's claim." 

Without, therefore, citing other authori- 
ties to prove so plain a proposition, the 
inquiry arises whether, from the facts pro- 
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duced before the auditors, there iiras suflS- 
cient proof of identification to bring this 
claim within the rule bj which it could 
secure preference. Undoubtedly there was 
not. There is not an iota of testimony 
showing that one dollar of the money col- 
lected upon this certificate ever came into 
the hands of the Receiver or constitutes 
any portion of the fund for distribution. 
On the contrary, the evidence shows that 
all of the money collected on the certificate 
belonging to the decedent's estate was paid 
out for other purposes by the Girard Na- 
tional Bank, the specific purpose for which 
this particular money was used not being 
disclosed. Of course this may have been 
a breach of the trust, but that of itself 
would not entitle the claimant to receive 
full payment in case of insolvency. The 
proposition would be different were this 
company able to pay all its debts. But 
there is no reason nor principle of the law 
by which, under such circumstances, this 
claimant can be awarded payment in full, 
to the prejudice cff the other claimants 
having an equal right to share in the bal- 
ance. The auditors were clearly right in 
their finding in this regard. They could 
have done nothing else under the facts 
submitted to them, and while the case may 
be a hard one, the position of the claimant 
is not any harder than that of all the other 
creditors, who must equally meet a share 
of the lo^s. The exceptions upon this 
point are, therefore, all dismissed, as are 
also the three exceptions filed by counsel 
for L. G. Sherman et al. against the 
allowance of a dividend upon this claim 
out of the fund for distribution. 

Eleven exceptions have been filed on 
behalf of Hugh R. Fulton, executor, etc., 
and Robert M. Barr. The first five ex- 
ceptions relate to a claim for preference 
made under the following circumstances : 

Mr, Fulton was executor of John M. 
Bahill, deceased, and administrator and 
trustee to sell in the estate of Catharine 
Bahill, deceased. On June 20, 1904, his 
(Fulton's) accounts were audited and ad- 
judicated by the Orphans' Court, and were 
confirmed absolutely on September 1, 1904. 
On January 9, 1905, he drew his check 
upon bis trust account, at the City Saving 



Fund and Trust Company, for $1,248.18, 
and obtained from the company a draft on 
the Liberty National Bank of New York 
in favor of Robert Martin Barr. This sum 
represented the share of Robert Martin 
Barr in the real and personal estate of 
John M. Bahill and Catharine Bahill, de- 
ceased. The draft was forwarded by reg- 
istered letter, and on the same day the 
check was charged against Mr. Fulton's 
account and the amount of the draft was 
credited to the Liberty National Bank's 
account. The draft was received by Rob- 
ert Martin Barr, at Los Angeles, Cali- 
fornia, on January 17, 1905, and, on Jan- 
uary 21, 1905, the City Saving Fund and 
Trust Company closed its doors. On Jan- 
uary 24, 1905, the draft arrived at the 
Liberty National Bank of New York, and 
was protested for non-payment. There 
was, at that time, a credit at the Liberty 
National Bank in favor of the City Saving 
Fund and Trust Company of $4,041.03, 
but this was, on Feburary 9, 1906, paid 
out, on a draft made by the Temporary 
Receiver, and credited on loans of the 
City Saving Fund and Trust Company at 
the Girard National Bank of Philadelphia. 
The claim made on behalf of Mr. Fulton is, 
that his draft constituted an equitable as- 
signment of so much of the fund as stood to 
the credit of the City Saving Fund and 
Trust Company in the Liberty National 
Bank on the day the draft was issued, and 
that, therefore, he is entitled to be paid in 
full. The Auditors were of opinion that 
this claim could not be thus allowed, and 
accordingly awarded only a dividend upon it. 

An equitable assignment is an agree- 
ment in the nature of a declaration of trust, 
which a Chancellor, though deaf to the 
prayers of a volunteer, never hesitates to 
execute, when it has been made on a valu- 
able or even good consideration : Nesmith 
t;«. Drum, 8 W. & S., 9 ; Day 4 Sharpe's 
Assigned Estate, 21 Sup., 118 ; Guthrie 
& Byles's Appeal, 92 Pa., 269. But was 
this an equitable assignment 7 

A case even stronger in its facts than 
this lately came before the Court of Com- 
mon Pleas of Dauphin county. The State 
Bank of Pittsburgh issued drafts to several 
claimants on the Hanover National Bank 
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of New York on moneys already on deposit | 
in the latter bank. After the failure of the 
State Bank, the Receiver stopped payment 
on the drafts and withdrew the money from 
the said National Bank. It was contended 
that, inasmuch as money had already been 
deposited in the Hanover National Bank 
to pay the drafts at the time they were 
drawn, that was such an appropriation or 
setting apart by the State Bank out of its 
{general fund with which the collections 
were mingled, as identified the money thus 
already deposited. Kunkel, P. J., in de- 
livering the opinion of the Court, said: 
" It is clear that, when the depositors' ac- 
counts were charged with the drafts which 
were drawn against them, there was no 
fund created distinct from the general funds 
of the bank, and, when the cash was re- 
ceived on the other drafts and was mingled 
with the general funds of the bank, it lost 
its identity. It is contended, however, 
that, inasmuch as money was deposited in 
the Hanover National Bank to pay the 
drafts at the time they were drawn, that 
was such an appropriation or setting apart 
by the State Bank out of its general funds 
with which the collections were mingled as 
identified the money thus deposited as the 
money collected for the claimants. This 
contention assumes, so far as the drafts 
charged against the depositors' accounts 
are concerned, that the charge was made 
before the money was sent to the Hanover 
National Bank, while the contrary appears 
from the testimony. * * * If the money 
was sent to the Hanover National Bank 
before the accounts were charged, it could 
not be said to be the money collected, for 
until the depositors' accounts were charged, 
the collection was not in fact made, and 
that part of the general funds of the State 
Bank sent to the Hanover National Bank 
was not taken from the depositors. We 
cannot say, therefore, that the moneys in 
the Hanover National Bank have been 
identified as the moneys collected for the 
holders of the drafts whose original drafts 
were charged to the depositors' accounts. 
Nor are we prepared to say that the send- 
ing of moneys to the Hanover National 
Bank to pay any of the drafts is an identifi- 
cation of the moneys collected by the State 
Bank for the claimants. It is true that the 



moneys were intended by the St^te Bank 
to be used in the payment of the amounts 
collected for the claimants, and in place of 
the moneys collected, but the circumstances 
fall short of identifying them as the moneys 
which the bank held as their agent. Un- 
less identified, it is manifest the moneys 
cannot be successfully claimed by them. 
It is needless to refer to the authorities 
which announce the doctrine with respect 
to tracing a trust fund." Commonwealth 
V8. State Bank of Pittsburg, 32 C. C. B., 
51. 

In First National Bank of Harrisburg's 
Appeal, 10 W. N. C, 87, it was shown 
that a draft or check was drawn by the 
City Bank of Harrisburg upon the Union 
National Bank of Philadelphia in favor of 
the appellant on the eve of its insolvency. 
It designated no particular fund out of 
which it was to be paid, contained no words 
importing a transfer of the whole or any 
part of the balance then standing to the 
credit of the drawer, nor did it even cor- 
respond in amount with that balance. Mr. 
Justice Sterrett, in delivering the opinion 
of the Supreme Court, said : " It is well 
settled that such a check or draft, without 
more, is neither a legal nor equitable as- 
signment or appropriation of a correspond- 
ing amount of the drawer's funds in the 
hands of the drawee. It gives the payee 
no right of action against the drawee, nor 
any valid claim to the funds of the drawer 
in his hands. If, before acceptance or 
payment of the draft, the drawer executes 
a voluntary assignment for the benefit of 
his creditors, as was done in this case, the 
funds in the hands of the drawee pass by 
the assignment as assets of the insolvent's 
estate to his assignees in trust for credi- 
tors." To the same effect see Bank of 
Mount Joy vs, Gish's Assignees, 72 Pa., 
18 ; Loyd vs. McCaffrey, 46 Pa., 410 ; 
Bispham's Principles of Equity, section 
167 ; Morse on Banks and Banking, Vol. 
2, sec. 491, &c. ; Commonwealth vs. Amer- 
ican Life Insurance Co., 162 Pa., 586 ; 
Bolles on Negotiable and Non-Negotiable 
Instruments, 298, section 2; 316, section 6. 

The cases of Hemphill t;^. Yerkes, 182 
Pa., 545, and Taylor's Estate, 154 Pa., 
183, are not like the case now under con- 
sideration. To quote the syllabus of Tav- 
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lor's Estate (and which equally applies to I 
Hemphill vs. Terkes), it was there held 
that, " where a check is drawn for the 
whole amount of a deposit in bank, and the 
drawer intends, by means of the check, to 
make a gift to another of the whole fund, 
the check will operate as an equitable as- 
signment of the fund." They are, there- 
fore, easily distinguishable and are not 
authority for the claimant's present propo- 
sition. The same can be said of the case 
of Nesmith vs. Drum, 8Yf.^ S., 9, where 
the draft was upon a particular fund in the 
hands of an attorney for collection, and it 
was held to be an equitable assignment, 
although not accepted by the attorney. 

It seems to us, therefore, that the Au- 
ditors were correct in refusing to give this 
claim preference, and the awarding of a 
dividend upon it was the utmost they could 
allow. 

The sixth exception, relating to the 
Pocohontas Collieries Company stock, has 
no testimony to support it, and the other 
exceptions embraced in this series have 
been in effect already passed upon by the 
overruling of similar ones filed by others. 

Exceptions have been filed to certain 
credits taken in the Receiver's account for 
payments made of assessments on bonds 
held by the City Saving Fund and Trust 
Company at the time of its insolvency. 
In order to preserve these securities, it 
was necessary to concur in plans of re- 
organization, and, upon petitions presented 
to the Court, it being deemed advisable 
and for the best interests of the estate that 
the Receiver should join in these plans, 
authority was given to him by the Court 
to pay certain assessments, so that the 
bonds should not be wholly lost to the in- 
solvent estate. At the time of the filing 
of the account, these bonds had not been 
realized upon, and the result of this at- 
tempt to save these assets will appear by 
the time his final account is presented. 
It is, therefore, manifest that, if, at this 
time, we should surcharge him with these 
amounts, considering our order as improvi- 
dent, and they should afterwards be real- 
ized by a sale of the bonds, there would be 
a double charge against him in this respect. 
But, in addition, this is merely a first and 
partial account. He is only accounting for 



the moneys which he actually received, and 
no other matters can be here adjudicated. 
Any charges of mismanagement on his 
part will come before us in the final settle- 
ment. It is claimed that, as a matter of 
fact, some of these bonds have since been 
sold, to the profit of the estate. The same 
principle applies to the claim that the 
Temporary Receiver paid out certain 
moneys which he ought not to have paid. 
No exceptions raising matters of this char- 
acter can now be considered and they are, 
therefore, dismissed, without prejudice, for 
who can tell whether or not what is now 
complained of will be the subject of dispute 
in the final settlement? 

Three exceptions were filed by the Cen- 
tral National Bank of Columbia and others, 
in regard to certain moneys due by the 
City Saving Fund and Trust Company as 
Receiver of the Columbia Brush Company. 
This matter has since been adjusted by the 
parties, and the exceptions are, therefore, 
by common consent, dismissed. 

The three exceptions filed on behalf of 
Charles F. Stauffer were not insisted upon, 
and, in addition, as they are of the same 
character as the Waldo case, they are 
overruled. 

The small clerical error raised in excep- 
tions filed an behalf of Mary E. Esben- 
shade is conceded, and similar ones appear 
from the exceptions filed on behalf of 
Inland City Lodge, K, of P., and D. 
McMullen. The nineteenth and twentieth 
exceptions filed for Charles T. Waldo are 
of the same nature. These exceptions are 
sustained, and it is ordered that the amounts 
due to these claimants be paid out of the 
next distribution before the general divi- 
dend is made, so as to equalize the parties 
with the other creditors. 

There are a few exceptions to minor 
matters, one of which is an exception to a 
claim of $30 paid for bond of C. S. Inglis. 
We think that the payment is sufficiently 
sustained by Clark's Estate, 195 Pa., 520, 
and upon this ground the exception is dis- 
missed. The other exceptions need no 
special attention. There is no merit at 
the present time in any of them. They 
are, therefore, all overruled, and the Audi- 
tors' report is absolutely confirmed. 

Exceptions overruled. 
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Joseph W. Dayifl vs. The Pexmsylyania Bail- 
road Go., Appellant. 

Taking of farm land by railroad — Meas- 
ttr« of damages — Evidence — Cross- 
examination. 

The oompetenoy of a witoess as to the value 
of land is a primary question for the OourL to 
be passed upon before the witness is allowea to 
express an opinion, and it is error to refuse to 
permit oross-examination of suob witnesses as 
to their competence before they testify, on the 
theory that if it should appear on cross-exami- 
nation afterwards that they were disqualified, 
their testimony could be stricken out The 
Court has no discretion as to whether to per- 
mit such cross-examination before or after the 
testimony in chief. 

In an action for damages for building a rail- 
road through a farm it is error to deny to the 
defendant's counsel the right to interrogate the 
plainti£Ps witnesses on cross-examination as to 
the value of the different parts into which the 
railroad had cut the farm. 

While, in such case, the measure of damages 
is the difference in the market value of the 
whole farm before and after the taking, and 
the plaintiff can only introduce evidence in the 
first instance as to the value of the whole farm, 
this does not prevent the defendant from test- 
ing the witness on cross-examination by ques- 
tioning him as to the value of its different parts. 

In such case evidence of the amount paid for 
his farm by the plaintiff fifteen years before the 
taklDg is inadmissible. 

Appeal No. 865, Januar; Term, 1905, 
from jadgment of C. P. of Lancaster 
Count J. 

Issue to determine damages for construc- 
tion of railroad through land. 

Verdict for plaintiff for $6,500, and 
judgment thereon. 

(For opinion of court below, Landis, 
P. J., discharging a rule for a new trial, 
see supra, page 17.) 

Defendant appealed, assigning error as 
follows : 

1 and 2. The court's answers to defend- 
ant's 1st and 8d points. 
8. The Court's refusal to allow defend- 



ant's attorney to cross-examine J. Martin 
Good as to his qualifications before plain- 
tiff should examine him as to the market 
?alue of the plaintiff's farm." 

4. The Court's refusal to strike out the 
testimony of J. Martin Good as incompetent. 

5, 6, 7 and 9. The court's refusal to 
allow witnesses to be asked on cross-ex- 
amination the value of the different parts 
of the farm on either side of the railroad. 

8, 11 and 12. Affirming the competence 
of the plaintiff's witnesses, Pownall and 
Stewart. 

10 and IS. Refusal to allow the .defend- 
ant to ask on cross-examination what was 
the purchase price of the farm fifteen 
jears before. 

14, 15, 16 and 17. Disallowance of 
evidence. 

18. Excessiveness of verdict. 

H. M. Norths and H. M. North Jr.y 
for appellant. 

The Court's answer to the 1st point 
might lead the jury to conclude that the 
testimony of witnesses was superior or at 
least equal to the knowledge acquired by 
the jury by their view, whereas, the Court 
should have said that by the view the jury 
could better understand the physical con- 
dition of the property. 

Patten vs. N. C. By. Co., 38 Pa., 426. 

Gorgas vs. Railroad Co., 144 Pa., 1. 

The Court's answer to the third point was 
confusing and difficult to be understood by 
the jury. The location of wagon ways 
from one part of the plaintiff's land to the 
other across the railroad was not for the 
consideration of this jury. If a proper 
wagon way was not constructed by the de- 
fendant the plaintiff had another remedy 
and this jury had nothing to do with the 
question. 

The defendant had a right to cross ex- 
amine plaintiff's witnesses before they gave 
their opinion as to the value of the land. 

Friday vs. Railroad Co., 204 Pa., 405. 

The Court should have stricken out the 
testimony of J. Martin Good. His farm 
was six miles from Davis's in a different 
Township from Davis's and he based his 
opinion as to the value after the beginning 
of the railroad on the condition in which the 
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property then was and not on its condition 
after the completion of the railroad. 

In Moser vs. Railroad, 28 W. N. C, 
78, Umbel, J., it was held: •* Where in 
a land damage case against a railroad com- 
pany plaintiff's witnesses testify on cross- 
examination that particular portion of the 
property was damaged in a particular way, 
the defendant may offer testimony as to 
the effect on such particular portion of the 
land, of the construction of . the railroad." 

This farm having been divided by the 
railroad it was proper to test the witnesses' 
knowledge of the farm by asking them the 
value of the different parts. 

Benjamin H. Pownall was not quali- 
fied to express an opinion. He was born 
on the property and remained there three 
years and when he was 15 years he re- 
turned and lived there 6 years. He was 
somewhat acquainted with the value of 
property before the fall of 1902, in the 
neighborhood. 

The verdict of the jury is excessive and 
the Court should have granted a new trial. 

See Act of May 20, 1891, P. L., 101, 
entitled An act relating to appeal to the 
Supreme Court and prescribing the powers 
thereof on appeals." Section 2. 

1 Purdon, 790. 

Smith v$. The Times Publishing Co., 39 
W. N. C, 329. 

W. U. Hensel and B. F. Davis, for 
appellee. 

The verdict was well sustained by the 
testimony of the plaintiff's witnesses, of 
whom there were thirty as against twelve 
for the defendant. 

If one or two were incompetent it would 
not have materially changed the verdict to 
have ruled them out. 

The witnesses whose competency was 
objected to were clearly qualified, and if 
so, it did not matter whether or not the 
defendant was allowed to cross-examine 
them as to competency before they testified. 

Their cross-examination and competency 
cured the error. 

Hannum vs. Pownall, 187 Pa., 292. 

The jury had no right to allow distinct 
items of damage for the different parts of 
the farm. 



Struthers vs. Railroad Co., 174 Pa., 
291. 

The Court properly disallowed the ques- 
tion as to the purchase price of the farm 
fifteen years before. 

Geissinger vs. Hellertown Boro., 133 
Pa., 622. 

May 24, 1906. Opinion by Mbstbb- 
ZAT, J. 

It was error for the learned judge to 
refuse to permit the defendant's counsel to 
cross-examine the plaintiff's witnesses as to 
their competency before they testified in 
chief to the value of his land and the 
damages he had sustained. The com- 
petency of the witnesses was a question 
for the Court, and if, after an examination 
by plaintiff's counsel, their testimony did 
not disclose their competency in the opin- 
ion of defendant's counsel, the latter should 
have been afforded an opportunity to 
cross-examine them. This would have 
disclosed more fully the knowledge of the 
witnesses of the matters about which they 
were called to testify, and would have 
better enabled the Court to have deter- 
mined the sufficiency of that knowledge as 
a preliminary question. The learned Judge 
of the court below, from his opinion filed 
in the case, seems to think that it was in 
the discretion of the Court whether the 
defendant's counsel should have been per- 
mitted to examine the plaintiff's witnesses 
as to their competency before or after they 
had given their testimony in chief on the 
matters about which they were called to 
testify. This misled the Court into an 
error. As the competency of the witnesses 
was a primary question for the Court, it 
should have been made to appear and 
been passed upon by the Court before the 
witnesses were permitted to express any 
opinion. Michael vs. Crescent Pipe Line 
Company, 159 Pa., 99. It is not suffi- 
cient that if, after the witnesses have testi- 
fied in chief as to the damages in the case, 
it should appear on cross-examination that 
they did not have the requisite knowledge 
to make them competent, their testimony 
could then be struck out. After such 
testimony has gone to the jury it is next 
to impossible to eradicate it entirely from 
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their minds by any instructions or direc- 
Hons by the Court. The harm done the 
opposite party by the admission of such 
testimony is beyond recall with the jury 
then trying the cause. It is, therefore, 
important to determine in the first instance 
the competency of the witnesses, and to 
enable the Court to do so it ought in all 
cases, on request, to allow the witnesses to 
be cross-examined for that purpose. Any 
other rule is unfair to the opposite party as 
it permits incompetent testimony to go to, 
and influence the jury against him. In 
all cases where a witness is called to give 
an opinion aa evidence for the considera- 
tion of a jury, a prior cross-examination 
shoald be permitted on matters effecting 
bis competency. 

The learned judge's ruling on this ques- 
tion was in direct opposition to what this 
Gonrt has decided, and although it was 
(iFOQght to his attention before the final 
disposition of the case, it is probable that 
it was overlooked at the time of the trial 
when he made his ruling. In the recent 
case of Friday vs. The Pennsylvania Rail- 
road Co., 204 Pa., 405, the right of 
counsel to cross-examine a witness as to 
his qualifications to testify was directly 
ioTolved and was distinctly ruled by this 
Court. In that case, our brother Potter, 
speaking for the Court, said (p. 411) 
There is also involved in this appeal, the 
question of the right of defendant's counsel 
to cross-examine as to the qualifications of 
a witness before giving expression to an 
opinion as to land value * * * The ques- 
tion of the competency of the witness is 
always for the court. But in deciding, it 
I should have the benefit of every reasonable 
; aid, and nothing could be more effective 
than a cross-examination, within proper 
Hmits. Aside from this, if the opposing 
counsel are not satisfied with the correct- 
ness of the statements of the witness as 
to bis ability to give an opinion, they are 
justified in asking for an immediate oppor- 
tunity to apply the test of cross-examina- 
tion, and it should be allowed." 

It was also error to deny the defendant's 
counsel the right to interrogate the plain- 
tiff's witnesses on cross-examination as to 
&e valae of a part of the plaintiff's land 



after it had been cut by the railroad. It is 
true that the measure of damages in cases 
of this character is the difference in the 
market value before and after the construc- 
tion of the road as affected by its construc- 
tion. The plaintiff cannot in the first in- 
stance, in order to show the damages he 
has sustained, inquire as to the value of 
each of the parts 'into which the whole 
tract is divided by the construction of the 
railroad. He may show how the land is 
cut and how it is affected, and such other 
matters as will enlighten the jury as to the 
value of the property and the injuries sus- 
tained, but he is restricted to showing the 
value of the whole farm before and after 
the construction of the road, and the differ- 
ence is the amount of his damages. But 
after a witness has testified in chief to such 
matters, the largest latitude should be 
allowed on cross examination. The witness 
may then be interrogated as to any or all 
parts of the land and how it is affected. 
He may be asked as to the value or de- 
preciation of a part or of the whole of it as 
affected by the construction of the road. 
In fact, any and every pertinent question 
may be put to him on cross-examination 
which will enable the jury to place a fair 
estimate upon his testimony as to the 
damages sustained by the plaintiff by the 
construction of the road through his prem- 
ises. The learned judge in his rulings 
failed to observe the difference between the 
well recognized measure of damages in 
such cises and the right of the defendant's 
counsel to cross-examine the plaintiff's 
witnesses so as to enable the jury to give 
due weight to the testimony. 

The Court was right in excluding the 
offer to show by the witness Glendennin 
the price at which Davis purchased his 
farm seventeen years prior to the time 
when the defendant company entered upon 
it. Such evidence would have given the 
jury no proper estimate of its value " im- 
mediately before the taking" by the rail- 
road company. We have some doubt as 
to the competency of the witnesses Pownall 
and Stewart, but on a retrial of the cause 
their knowledge and their competency can 
be fully determined by a more thorough 
preliminary examination before they are 
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Sermitted to testify in chief as to the 
amages. 

The matters complained of in the four- 
teenth, fifteenth, sixteenth and seventeenth 
assignments were not excepted to in the 
court below, and hence cannot be assigned 
for error here. 

The third, fifth, sixth, seventh and ninth 
assignments of error are sustained, and the 
judgment is reversed with a venire facias 
de novo. 



C. p. OF LANCASTER COUNTY. 

In re Appeal of York Haven Water and 
Power Oo. from AssesBment in Lan- 
caster Oonnty (No. 3). 

Taxation — Disputed boundary lines be- 
tween counties — Issue — Change of 
venue— Act of March SO^ 1876. 

Where, on appeal from taxation, the question 
was raised as to whioh of two counties oertain 
real estate should be taxed in, the appellant 
and owner thereof, after having had a hearing 
in court, is not in a position to ask the court to 
ffrant an issue to determine the location of the 
boundary line between the counties. 

Quaere whether the court has power to grant 
such an issue. 

The court is not authorized to grant a change 
of venue except for the reasons specified in the 
Act of March 30, 1875, P. L., 86. 

Trust Book 19, page 257. 

Rules to stay proceedings until disputed 
boundary lines are adjusted, for an issue 
to try the same and for a change of venue. 

W, U. Hensel and H. (7. Breneman^ 
for rules. 

N. Franklin Ilall^ County Solicitor, 
Wm. B. Brinton and B. J. Myera^ 
contra. 

July 7, 1906. Opinion by Hasslbr, J. 

The property of the York Haven Water 
and Power Company was assessed by the 
assessor of Conoy Township, Lancaster 
County, as being in that Township. From 
this assessment the Company appealed, 
claiming that the property was not located 
in Lancaster County, but was in York 
County. Considerable testimony was taken. 



and, after argument, this Court dismissed 
the appeal, finding from the testimony that 
the property was located in Conoy Towd- 
ship, Lancaster County. [See 22 Law 
Review, 161.] An appeal was taken to 
the Supreme Court, and the action of this 
Court was there affirmed on June 22, 1905. 
See York Haven Water and Power Com- 
pany's Appeal, 212 Pa., 622. [And 22 
Law Review, 329.] On January 15, 
1906, application having been made to the' 
Supreme Court by the County of York 
and the Borough of York Haven, for a re- 
hearing of the case in this Court, the fol- 
lowing order was made: And now, Jan- 
uary 15, 1906 upon due consideration of 
the petition of the County of York, and of 
the JSorough of York Haven for an order 
directing that the appellant's appeal be re- 
heard by the Court below and the answer 
thereto of the County of Lancaster, the 
supervisors of Conoy Township, and the 
school district of Conoy Township, it is or- 
dered and directed that the Court of Com- 
mon Pleas of the County of Lancaster open 
its orders dismissing appellant's appeal 
and rehear the same to the end that the 
County of York and the Borough of York 
Haven may be heard on their claim that 
the property of the appellant ought to be 
assessed and taxed exclusively within the 
County of York; and it is further ordered 
that in the meantime all proceedings to col- 
lect county, township or school taxes as- 
sessed against the property of the appellant 
in the County of Lancaster be stayed." 

On May 81, 1906, the County Com- 
missioners of York County filed a petition 
or paper in this Court, giving this Court 
notice not to proceed in the case until the 
dispute concerning the County line between 
Lancaster and York Counties shall have 
been adjusted. There is nothing for ni 
to consider in that paper in the present 
proceeding. On the same day the York 
Haven Water and Power Company pre- 
sented a petition asking us (1) to stay all 
proceedings to collect the taxes assessed 
against the petitioner's property until there 
is an adjustment of the disputed lines be- 
tween Lancaster and York counties, (2) 
to grant an issue to try and determine the 
location of the county line between Lan- 
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caster and York counties, and (8) to di- 
rect a change of venue of said issue. 

On this petition the rule or rules which 
we are about to dispose of were granted. 

1. We do not see that we have power 
to stay the collection of the taxes, but, as 
the Supreme Court, in its order, has stayed 
all proceedings for the collection of taxes 
until the matters in dispute are finally 
decided, any action by us on this part of 
the petition is unnecessary. 

2. No reason has been given why an 
issue to try by a jury the location of the 
line between York and Lancaster Counties 
should be granted. We do not understand 
that we have the right to grant such an 
issue, but if we do have we must refuse to 
grant it in the absence of any reasons 
given for our doing so, nor dp we think the 
petitioner is in a position to ask it, as it 
had its day in Court, and as to it the case 
is decided. The order of the Supreme 
Court only opened the case to give a re- 
hearing to the County of York and the 
Borough of York Haven, neither of whom 
asks for this issue. 

8. As the change of venue is only asked 
for the trial of the issue which we have 
refused, we of course decline to grant it. 
Id addition, the petition does not comply 
with the Act of Assembly in that it does 
not allege any of the reasons mentioned in 
it necessary to authorize us to grant a 
change of venue. The rules are, there- 
fore, discharged. 

Rules discharged. 



C. P. OP LANCASTER COUNTY. 

In re Appeal of York Haven Water and 
Power Oo. from Assessment in Lan- 
caster County (No. 4). 

Opening of judgment — Re-hearing — 
Change of venue — Act of March SO^ 
1876, P. i., SB. 

The opening of a judgment or decree is ad- 
drMsed to the equitable powers of a court, and 
in the exercise of those powers it is not only 
the right but the duty of the court to impose 
snoh terms as the equities of the caae demand." 

Booh terms can and should limit the defense 
to the purpose for which the judgment is opened 
and, OD the trial or re-heariog, the parties 
should be confined to the terms prescribed. 



For the same reasons the oourt can limit the 
parties who shall be beard. 

Where a judgment or order Is opened, not 
generally, but to allow a specified party in in- 
terest to be heard, another party which has been 
beard has no standing to ask for a change of 
venue. 

The Act of March 80, 1876. P. L., 35, regu- 
lating changes of venue in Pennsylvania does 
not give t<> a disinterested person the right to 
apply therefor and does not apply to proceed- 
ings regulated by Act of Assembly and heard 
by a iudge and not tried by Jury, such as an 
appeal from assessment of taxes. 

Trust Book, No. 19, page 257. 

Petition for rule for change of venue. 

W. U. Hen$el and H. C. Breneman^ 
for petition. 

N. Franklin Hall, County Solicitor, 
Wm. R. Brinton and B. J. Myer$, 
contra. 

July 7, 1906. Opinion by Hasslek, J. 

The appeal of the York Haven Water 
and Power Company from the assessment 
of its property in Lancaster County was 
heard by this Court and dismissed. [See 
22 Law Bbvibw, 161.] An appeal was 
taken to the Supreme Court, which, on 
June 22, 1905, affirmed the action of this 
Court. See York Haven Water and 
Power Company's Appeal, 212 Pa., 622, 
and 22 Law Review, 829]. On January 
15, 1906, application having been made by 
the County of York and the Borough of 
York Haven for a re-hearing of the case, 
the following order was made by the Su- 
preme Court: "And now, January 15, 
1906, upon due consideration of the petition 
of the County of York, and of the Borough 
of York Haven for an order directing that 
the appellant's appeal be reheard by the 
Court below and the answer thereto of the 
County of Lancaster, the supervisors of 
Conoy Township, and the school district of 
Conoy Township, it is ordered and directed 
that the Court of Common Pleas of the 
County of Lancaster open its order dis- 
missing appellant's appeal and rehear the 
same to the end that the County of York 
and the Borough of York Haven may be 
heard on their claim that the property of 
the appellant ought to be assessed and 
taxed exclusively within the County of 
York: and it is further ordered that in the 
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meantime all proceedings to collect coantj, 
township or school taxes assessed against 
the property of the appellant in the County 
of Lancaster be stayed." 

The opening of a judgment or decree is 
addressed to the equitable powers of a 
Court, and, in the exercise of those powers, 
it is not only the right, but the duty, of 
the Court to impose such terms as the 
equities of the case demand: Gilliland vs, 
Bredin, 68 Pa., 898 ; Huston Township 
Insurance Co. vs. Beale, 110 Pa., 821. 
Such terms can limit the defense to the 
purpose for which it is opened, and, on the 
trial or re-hearing, the parties will be con- 
fined to the terms prescribed in the order 
to open. Thus in Gilkyson vs. Larue, 6 
W. & S., 218, it is decided that in opening 
judgments. Courts ought to prescribe terms, 
so that no more is included in the issue 
than the matters alleged in the petition to 
open. In Germania Insurance Co. v$. 
Corbion, I W. N. C, 251, it is decided 
that where a judgment was opened on the 
terms that the defendants do not deny 
their liability, but only the amount of their 
loss,'* it was proper for the Court to con- 
fine the defense to the amount of loss 
and not permit testmony of their liability. 
If the Court can limit what shall be heard 
on the trial of the issue when a judgment 
is opened, for the same reasons it can limit 
the parties who shall be hoard on that 
issue. 

The judgment or order in this case was 
not opened generally. Terms were im- 

?>sed which were that " the County of 
ork and the Borough of York Haven 
may be heard on their claim that the 
property of the appellant ought to be as- 
sessed and taxed exclusively within the 
County of York." Under these terms we 
do not see that the petitioner has any 
standing to have a change of venue. It 
cannot be heard on the re-hearing, as it 
had its day in Court, and the order of the 
Court dismissing its appeal from the assess- 
ment of its property is conclusive as to it. 
It, therefore, has no interest in the re- 
hearing. It is true the Act of 80 March, 
1875, P. L., 85, regulating changes of 
venue in Pennsylvania, does not limit in 
80 many words the parties or persons who 



may apply for a change of venue to those 
who are interested in the case, but that 
must be read into the act by necessarj 
implication. The purpose of the legisla- 
ture could not have been to permit a dis- 
interested person to obtain a change of 
venue. 

Nor do we think the Act applies to a 
case of this kind. It is a proceeding 
regulated by Act of Assembly, and not a 
civil cause in law or equity as those terms 
are generally understood. In addition, 
paragraph 8 of section 1 of the Act of 
1875, under which this petition is drawn, 
does not refer to proceedings that are to 
be hoard by a judge, and not tried by a 
jury. That a county is a party might 
cause local prejudice, and, if local prejudice 
exists, it might be that a jury could not be 
drawn from among the people who would 
try the case fairly. But it can hardly be 
contended that the legislature intended 
that such prejudice would affect the judge 
and justify a change of venue where he, as 
here, was to pass upon the facts, subject to 
a review of them by a higher Court. We 
must, therefore, refuse to grant the rale 
asked for in this case. 

Rule refused. 



C. p. OF LANCASTER COUNTY. 

Wm. F. Beyer vs. J. H. Bathfon, BeceiTer 
of City Trust Oo. (No. 2.) 

(See Supray 251.) 

July 7, 1906. Opinion by Hasslbr, J. 

We have examined the exceptions filed 
in this case and are not convinced that any 
error was committed in the findings of fact 
or conclusions of law. We, therefore, 
dismiss all exceptions and direct counsel 
for defendant to draw a decree in accord- 
ance with the opinion filed April 14, 1906, 
as required by Rule 84 of the Equity 
Rules. 

Exceptions dismissed. 
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BOOK NOTICES. 

The Law Amociation Centennial, Ad- 
dresses delivered March 18, 1902, and 
papers prepared or republished to com- 
memorate the CeDtennial Celebration of 
the Law Association of Philadelphia, 
Pennsjlvania. 

The Committee on Publication having 
this work in charge has conferred a great 
benefit upon the profession by getting up 
this attractive volume, which so fittingly 
commemorates the brilliantly successful 
centennial celebration of the Law Associa- 
tion held at Horticultural Hall, Philadel- 
phia, on March IS, 1902, an event which 
brought together a most distinguished body 
of lawyers, including representatives of the 
bench and bar of neighboring cities and 
national, state and county bar associations. 

Following a happy suggestion the com- 
mittee was empowered to publish in a 
permanent volume not only the two papers 
read at the celebration, viz.. The Introduc- 
tory Address by Samuel Dickson, Chan- 
cellor of the Association, and The Histor- 
ical Address by Hon. James T. Mitchell, 
bat also to have prepared and printed 
other papers which would preserve remi- 
niscences of the life of the bar in the 
middle of the nineteenth century, and 
methods of practice and teaching, and to 
include as well certain other appropriate 
papers of merit already printed. 

The committee were eminently success- 
ful in securing the services of very promi- 
nent members of the Philadelphia Bar to 
prepare the papers desired, and also in 
their selection of the other papers pub- 
lished. 

The result is a delightfully entertaining 
as well as valuable and instructive volume 
of literary productions of the highest 
merit, from the reading of which no law- 
yer can fail to draw inspiration. 

The uniform excellence of the papers 
and the eminence of the writers make 
individual reference to them superfluous. 

The book is tastefully and substantially 



made up, and includes fourteen excellent 
portrait engravings. 

The new papers published, in addition 
to the two already mentioned, are : 

" Some Recollections of the Bar of Fifty 
Tears Ago," by John C. Bullitt, Esq. 

Reminiscences of the Bar," by Hon. 
Clement B. Penrose. 

" Some Recollections," by Wm. Rotch 
Wister, Esq. 

"Sketch of Geo. M. Wharton," by 
Henry E. Bush, Esq. 

The old papers republished are : 

" Leaders of the Old Bar," by Horace 
Binney, Esq. 

** Memoirs of Wm. Rawle," by Thos. I. 
Wharton, Esq. 

" Eulogium on the Life and Character 
of Horace Binney," by Hon. Wm. Strong. 

" Binney's Address on Hon. John Ser- 
geant." 

"Wm. Morris Meredith," by R. L. 
Ashhurst, Esq. 

" Historical Sketch of Law Association," 
by John Samuels, Esq. 

" Eulogium on Chief Justice Tilghman," 
by Horace Binney, Esq. 

The volume also includes the constitu- 
tion and by-laws of the association and a 
list of its officers and members. 



Svbject Index of Law Additions to New 
York State Library. Mblvil Dbwby, 
Director. Published by N. Y. State 
Educational Department, Albany. Price 
85 cents. 

This complete and very neatly gotten 
up index covers 21,184 volumes added to 
the library since the publication of the 
original subject index compiled in 1882 by 
Stephen B. Griswald then Law Librarian, 
to which it is supplemental and the classi- 
fication and form of which it follows. It 
also contains references to leading articles 
in 550 volumes of American, Irish, English, 
Scotch, Canadian and colonial law periodi- 
cals. 
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C. P. AND Q. S. OPINIONS. 



By JuDGB Hassler : 

Saturday, July 7, 1906. 

Elmer E. Pierson vs. MacNutt & Brey. 
Rule for judgment non ohitante veredicto 
discharged. 

Emma Millhouse v%. William Morris. 
Rule to strike oflf judgment of non-suit 
discharged. 

Rebecca J. Moss V9. The Lancaster and 
York Furnace Street Railway Company. 
Rule for new trial discharged. 

Jesse D. Brame v%. Isaac Diller. Rule 
for new trial discharged. 

Joseph M. Brame v%, Isaac Diller. 
Rule for new trial discharged. 

A. C. Ilyus, administrator d. b. n. c. t. a. 
of Ferdinand Utermoehl, deceased, t;«. 
Maria Buch. Rule to open judgment dis- 
charged. 

Craig, Finley & Co. vs. Lancaster Peer- 
less Emery Wheel Co. Rule for judg- 
ment for want of a sufficient affidavit of 
defense made absolute and judgment en- 
tered for $64.50. 

Mary Hassel vt. John H. Erantz. Rule 
on sheriff to pay balance of money to John 
E. Shimp and Peter N. Krantz discharged, 
and distribution ordered in accordance 
with the opinion. 

Charles Anderson vb. George G. Cully. 
Rule to set off judgment of George G. 
Cully against plaintiff's verdict, etc., made 
absolute. 

H. G. Bush V9. Mary Young, Executor 
of Ferdinand Odermoehl, dec'd. Rule to 
strike off judgment of non-suit discharged. 

Francis J. Gerz V9. The American Re« 
lief Association. Rule for new trial dis- 
charged. 

In re Appeal of York Haven Water and 
Power Company from the assessment of 
lands in Lancaster County. Rule for issue 
discharged. 

William F. Beyer V9. J. H. Rathfon, 
Receiver of the City Saving Fund and 
Trust Company. Exceptions to decree 
nm dismissed. 

Agnes C. Bollman vs. Harvey K. Stork 
and Ellsworth R. Griffith. Exceptions to 
decree dismissed. 

J. W. Denlinger vs. The Conestoga 



Electric Light and Power Company, In- 
corporated. Rule for new trial discharged. 

James H. Dunworth vs. Empire Amuse- 
ment Company (a foreign corporation), 
proprietors of the Sophie Brandt Opera 
Company. Rule on plaintiff for security 
for costs discharged. 

H. E. Gerhard vs. Mrs. Ella McCarty, 
widow, and James H. Harlow. Excep- 
tions to decree sustained and decree 
directed to be amended. 

International Harvester Company of 
America vs. Thomas Towson. Rule to 
open judgment discharged. 

Edwin H. Horst vs. Israel N. Widder. 
Rule to amend statement sustained. 

Maria Brackbill, Trust estate. Excep- 
tions to auditor's report dismissed and 
report confirmed absolutely. 

Griffith & Boyd vs. S. U. Eichenberg. 
Certiorari. Exceptions sustained and pro- 
ceedings of justice set aside. 

A. J. House and Levi Keck vs. John 
S. Hershberger, defendant, and Darid 
Shirk's executors, garnishees. Rule for 
new trial made absolute. 

J. H. Frank's Executor vs. John S. 
Hershberger, defendant, and David Shirk's 
executors, garnishees. Rule for new trial 
made absolute. 

Elias McMellen vs. H. S. Willitmson. 
Exceptions to findings of fact, conclusions 
of law and decree dismissed. 

In re Appeal of York Haven Water and 
Power Company. Petition for a change 
of venire. Rule refused and petition dis- 
missed. 

Robert Martin Barr vs. Hugh R. Fulton. 
Rule for judgment for want of a sufficient 
affidavit of defense discharged. 

Charles L. Brown, Receiver of the 
Quaker City Fire Insurance Company vs. 
N. R. Hoffman and B. F. Hoffman, trad- 
ing as Hoffman Brothers. Appeal from 
taxation of costs sustained and prothono- 
tary directed to re-tax costs in accordance 
with opinion. 

Commonwealth t;«. Henry Wilhelm. 
Motion to quash indictment sustained and 
indictment quashed. 

Commonwealth vs. Henry Binkley, Sr. 
Motion to quash indictment sustained and 
indictment quashed. 
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The owner of buildings on the oppoRite sides 
of a fourteen-feet wide public alley will not be 
enjoined at the instance of an adjoining prop- 
erty owner, from erecting between such build- 
ings a foot-bridge six feet wide and twelve feet 
high more thau fourteen feet above the alley, 
vrhich will not interfere with public travel or 
the hauling of bay or straw on the alley or ob- 
struct the light or air of plaintiflTs property, or 
injure bim in any way. 

A private citizen cannot enjoin an interfer- 
ence with the public highways unless he shows 
that his legal rights have been invaded, causing 
some special damage to himself of a serious 
nature. 

Equity Docket, No. 4, page 2G1. 
Bill for injunction. 

B. F. Davin and Edwin M. O liberty 
for plaintiff. 

Cot/le ^ Keller J for defendant. 

April 14, 1906. Opinion by Hasslbr, J. 

From the bill, answer and testimony, we 
find the following facts : 

Findings of Fact.— 1. Mifflin Alley, 
80 far as it concerns this case, is a fourteen- 
foot wide alley in Lancaster City running 
from Duke to Christian Streets between 
East King and Vine Streets. The plain- 
tiff awns property on the northeast and 
loutheast corners of Christian Street and 
Mifflin Alley. On the northeast corner 
is a stable used in connection with the 
Exchange Hotel, also owned by plaintiff, 
which adjoins it on the north. On the 
southeast corner is a stone stable and 
shedding. The defendant owns property 
on the north side of Mifflin Alley, 68 feet 
east of the property of the plaintiff, and 
also on the south side adjoining the plain- 
tiff's property and extending eastward to 
Dake Street. 



2. On defendant's property on the north 
side is erected a large building which is a 
continuation of a store fronting on East 
King Street owned and occupied by the 
defendant. On the south side, beginning 
60 feet east of plaintiff's property, is a 
large brick warehouse and store building 
fronting on Duke Street, which he pro- 
poses to use in connection with his East 
King Street store. Between this building 
on the south side of said alley and the 
plaintiff's stable at the southeast corner of 
Mifflin Alley and Christian Street is an 
open lot, with a frontage of 60 feet on said 
alley. The defendant is about to erect a 
bridge fourteen feet and some inches above 
the surface of the street to connect his 
building on the north and south sides of 
said Mifflin Alley, which bridge is about 6 
feet wide and about 12 feet high. The 
purpose for which said bridge is to be 
erected and used is for the passage of 
patrons of the defendant from one store to 
another for his own benefit and advantage, 
and is not for the advantage, accommoda- 
tion or benefit of the traveling public. 

The plaintiff seeks, by this bill in equity, 
to enjoin the construction of this bridge. 
A preliminary injunction was granted on 
the bill which was dissolved on February 
3, 1906, on motion of the defendant. 
[See Supra^ page 187.] 

3. This bridge will not interfere with 
travel on Mifflin Alley. It is two feet 
higher than the average county bridge or 
barn door, and will not interfere with the 
hauling of hay or straw underneath it, as 
is claimed in plaintiff's bill. It will not 
obstruct the light or air of plaintiff's prop- 
erty, nor will it interfere with firemen in 
case a fire should break out upon the prop- 
erty of plaintiff. It has not been shown 
that the plaintiff will suffer any injury or 
special damage by reason of the erection 
of this bridge, nor has it been shown that 
it will in any way interfere with the use of 
said alley by the public. This disposes of 
all the findings of fact asked for by the 
plaintiff or defendant, and we will not an- 
swer each one specifically. 

Conclusions of Law. — A private citi- 
zen cannot enjoin an interference with the 
public highways unless he shows that his 



C. p. OF LANCASTER COUNTY. 

McMellen vs. Williamson (No. 2). 

Bridge over public alley — Injunction- 
Public and private injury. 
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legal rights have been iovaded causing 
some special damage to himself. Mechling 
v$. Bridge Company, 1 Grant, 416. Spar- 
hawk v$. Railway, 54 Pa., 401. Living- 
ston VB. Wolf, 186 Pa., 519. Saylor v$. 
Canal Company, 183 Pa., 167. Cumber- 
land Valley Railroad Company's Appeal, 
62 Pa., 218. Such proceedings must be 
instituted in the name of the Common- 
wealth. 

In Livingston vi. Wolf, 186 Pa., 523, 
the master, whose report was confirmed hy 
the Court and afterwards by the Supreme 
Court says, The rights of property own- 
ers along the public highway are nowhere 
defined with precision . . . But when an 
individual asks an equitable remedy, when 
he seeks by injunction to restrain another 
from erc^cting or maintaining that which is 
styled a nuisance, something more than a 
mere invasion of a legal right must be 
shown. He must of course first show that 
a legal, or, as it is sometimes called, a sub- 
stantial right has been invaded, else no 
matter how great a damage he may suffer 
from the act or omission of the defendant, 
he would not have any standing to com- 
plain. He must then go beyond this and 
show that the injury done him is not of a 
trifling character, but tangible, consider- 
able and seriously interfering with the 
enjoyment of his property. Some of the 
cases even go further, and put it per- 
haps too strongly by saying that the 
injury must be irreparable. At all 
events the injury must be of a special, 
private and peculiar character. The mere 
fact that the object complained of amounts 
to a public nuisance, does not render it 
improper for a private individual to seek 
relief by injunction, if his legal rights have 
been infringed, and if, in addition to the 
damage suffered by the public generally, 
he shows a damage done him of a special 
and peculiar kind. * * * The rule is that 
one erecting or maintaining a common 
nuisance is not liable to an action at the 
suit of one who has sustained no damage 
therefrom, except such as is suffered by the 
public generally. He is liable at the suit 
of one who has sustained damage peculiar 
to himself. No matter how numerous the 
persons may be who have sustained this 



peculiar damage, each is entitled to relief 
therefore. The public nuisance becomes a 
private one to every person on whom it in- 
flicts such peculiar damage." While the 
Supreme Court decided this case on other 
grounds, Judge Williams, in delivering the 
opinion of the Court, says, page 585, It 
follows that the projecting window is not 
an unlawful obstruction, but a lawful struc- 
ture. If this conclusion could be regarded 
as doubtful, the decree ought nevertheless 
to be aflBrmed upon the finding of the mas- 
ter that the window caused no appreciable 
injury to the plaintiff." 

In this case it has not been shown that 
any right of the plaintiff has been or will 
be invaded or interfered with by the erec- 
tion of the proposed bridge. Nor has it 
been shown that this erection will injure 
or damage the plaintiff in any particular. 
Nor will it interfere with the public use of 
the alley. Unless it does so interfere with 
the public use of the alley, it would not be 
a public nuisance. We do not think the 
defendant is estopped from asking the re- 
lief prayed for in this bill by reason of any 
delay in proceeding, and do not dismiss 
his bill on that account. 

The first, third, fourth, sixth and seventh 
requests for findings of law by the plaintiff 
are answered in these conclusions of law. 
The second and fifth requests not being 
material to this case are not answered. 

We are of the opinion that the plaintiff 
is not entitled to the relief sought, and we 
dismiss his bill at bis costs. 

Bill dismissed. 



C. P. OP LANCASTER COUNTY. 

McMellen vs. Williamson, (No. 3). 
(See preceding case). 
July 7, 1906. Opinion by Hassler, J. 

We have examined the exceptions filed 
in this case and are not convinced that we 
erred in our findings of fact or conclusions 
of law. We therefore dismiss all excep- 
tions and direct counsel for defendant to 
draw a decree in accordance with oar 
opinion filed April 14, 1906, as required 
by Rule 84 of the Equity Rules. 

Exceptions dismissed. 
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C. p. OP LA.NCA8TER COUNTY. 

Bebecca J. Moss ts. The Lancaster & York 
Furnace Street Railway Co. 

Liability of railway for accident on 
track$ not it$ own — Duty of to take 
care — Principal and agent — Corpora* 
tione — Negligence — Vreuumption — 
Pa$8enger — Burden of proof — Point 8. 

A railway oompaDy is liab'e for an injui-y to 
a pasaoDger through the failure of its employees 
to properly control its car while ruuuing o?er 
the tracks of another company. 

More than ordinary care and prudence is re- 
quired of street railway companies in carrying 
their passengers. They must use the utmost 
care which human knowledge, skill and fore- 
si^ht can provide to avoid injury to them. 

Where a passem^er is injured, without negli- 
gence on his part there is a presumption that 
the accident was due to wane of care of the 
company or its employees, and the burden of 
proof is on it to show absence of negligence 
and that it exercised all the oare required of it 
under the circumstances of the case. 

A passenger is one who iS traveling in a pub- 
lic conveyance by virtue of a contract express 
or implied with the carrier, having paid fare or 
its equivalent or having boarded the vehicle 
with the knowledge or consent of the agents of 
the carrier, and being liable to pay fare when 
called upon. 

A person riding on a railroad oar is presumed 
to be a passenger and the burden is on the 
carrier to prove the contrary. 

As between the principal and third parties, 
the true limit of an agent's authority to bind 
tbe former is his apparent authority, within the 
general scope of the business entrusted to him, 
although the specific act m'ay be fraudulent or 
contrary to his private instructions; and this is 
especially the case with officers and agents of 
corporations since a corporation acts only 
through agents. 

A corporation which has received the benefits 
of a contract made by its officers cannot deny 
their authority to make it. 

An agreement exempting a common carrier 
from liability for the negligence of its servants 
ii not valid in Pennsylvania. 

Each point submitted to the court on the 
trial of a case is to be taken as a distinct and 
independent proposition, so that the answer 
may be a simple affirmance or negation of it. 

April Term, 1905. No. 44. 

Rule for new trial. 

W. U. Eensfl, A. F. Hoitetter and 
Jacob H. Byrncj for rule. 



C. H. Montgomery^ Geo. Ro$$ Eshle- 
man and Leo MacFarlandy contra. 

July 7, 1906. Opinion by Hasslbr, J. 

The defendant company owns and oper- 
ates a trolley road running from Millers- 
ville through Martic Forge to York Fur- 
nace. At Martic Forge th« line of tbe 
Lancaster and Southern Railway Company 
connects with it and runs southwardly 
through Mt. Nebo. This latter road was 
not being operated on the day of the 
accident, March 21, 1905. The plaintiff 
was one of a funeral party which, on the 
day of the accident, went from Lancaster 
to Mt. Nebo. From Lancaster to Millers- 
ville the party were taken over another 
road in the cars of that road. At Millei-s- 
ville they got on a car of the defendant 
company, in charge of one of its motormen 
and conductors and its superintendent, and 
were taken to Martic Forge, at which point 
the car was run on to the trackfi of the 
Lancaster and Southern Railway Company, 
and in charge of the same men was taken 
to Mt. Nebo. After the funeral at Mt. 
Nebo the party again boarded the car, and 
the return trip to Lancaster was commenced. 
Just before starting, the conductor, as a 
witness says, " shouted * let her go,' and 
he did let her go." After leaving Mt. 
Nebo the road goes up a considerable 
grade over the top of a hill, then down on 
another long and steep grade to Martic 
Forge. The car was running twelve or 
fourteen miles an hour at the top of the 
hill, and no attempt was made to check its 
speed or get control of it before going 
down the grade referred to. It soon got 
beyond the control of tho men in charge of 
it, and dashed down the hill until it ran 
into a short switch, where the car was 
smashed and the plaintiff, among others, 
was injured. 

The testimony as to the contract under 
which the party were taken to Mt. Nebo 
was conflicting. Two witnesses, on behalf 
of the plaintiff, testify that, on the Satur- 
day preceding the accident, an arrangement 
was made by them with the president of 
defendent company to take them from 
Lancaster to Mt. Nebo in a special car for 
fifty-five cents each, that being the regular 
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fare between the two places ; that, in pur- 
suance of this agreement, one of the wit- 
nesses called at the office of the company 
on the following Monday and obtained 
from its superintendent a book of tickets 
calFing for a round trip from Lancaster to 
Martic Forge, marked " Special." The 
witness says that the superintendent told 
him, when the tickets were given to him, 
that he would give them these tickets, as 
they had none printed to Mt. Nebo, and 
that they would charge full fare, which 
was fifty five cents, from Lancaster to Mt. 
Nebo and return. Twenty -one of the 
tickets were used, including one for the 
plaintiff, and the superintendent was paid 
$11.55 for them at Millersville, on the trip 
down, just before the defendant company's 
car was boarded by the party. On the 
other hand, the defendant company's pre- 
sident says he did not agree to take the 
party to Ml. Nebo, but only to Martic 
Forgo, and that the two witnesses of the 
plaintiff, referred to, were to come to the 
meeting of the board of directors of the 
company on Monday, and, if the board 
consented to their being taken to Mt. 
Nebo, it would be all right. This they 
did not do. The tickets, however, were 
given by the superintendent of the de 
fendant company before the time of the 
meeting of the directors. The car was run 
through from Millersville to Mt. Nebo 
without any further arrangement with any 
of the defendant company's officers. The 
president of the company also says that the 
regular fare to Martic Forge was forty-five 
cents, and the extra ten cents for each 
ticket was because they had a special car, 
and not in payment of the fare from Mar- 
tic Forge to Mt. Nebo. All these matters 
were submitted to the jury, and, as such 
submission is not made the ground of any 
of the reasons for a new trial, we assume 
this was done correctly, and by their ver- 
dict the jury evidently found them in favor 
of the plaintiff. 

There is no competent testimony that 
the plaintiff or any of the funeral party 
said to any officer of the defendant com- 
pany that the trip from Martic Forge to 
Mt. Nebo was at their own risk. 

The jury found a verdict in favor of the 



plaintiff, and, in its application for a new 
trial, the defendant assigns five reasons: 

1. The first reason is, that we erred in 
refusing and not affirming the defendant's 
first point. This point was not read to the 
jury, and it is as follows : " There is no 
evidence in the case to show that either 
the president or superintendent of defend- 
ant company had any authority to contract 
to operate its cars or to accept for it pas- 
sengers over the Lancaster and Southern 
Railroad, which was an independent rail- 
road not under defendant's control and 
forming no part of its system. In the 
absence of a contract, express or implied, 
with defendant, plaintiff was not its passen- 
ger and not entitled to recover. Answer : 
Refused." 

The defendant was entitled to an affirm- 
ance of the second sentence of this point, 
and, as a single and separate proposition, 
of the first sentence also ; but, taken to- 
gether, we think ita affirmance would have 
been misleading. It assumes that evi- 
dence of the authority of the president or 
superintendent to make the contract was 
necessary before either an express or im- 
plied contract could be made. This is not 
the law, and as a whole we could not affirm 
the point. Each point is to be taken as a 
distinct and independent proposition, so 
that the answer may be a simple affirmance 
or negation of it. Sidney School Furniture 
Company v$. Warsaw School District, 130 
Pa., 76. 

In Pennsylvania Railroad vs. Price, 9t) 
Pa., 256, a passenger is defined to be 
** one who travels in some public convey- 
ance by virtue of a contract, express or 
implied, with the carrier, as the payment 
of fare, or that which is accepted as an 
equivalent therefor." See also Bricker 
v$. The Railroad, 132 Pa., 1 ; Rowdin vs. 
The Railroad, 208 Pa., 623. In 8 Thomp- 
son on Negligence, Section 2633, it is said: 
" * * It is therefore better to say that 
the relation is created by the act of the 
passenger in boarding the carrier's vehicle, 
with the knowledge or consent of the car- 
rier, manifested through his proper agent, 
which may be his agent at the station sell- 
ing the ticket or his agent in charge of the 
' train." In Pennsylvania Railroad vs. 
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Books, 57 Pa., 839, and Creed vs. Penn- 
sylvania Railroad, 86 Pa., 139, it is de- 
cided that everj one riding on a railroad 
car is presumed to be there lawfully as a 
passenger, having paid, or being liable 
when called on to pay, his fare, and the 
onus is upon the carrier to prove the 
contrary. 

The plaintiff was on the car of the de- 
fendant company and had paid her fare. 
The car was in charge of the superinten- 
dent, who was an officer of the defendant 
company, having charge of the running of 
its cars and making contracts for carrying 
passengers. It was run by the defendant's 
motorman and conductor. All this showed 
an express contract between her and the 
company, and made her a passenger, un- 
less the failure to prove that the president 
or superintendent had authority to make 
contracts for the carrying of passengers or 
the superintendent to run the car over the 
Lancaster and Southern Railway Com- 
pany's lines affected her status as a pas- 
senger. 

In Adams Express Company vs. Schles- 
singer, 75 Pa. 246, it is said by Chief 
Justice Mercur : *' Corporations act through 
agents. The public is not informed as to 
the specific and private instructions which 
may be given to them limiting their osten- 
sible powers. A just protection to per- 
sons dealing with corporations imperatively 
requires that the act of the agent within 
the general scope of tho business with 
which he is entrusted shall bind the com- 
pany, although the specific act may be in 
excess of his private instructions. 

In Brooke vs. New York, Lake Erie 
and Western Railroad Company, 108 Pa., 
529, an authorized shippini^ clerk of the 
defendant corporation issued a bill of lad- 
ing for goods which the company had 
never received. The bill of lading came 
into the hands of an innocent third party, 
who made advances of money on it. In 
an action against tho company, it was con- 
tended that, as no authority, real or ap- 
parent, had ever been given the clerk to 
issue a bill of lading unless goods were re- 
ceived by tho company, it was not liable. 
In delivering the opinion of the Court, 
Justice Sterrett says: As between prin- 



cipal and third parties, the true limit of 
the agent's authority to bind the former is 
the apparent authority with which the 
agent is invested ; but, as between the 
principal and the agent, the true limit is 
the express authority or instruction given 
to the agent : Evans' Agency, 594, 606 ; 
Adams Express Co. vs, Schlessinger, 25 
P. F. Smith, 246. The principal is bound 
by all the acts of his agent within the 
scope of the authority which he held him 
out to the world to possess, notwithstand- 
ing the agent acted contrary to instruc- 
tions ; and this is especially the case with 
ofiicers and agents of corporations. Since 
a corporation acts only through agents, it 
is bound by its agent's contracts when 
made ostensibly within the range of their 
office. One who authorizes another to act 
for him in a certain class of contracts un- 
dertakes for the absence of fraud in the 
agent acting within the scope of his author- 
ity : Whart. Cont., Sec. 96, 130, 269. 
The authority of an agent to act for and 
bind his principal will be implied from the 
accustomed performance by the agent of 
acts of the same general character for the 
principal with his knowledge and consent : 
Evans' Agency, 193, note. These ele- 
mentary principles are founded on the doc- 
trine that where one of two persons must 
suffer by the act of a third person, he who 
has held that person out as worthy of trust 
and confidence, and as having authority in 
that matter, should be bound by it: Evans' 
Agency, 591. It is conceded in this case 
that the company did not authorize the 
issuance of bills of lading without receipt 
of the goods* but it put Weiss in its place 
to do that class of acts, and it should be 
answerable for the manner in which he 
conducted himself within the range of his 
agency. Public policy, as well as the ulti- 
mate good of corporations themselves, re- 
quires that this should be the rule." 

The defendant company held its Presi- 
dent and superintendant out to the world 
as worthy of trust and confidence. If they 
acted fraudulently in contracting to carry 
and in carrying the plaintiff over the line 
of the Lancaster and Southern Railway 
Company to Mt. Nebo, when they had no 
authority to do so, the company is bound 
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hj their acts, and as the plaintiff was in- 
jured, the defendant company, and not she, 
must suffer by reason of such action in that 
it must pay the damages for the injury she 
has sustained. 

The view of the law contended for by 
the defendant, namely, that it is the duty 
of the passenger to see that the officer or 
agent of a railway company had authority 
to make the contract to carry a passenger 
or freight, would render it almost impos- 
sible to do business with such company. 
An additional reason for our position in 
this case is, that the company, having re- 
ceived the benefits of the contract made by 
its President, even though without author- 
ity, is bound by that contract. It is not 
denied that the fare was paid, and it was 
submitted to the jury whether the ten cents 
over and above the regular fare from Lan- 
caster to Martic Forge was paid for the 
ride from Martic Forge to Mt. Nebo, and 
the jury evidently found this in favor of 
the plaintiff. We charged the jury fully 
on the law of this point and as favorable to 
the defendant as it was entitled to. 

2. The second reason is, that we refused 
to affirm defendant's second point. This 
point was not read to the jury and is as 
follows: If the jury believe, from all the 
evidence in the case, that the defendant 
company did not undertake and was not 
bound to carry the plaintiff over the line 
of another railway company, and that it did 
so only at the request of plaintiff through 
her agent, and that the party or person who 
induced defendant's employes to transport 
plaintiff from Martic Forge to Mt. Nebo 
assumed all the risks of that passage, there 
can be no recovery, and the verdict must 
be for defendant. Answer: Refused." 

We refuse to affirm this point because 
it assumed that the defendant company did 
not undertake to take plaintiff to Mt. Nebo. 
This was not the fact. It did undertake 
and did do so. Both the plaintiff and de- 
fendant admitted that the car was run to 
Mt. Nebo by employes and superintendent 
of the defendant company. This was un- 
dertaking to take them there. The only 
question was, whether a contract was made, 
which question was submitted to the jury. 
The point could not have been affirmed for 



the additional reason that there was no 
competent proof that the plaintiff or her 
agent agreed that they were to be taken 
from Martic Forge to Mt. Nebo at their 
own risk, and even though such an arrange- 
ment had been made, it was against public 
policy and void. Pennsylvania Railroad 
vs. Henderson, 51 Pa. 815; Burnett vi. 
Pennsylvania Railroad, 176 Pa. 45. 

3. The third reason is, that we erred in 
charging the jury as follows: "It is the 
duty of a railroad company carrying pas- 
sengers for pay to use the utmost care 
which human knowledge, skill and fore- 
sight can provide to avoid injury to its 
passengers. More than ordinary care and 
prudence is required of street railway 
companies in carrying its passengers." 
This instruction is in almost the exact Ian 
guage used by Justice Green in Frede- 
ricks V8. Northern Central Railroad Com- 
pany, 157 Pa. 108. 

4 and 5. The fourth reason is, that we 
erred in charging the jury that " there is 
a presumption that the accident was due to 
to want of care of the defendant or its 
employes," and the fifth reason is that we 
erred in charging the jury as follows : If, 
however, you find from the testimony that 
the defendant has not shown an absence of 
negligence, that is, that it has not shown 
it exercised all the care required of it 
under the circumstances of the case, then 
the plaintiff is entitled to recover, and 
your verdict should be for her." These 
instructions are justified by the cases of 
Philadelphia and Reading Railroad vs. 
Anderson, 94 Pa. 851, and Dampman vs. 
Pennsylvania Railroad, 166 Pa. 520. 

We, therefore, discharge the rule for a 
new trial. 

Rule discharged. 



Levenite, Appellant, vs. Oity of Lancaster. 

Accident at ditch in city street — Inde- 
penden t contractor — After-diicovend 
law. 

A oity is not liable for an injury caused by 
driving into a ditch dug in a city street by * 
contractoi employed under a oity permit by ^ 
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private party to make a coDoeotion with the 
city sewer. 

Id sach case the qneation as to the Talidity of 
the permit, Dot haviofr been raised before the 
ooart below, will Dot be coDsidered od appeal, 
tbe oa«e haviof^ beeo properly tried od the issue 
raised. 

Appeal No. 278, January Term, 1904, 
from C. P. of Lancaster County, 

The suit was brought to recover damages 
for injury caused by the plaintiff driving 
into an excavation in a city street made 
by a contractor employed by a private cit- 
izen to make a connection with the city 
sewer. 

The court below, Landis, P. J., entered 
a judgment of compulsory non suit, and sub- 
sequently refused to strike it off. [See 
21 Law Rbvibw, 169.] 

The plaintiff thereupon took this appeal 
assigning for errer this action of the court. 

B, F. DavtSy for appellant. 

The city derives a revenue from sewer 
connections and has supervision over them 
under its ordinances and is therefore liable. 

Pittsburg v$, Grier, 22 Pa. 54. 

Trego v$. Honey brook Boro., 160 Pa. 76. 

An excavation in a city street must be 
properly protected against accident. 

Humphry's vs. Armstrong Co., 56 Pa. 
204. 

Born v$. Plank Road Co., 12 W. N. C. 
283. 

The testimony showed that the permit 
obtained by the contractor was merely oral 
and not written as required by city ordi- 
nance (See City Ordinance Book p. 156). 
This made the city liable. 

Boyer Appellant vs. Hazleton Boro., 
171 Pa. 167. 

Sopherstein vs. Bertels, 178 Pa. 401. 

City of Philadelphia vs. Gilmartin, 71 
Pa. 140. 

City of Philadelphia vs. Collins, 68 Pa. 
106. 

Kible vs. Philadelphia, 105 Pa. 41. 

The burden of proving that the contrac- 
tor was an ** independent contractor " was 
on the defendant. The plaintiff made out 
a prima facte case and the non-suit was 
improperly entered. 

Hepburn vs. City of Philadelphia, 149 
Pa. 885. 



JS. M. Oilbert, C. Reese Ehy and 
Oeisenherger ^ Rosenthal city solicitors 
for appellees. 

If there was negligence it was that of an 
independent contractor working under a 
city permit as shown by the evidence and 
the city was not liable. 

Painter vs. Pittsburg, 46 Pa. 218. 

Susquehanna Depot vs. Simmons and 
Wife, 112 Pa. 384. 

Smith vs. Simmons, 103 Pa. 3^. 

May 24, 1906. Per Curiam. 

At the trial the plaintiff proved that the 
excavation in the street was made by an 
independent contractor under a permit from 
the city. He might have done better by 
stopping with tbe proof of his own case. 
The argument in support of this appeal is 
that tbe city was not relieved from liability 
because no lawful permit had been obtained. 
This is a clear shifting of position because 
of after-discovered law and raises a ques- 
tion not involved in the trial. The case 
was properly tried on the issue raised, and 
the judgment is affirmed on the opinion of 
the learned judge of the Common Pleas. 



Ooold Tell It Another Way. 

Many years ago an old and well-to-do 
farmer in Western New York had some 
thing of a reputation as a litigant. He 
had a peculiar twist about his mouth when 
he talked, due to some muscular affection, 
which gave a striking effect to his utter- 
ances. His old neighbors tell of a trip 
that he made to see his lawyers on a cer- 
tain occasion when he had made up his 
mind to have a lawsuit. He sat down with 
his lawyer, and laid out his case before 
him at length. But the lawyer said : 
'* Well, on that statement you haven't any 
case." The old man hitched his trousers 
nervously, twitched his face, and hastily 
replied : " Well, I can tell it another way." 



A CERTAIN judge was charged with par- 
tiality on one occasion, and indignantly re- 
plied: I want you to understand, sir, that 
this court is neither partial nor impartial." 
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0. C. ADJUDICATIONS. 



By JuDGB Smith : 

Monday, June 18, 1906. 

Fred'k Fleischman, Manor. 

Jacob C. Gerber, Rapho. 

Michael G. Groif, Ephrata Bor. 

Byron J. Ibach, Penn. 

George Kemrer, W. Hempfield. 

Mary Josephine Lederer, City. 

Tuesday, June 19, 1906. 

Israel S. Sheirk, Manheim Bor. 

Maggie Schupp, Brecknock. 

Wednesday, June 20, 1906. 

Henry Herr, City, $9,051.61. 

Monday, July 2, 1906. 

Geo. S. Shuman, Manor, $1,884.44. 

Jno. G. Book, Drumore, $6,711.74. 

Fanny McCorkle, Pequea, $1,996.73. 

Franklin Andes, City, $980.82. 

Catharine Holman, Rapho, $385.61. 

Geo. R. Miller, Rapho, $2,003.20. 

Jno. F. Reith, City, $^1,719.75. 

Cath. M. Manning,* Manor, $1,049.89. 

Catharine McMullen, City, $169.69. 

John S. Hoover, New Holland Bor., 
$1,241.20. 

Isaac F. Bomberger, Lititz, $2,692.88. 

Thursday, July 19, 1906. 

Eliza E. Smith, City, $13,455. 

Peter H. Weinhold, Denver, $3,904.72. 

Christian Bender, West Hempfield, 
$2,271.12. 

Frank Reager, Ephrata Twp., $211.11. 

Levi Brown, West Hempfield, $70.37. 

Levi Hollinger, Manheim Township, 
$1,335.29. 

Lizzie S. Coser, Rapho, $1,134.92. 

Alice I. Dupree, Drumore, $168.01. 

Elizabeth Fritsch, City, $7,575.77. 

Henry M. Lefever, West Lampeter, 
$2,498. 

Reuben 0. Albright, City, $1,685. 
Harriet Gealbach, City, $4,475.15. 
David Eshleman, Manor, $16,629.60. 
Christ M. Kauffman, Manor, $2,069.53. 
Matthias S. Horst, Leacock, $52,254.76. 
Henry G. Bowman, Brecknock, $5,- 
466.59. 

Peter H. Lehman, E. Donegal, $658.27. 
John H. Eckman, City, $354.80. 
Isaac Martin, Earl, $5,517.60. 



Henry S. Kruger, Rapho, $1,101.39. 

Annie Lessley, Brecknock, $1,031.17. 

Marv Conrad, Ephrata Twp., $595.31. 

B. F. Diflfenderffer, Rapho, $3,037.51. 

Catharine Lintner, Manor, $3,500.30. 

David Harnish, West Earl, $9,579.26. 

Henry Wolf, City, $4,327.19. 

Rebecca Coser, Rapho, $2.42. 

Geo. D. Sprecher, City, $34,622.83. 

Emanuel E. Miller, East Hempfield, 
$39,206.20. 

James McGrady, Columbia, $1,423. 

George Vogel, E. Donegal, $600.57. 

Mary Mclntyre, U. Leacock, $178452. 

Wm. Wright, City, $2,140.37. 

David E. Brubaker, Manor, $1,196.09. 

Austin Bohn, Idaho Falls, Idaho, 
$174.50. 

Annie R. Stauffer, Elizabeth, $2,268.83. 

Levi H. Mann, $900.26. 

Martin S. Musser, West Hempfield, 
$40,315.38. 

Harry D. Witmer, East Lampeter, 
$17,487.61. 

Amos B. Shenk, Penn, $3,007.82. 

Emma B. Sheaffer, W. Earl, $3,269.69. 

Abraham Horst, Rapho, $23,943.73. 

John G. Weigand, City, $6,128.78. 

Samuel Her^zler, Caernarvon, $525.47. 

Harvey G. Bear, Manheim Township, 
$159.79. 

Adam Miller, City, $3,880.17. 

Peter Shickley, Mt. Joy Bor., $643. 

Magdalena Brackbill, Paradise, $14,- 
678.23. 

Mary Weinhold, Brecknock, $456.94. 

Henry B. Nissley, E. Donegal, $952.76. 

David G. Herr, Manor, $11,549.46. 

Peter C. Ebersole, Manheim Township, 
$771.99. 

Thursday, July 27, 1906. 

Mary Prangle, City, $5,946.60. 

Wip. J. Christee, Little Britain, 
$4,049.66. 

Eliz. H. Suavely, Manheim Boro., 
$9,213.26. 

Barbara Denlinger, E. Lampeter, 
$6,473.27. 

Harriet Moore, E. Hempfield, $57,- 
549.68. 

Susan Landis, Warwick, $280.86. 
Hiram L. Detweiler, W. Hempfield, 
$5,690.67. 
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Vou XXIII.l MONDAY, AUG, 6, 1906. [No. 89. 



Kunenborff, AvpeUant vs. The Oonestoga 
Kmetton Oo. 

Contributory negligence — Street railway 
— Stop^ look and li$ten. 

The driver of a oloeed wagon who, after hav- 
ing stopped, looked and listeDed, drivee slowly 
along a street railway track for twenty-five or 
thirty feet and then turns across it without 
looking again and is injured by being struck by 
a oar is guilty of contributory negligence. 

Appeal No. 804, of Januarj Term, 1904, 
from C, P. of LaDcaster Goanty. 

The suit was brought to recover dam- 
ages for an injury sustained by the plain- 
tiff by being struck by a trolley car while 
driving a closed laundry wagon across the 
tracks, after having stopped and looked 
back about twenty -five or thirty feet from 
where he crossed. 

The Court below, Landis, P. J., entered 
a compulsory non-suit and subsequently 
refused to strike it off. [See 21 Law 
Rbvibw, 246.] 

The plaintiff then appealed, assigning 
for error this action of the Court. 

B. F. DaviB^ for appellant. 

The wagon was in full view of the mo- 
torman for three hundred feet, and he had 
no excuse for running into the plaintiff. 

Thomas vs. Citizens Pass. Ry. Co., 5 
Mont., 84. 

Girard Pass. Ry. Co. v$. Middleton, 8 
W. N. C.,486. 

Under such circumstances the case is 
for the jury. 

Thomas vs. Traction Co., 180 Pa., 114. 

Woelfel V8. Ry.Co., 188 Pa., 218. 

Wilson r«. Traction Co., 10 Superior, 
325. 

Jones Bros. V9. Ry. Co., 9 Superior, 66. 

Had the roadbed been in good condition 
the accident would not have occurred. 
This is an element in the case. 



P. R. R. R. Co. vs. Can, 99 Pa., 
506. 

Kraus v$. R. R. Co., 189 Pa., 272. 

Baugbman v$. R. R. Co., 92 Pa., 885. 

P.F. W. & 0. Ry. Co. vi. Dunn, 66 
Pa., 280. 

11 Wisconsin, 160. 

Patterson on Railway Law, 157-158. 

Mullen vs. Traction Co., 20 W. N. 
203. 

Mayberry v$. R. R. Co., 9 W. N. C, 
404. 

Ry. Co. Vi. Fielding, 48 Pa., 820. 
R. R. Co. t;«. Commonwealth, 90 Pa., 
800. 

If the plaintiff's negligence only re- 
motely contributed to the accident be 
should not have been non-suited. 

Street Ry. v$. Boudron, 92 Pa., 475. 

The contributing negligence must itself 
have caused the injury. 

R. R. Co. V8. School District, 96 Pa., 
65. 

It is also a principle well settled that 
when an injury is caused by two causes 
concurring to produce the result, for one of 
which the defendant is responsible, and not 
for the other, the defendant cannot escape 
responsibility." 

Black on Accident Cases, sec. 21, page 
22. 

If the defendant acted wantonly in run- 
ning down the plaintiff, the contributory 
negligence would be no defence. 

Palmer v$. R.R. Co., 112 Indiana, 250. 

Banks vs. Street Ry. Co., 186 Mass., 
485. 

Black on Accidents, sec. 381 and sec. 
824. 

The case of Keenan vs. Traction Co., 
202 Pa., 107, is not parallel to the case in 
hand. In that case there was no obstruc- 
tion to the crossing, and it was no regular 
street crossing, and the car struck the front 
wheel of the wagon, separating the horse 
from the wagon, in which case the car 
must have been close to the team when it 
went on the track. 

W. U. Hensel for appellee. 

To have refused to enter a non-suit in 
this case, or to have taken it off afterwards. 
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woald certainly have been a flagrant defi- 
ance of all the long line of authorities as to 
right- angle collisions between street cars 
and wagons, which the Appellate Courts of 
this State have established. There is 
absolute) J no break in the line of decisions 
by this jurisdiction: 

Thomas v$. Citizens Pass. Ry. Co., 182 
Pa., 504. 

Carson vs. Federal St. Ry. Co., 147 
Pa., 219. 

Ehrisman v$. East Harrisbarg City Pass. 
Ry. Co., 160 Pa., 180. 

Wbeelahan v$. Phila. Trac. Co., 160 
Pa., 187. 

Winter v$. Federal St. Pass. Ry. Co., 
168 Pa., 26. 

Oilmore v$. Federal St. Pass. Ry. Co.. 
1&8 Pa., 81. 

Downey vs. Pittsburg, etc. TraC. Co., 
168 Pa., 181. 

Omslaer vs. Pittsburg, etc., Trac. Co., 
168 Pa. 619. 

Callahan vs. Phila. Trac. Co., 184 Pa., 
426. 

Smith vs. Electric Trac. Co., 187 Pa., 
110. 

Darwood vs. Traction Co., 189 Pa., 692. 

Kern vs. Sec. Ave. Trac. Co., 194 
Pa., 76. 

Boehmer t;*. Pittsburg, etc., Trac. Co., 
194 Pa., 818. 

Bornscheuer vs. Traction Co., 198 Pa., 
882. 

Burk vs. Union Trac. Co., 198 Pa., 497. 
Tyson vs. Union Trac. Co., 199 Pa., 264. 
Harman vs. Pa. Traction Co., 200 Pa., 
811. 

Hamilton vs. Consolidated Trac. Co., 
201 Pa., 861. 

McCracken t;«. Consolidated Traction 
Co., 201 Pa., 878. 

Peiper vs. Union Traction Co., 202 
Pa., 100. 

Eeenan vs. Union Traction Co., 202 
Pa., 107. 

Moser vs. Union Traction Co., 206 Pa., 
481. 

Cupp vs. Consolidated Traction Co., 18 
Pa., Super. 680. 

Brown vs. Traction Co., 14 Super., 694. 

There was no proof whatever of the de- 
fendant's negligence. The argument of. 



counsel that the team was mercilessly 
run down " is wholly gratuitous and un- 
warranted. There was no proof as to the 
rate of speed nor of a proper and ordinary 
rate under the circumstances. The burden 
was on the plaintiff to establish this. 

Yingst vs. Lebanon, etc., St. Ry. Co.,. 
167 Pa., 488. 

Kline vs. Traction Co., 181 Pa., 276. 

Pbr Curium. Filed May 24, 1906. 

The plaintiff was riding in a closed 
laundry wagon going in the direction in 
which the cars ran, and the only precau- 
tion he took before crossing the tracks was 
to stop and look back when twenty-five or 
thirty feet from the crossing. He then 
drove on slowly and without looking again 
turned across the tracks, and was struck 
by a car which he could have seen if he 
had looked again before turning or when 
at the edge of the tracks. He disregarded 
a duty established by an unbroken line of 
decisions on the subject extending from 
Ehrisman vs. East Harrisburg City Pass. 
Railway Co., 160 Pa. 180, to Moser vs. 
Union Traction Co., 206 Pa. 481. 

The judgment is affirmed. 



Nlsaley, AppeUant vs. Cknmty of Laneaiter 

(No. 2). 

Poor directors of Lancaster County — 
Compensation of — General and heal 
statutes — Constitutional law — Article 
III^ Sec. S of the Constitution — Acts 
of FAruary 97, 1798, S Sm. L., S06; 
April 1864, P. L.^iXi; March SI, 
1876, P. L., IS, and July £, 1895,. 

P. L., 

Appeal No. 196 of January Term 1905 
from judgment of Superior Court affirming 
C. P. of Lancaster County. 

See 22 Law Rbvibw, 201. 

John M. G-roff, William E. Fischer 
and Cyrus Q. Derr, for Appellant. 

N. Franklin Hall, County Solicitor, 
for Appellee. 

May 24, 1906. Pbr Curiam. The 
judgment is affirmed on the opinion of the 
learned president of the Superior Court.. 
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ifirfihms' jj^oitrt 

O. C. OP LANCASTER COUNTY. 
Estate of Dr. Isaac Winters, dec'd. 

Truiteen* eommiisions — RpBponBibility, 

RespoDsibilily is a leKltimatosobJeot for com- 
pensation throufrb accountant's commissions 
tboQgh not at the unvariable rate of two and 
s-half per cent. The rate sboald Tary witb 
time as well as witb amount. 

In this ease the saooessor of deceased testa- 
mentary trustees wbobad received fall commis- 
sions, was allowed one per cent, commission on 
the principal and fi?e per cent, on the income 
collected, and the counsel fee fixed at one-balf 
of the amount of the commissions. 

April Term, 1903. No. 2. 

Exceptions to account. 

Adjudication. 

T. B. Ilolahauj for accountant. 
c/bAri U. Malone, for exceptants. 
A. E. Burkholder^ for other legatees. 
Jane 14, 1906. Smith, P. J. 

Dr. Isaac Winters bj his will created a 
trust in favor of his son George. He ap- 
pointed his sons Richard and Isaac his ex- 
ecutors and the trustees. It appears that 
George died February 25, 1905, leaving 
two sons, J. B. and I. Lemon Winters. 
The corpus of the trust fund after George's 
death was given to George's issue, subject 
to the interest of two thousand dollars to 
his widow for life. She is dead. 

Exceptions have been filed to the cred- 
its, $1800.00, house and lot in Ephrata ; 
$982.81, accountant's commissions, made 
up of $788.82, $158.99 and $45.00 on 
principal, income and real estate respect- 
ively, and $491.00 counsel fee. 

In their administration account the ex- 
ecutors charge themselves with $89,856.35. 
Credits aggregating $1198.55 were claimed 
for losses on account of extravagant ap- 
praisement, thus leaving $88,157.80 on 
which commissions were chargeable. Of 
this amount $40,129.35 was the proceeds 
of the sale of real estate. They took 
credit for three thousand dollars as com- 
missions. The auditor appointed by the 
Court to distribute the balance in this ac- 



count awarded to the trustees of George 
W. Winters $16,227.15^, with which 
amount they charged themselves in their 
first account. The balance of the corpus 
in this account is $12,845.11. Credit 
was taken for $1900.00, the price paid for 
a house and lot in Ephrata. 

The estate was well managed, and all of 
the income was not consumed, therefore, 
the balance in the second trustees' ac- 
count, exhibited July 22, 1887, was in- 
creased to $14,516.70. In this account 
there is a credit of $856.40, Account- 
ant's Commission, on increase of estate 
only, and one per cent, on invested bal- 
ance." Reference is made to this credit.^ 
and the one for commissions in the admin- 
istration account only for the purpose of 
directing attention to the fact that the ex- 
ecutors, both as administrators and trus- 
tees, had been compensated for their ser- 
vices. If these testamentary trustees 
were accounting, they would be subject to 
the Act of March 17, 1864, P. L., 68, 
which provides That in all cases, where 
the same person shall, under a will, fulfill 
the duties of executor and trustee, it shall 
not be lawful for such person to receive, 
or charge, more than one commission upon 
any sum of money coming into, or passiog 
through, his hands, or held by him for the 
benefit of other parties ; and such single 
commission shall be deemed a full com- 
pensation for his services in the double 
capacity of executor and trustee: Pro- 
vided, That any such trustee shall be al- 
lowed to retain a reasonable commission 
on the interest he may receive from any 
sum held by him, in trust as aforesaid.'' 
Notwithstanding full payment has been 
made for trustee's services, excepting, of 
course, the annual five per cent, commis- 
sion on income, the trustees' deaths before 
that of the c€$tui que trust made the ap- 
pointment of a successor necessary, and 
the accountant as such is entitled to com- 
pensation for all he did. There is no per- 
centage rule, as in the case of executors 
and administrators, by which a presumptive 
value is fixed for his services. The bur- 
den was on him to prove their value, as it 
would be on an executor or administrator 
claiming more than the usual commission^ 
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or OD those opposing the pajment of the 
Qsnal commissioD. 

How maoh did be earn, is the qaestion. 
We do not understand that the ooort in 
Stevenson's Estate, 4 Wharton 98, enjoined 
an inflexible role when in a per curiam 
thej uttered the dictum that the uniform 
measure '' for accountant's compensation is 
the unvarying rate " of two and one-half 
per cent, for responsibility alone, but that 
they enundated die principle that responsi- 
bility is a legitimate subject of compensa- 
tion." It will be seen, too, in this case 
and others that this so-called rule was used 
as an apparatus to reduce claims for ex- 
travagant compensation. In this case the 
court did say that ^ an unvarying rate per 
cent., without regard to the magnitude of 
the same, will always be a just measure 
of it because the responsibility increases in 
proportion to the amount." Why should 
it not also increase in proportion to the 
time? If we have two estates of equal 
value where the responsibility is the same, 
except as to time, one the trustee serves 
twenty days and the other for twenty 
years, shall the compensation for responsi- 
Mlity be the same ? Two and one-half per 
cent, may be ample for twenty years; if 
so, it is too much for twenty days. The 
responsibility of one thousand dollars for 
ten years or of ten thousand dollars for one 

f ear would seem more nearly the same, 
f two and one-half per cent, is to be the 
minimum, a proportional increase might 
exhaust the estate, and an infinitesimal 
progression, for such it would have to be, 
would only emphasize the inconsistency of 
of such a rule. From our examination of 
many authorities we fail to find any such 
rule as might be constructed out of Steven- 
son's Estate. 

The integrity of the accountant's man- 
agement can not be questioned. It is dis- 
tinguished by a spirit of economy which 
might have proved disastrous to him, but 
which has resulted in profit to the residuary 
legatees. However small the risk to him 
may appear, no trustee should withhold the 
recording of a mortgage or fail to have 
transfers of securities properly marked. 
For the small amount thus saved, criticism, 
not thanks, is usually the only reward. 



The accountant was appointed trustee in 
1908. The trust funds came into his hands 
invested, — only two securities were changed 
by him, one for $765.00, the other for 
$2700.00. Of the latter $2500.00 is said 
to be represented by an unrecorded mort- 
gage for that amount, and which was not 
transferred or marked to the use of the 
trust. The interest on this sum was reg- 
ularly paid, and the whole amount has 
been accounted for. We mention this not 
because any one has suffered, only for the 
purpose of showing that the labors conse- 
quent upon the payment of the $2,700.00 
security were light, and, therefore, th« 
pay for them cannot be much. As we 
understand the facts, when the trustee re- 
ceived the $2,700.00, nothing was done 
by him as trustee with $2,500.00 of it. 
The interest, however, which accrued on an 
individual investment for that amount was 
turned over to the trust, or, in other words, 
he used the money as he chose and paid the 
interest. Minutiae as to the reinvestment of 
the balance of $200.00 and the $765.00 
are unnecessary. 

We gathered from accountant's testi- 
mony that the reason why more than a 
year was allowed to pass before filing his 
account, was because the securities had 
not been converted. The account as filed 
exhibits the whole corpus of the estate, 
with the exception of $1.62, as invest- 
ments, therefore, he has been relieved from 
the labor of converting the securities, and, 
therefore, the cost of it has been saved the 
estate. Taking into consideration that there 
were no proofs as to the value of his services, 
together with all the other circumstances, 
we estimate one per cent., or $156.76, as 
a fair compensation for accountant's re- 
sponsibility and labor, chief of which we 
reckon responsibility. Therefore, we sus- 
tain the exception to commissions on 
principal, $788.82," to the extent of 
$627.06. 

The accountant is clearly entitled to the 
$153.99, being five per cent, of the annual 
income collected by him. This part of the 
exception is dismissed. 

The exception to the credit of $45.00, 
commissions on real estate, is sustained. 
This was purely a trick of figures. Ac- 
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«ooDtant charges himself with House and 
Lot, Ephrata, $1800.00/' and takes credit 
for **Hoase and Lot, Ephrata Boro., 
^1800.00/' Reduetio ad x— x=0. JBx 
nihilo nihil fiu 

It was explained that counsel's charge 
was made to conform with one of the rules 
eubmitted for adoption to the Bar Associ- 
ation relative to a fee bill — the particular 
rule which fixes counsel's compensation at 
half of accountant's. It was agreed that 
the value of his services in this case should 
be measured by that standard. Notwith- 
standing this seems to be a clear and con- 
cise agreement, it is not free from obscurity. 
We do not understand that the rule con- 
templates such commissions as trustees de- 
duct annually from the income, without 
assistance or advice from counsel. If such 
were intended to be excluded, the fee 
would be $78.88, but we do not think this 
was the intention. The charge for which 
credit was taken amounts to one- half of all 
commissions, including the $153.99, and 
we infer that the fee is to be so estimated ; 
therefore it is fixed at $155.88, and the 
exception is sustained to the extent of 
$885.62. 

There is one more exception, that to the 
credit of house and lot in Ephrata, $1800.00. 
This is the property which was purchased 
by the trustees, and for which $1900.00 
was paid. No proofs were submitted as to 
its present value. The accountant offered 
to take the property at $1800.00 if the 
remainder-men were willing to part with it 
at that price, or to turn it over to them. 
There was no expression from them on this 
offer. The legal title to this property may 
be in the trustee and the equitable title in 
J. B. and I Lemon Winters. The house 
was substituted for money, and was con- 
vertible. If it is as a devise from the tes- 
tator nothing more is necessary. Refer- 
ring to his son George, testator's language 
is : In case of his death leaving issue, 
then such issue shall inherit his said share 
or portion of my estate; if one person, 
solely ; if several persons, as tenants in 
common in equal shares, if yet in the 
bands of my executors or trustees as afore- 
8iud." But even if the. title is in J. B. 
and I. Lemon Winters by devise, it never- 



theless would be expedient for the account- 
ant to execute a formal acquittance for the 
legal title which had been in the trustee. 
Whatever the status may be, a deed from 
the trustee to them will remove complica- 
tions. If this convenient way of disposing 
of the question is not acceptable, and the 
trustee believes the title to be in him, it is 
his duty to sell the property and account 
for the proceeds. A sale by either party 
to a stranger probably would lead to liti- 
gation as to the title. The exception is 
dismissed. * * * * 
Distribution was made accordingly. 



C. p. OP LA.NOASTBR COUNTY. 
Orilfith & Boyd vs. S. XT. Etchenbarg. 

Magistrates — Time for return of sum' 
mons — Affidavit of claim under Act 
of July 7, 1879, P. L., m. 

In estimating tbe time between the lasue and 
return day of a sum moos before a insUoe of the 

Seace tbe first day is to be excluded and the last 
ay included. A Judgment of a justice based 
upon a summons issued May 6th and return- 
able May lOth is inyalid. 

A judgment for want of an affidavit of de- 
fence under tbe Act of July 7, 1879, is inyalid 
unless the record shows that an affidavit of 
claim was served on the defendant. The ser- 
vice of a copy of a note on which suit was 
brought is not sufficient. 

June Term, 1905. No. 65. 

Certiorari. 

H. Frank Eshleman, for certiorari. 

B. F. Davis^ contra. 

July 7, 1906. Opinion by Hasslbr, J. 

The first exception filed to the record of 
the justice of the peace is to the effect that 
the writ, having been issued on May 6, 
1905, to summon the defendant to appear 
on May 10, 1905, was made returnable 
sooner than is lawful, the defendant not 
having appeared at the time fixed for the 
hearing. An examination of the justice's 
record shows this to be true. 

The act of 20 March, 1810, sec. 2, 5 
Sm. Laws, 161, provides that the summons 
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shall oommaDd the defendant to appear be- 
fore the justice on a certain day therein 
to be expressed, not more than eight, nor less 
than five days after the date of sammons/' 
In the recent case of Justice v$. Meeker, 
80 Sup. Gt., 207, it is decided that in com 
pnting the time under the act of 1810 that 
fractions of a day are not to be considered, 
and that each day is to be construed as a 
distinct unit. The time is to be computed 
by excludimg the first day, that of the 
date of the summons, and including the last 
day, that of the return of the summons. 
Applying this rule to the summons in this 
case, we find that the time of hearing was 
made a day too soon. It was issued on 
May 6, 1905, and could not legally have 
fixed the time for hearing until May 11. 
It having fixed the time to appear on May 
10, or only four days after its date, the 
summons was invalid and all proceedings 
under it, as the defendant did not cure this 
defect by appearing, must fall. This ex- 
ception is sustained. 

The second exception is also fatal to the 
proceedings, and is sustained. The pro- 
ceedings are under the Act of 7 July, 
1879, sec. 2, P. L., 194, which provides 
for the filing of an affidavit of claim by the 
plaintiff, with a copy of the note, and the 
service of a certified copy of the affidavit 
and note on the defendant in the same 
manner as service is made of the summons. 

In such cases the justice shall render 
judgment in favor of the plaintiff for the 
amount of the claim, unless the defendant, 
at or before the time at which the sum- 
mons is made returnable, shall have filed 
an affidavit of defense. The record of the 
justice does not show that any affidavit of 
claim was made or served on the defend- 
ant. A copy of the note was, but that is 
not all that was necessary. It could not, 
therefore, affect the case that the defend- 
ant did not file an affidavit of defense, and 
a judgment entered because of such failure 
is invalid. The record of the justice must 
show all facts necessary to give him juris- 
diction to enter judgment: Murdy t;«. 
McCutcheon, 95 Pa., 435. The excep- 
tions are sustained and the proceedings ot 
the justice set aside. 

Exceptions sustained. 



C. P. OP LANCABTEB COUNTY. 
Brown, BeotiTar, ete., Hoibnaa Bros. 
Fee$ for serving 9ubpcena$. 

Under the Act of July 11, 1001, P. 
the proper fees for 8ubp<Boaiii|c witnasaet are 
one dollar for the flrRt and fifty cents for eaoh 
additional witnoKs and ten cents for each mile 
neoeiMarily traveled. 

Any person who subpodnaa witneasea in a eaae 
in court act8 aw a deputy sheriff and is entitled 
to the compensation to the sheriff for like 
services. 

March Term, 1904. No. 49. 

Appeal by defendant for taxation of 

costs. 

C, E, Montgomery^ for appeal. 
H. M, Norths contra. 

July 7, 1906. Opinion by Hasslbr, J. 

This is an appeal by the defendants 
from the taxation of costs by the prothono- 
tary in the above case. The prothonotarj 
taxed the costs of subpoenaing two wit- 
nesses at fifteen cents each, and mileage, 
sixty-eight miles, at six cents each. These 
are the fees allowed the sheriff under the 
Act of 1868. It is contended by. the 
appellants that they are entitled to be paid 
for these services according to the sheriflf's 
fee bill of 1901, which fixes the fee for 
subpoenaing witnesses at $1.00 for the first 
and fifty cents for each additional one, and 
mileage at ten cents per mile. 

It is well settled that one who subpoenas 
witnesses in a case in court acts as a deputy 
sheriff, and is entitled to the compensation 
allowed by the sheriff for like servioes. At 
the time these services were rendered the 
sheriff's compensation was fixed by the 
Act of 11 July, 1901, P. L., 668. It 
allows him $1.00 for the first and fifty 
cents for each additional witness, and ten 
cents for each mile necessarily traveled. 
The Superior Court, in Kottcamp vs. York 
County, 28 Sup. Ct., 96, has decided that 
a constable who performs these servioes is 
entitled to the pay fixed by this Act. The 
same rule would apply to any one who 
performed them, whether he was a consta- 
ble or not. We are therefore compelled 
to sustain this appeal, and direct that the 
prothonotary re-tax the costs in this case 
in accordance with this opinion. 

Appeal sustained. 
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0. p. OF LAJffCASTER COUNTY. 

Lochar ts. Beyer and Wilson (No. 2). 

Resulting tru$t — Partition. 

(See Supra J page 288.) 

April 25, 1906. Final decree bj 
Hassleb, J. 

And now, April 25, 1906, the excep- 
tions filed by the plaintiiFs to the opinion 
of the Court, finding of fact and concla- 
rions of law filed April 14, 1906, and to 
the decree nm filed April 17, 1906, are 
hereby dismissed and the following final 
decree is entered : 

This cause came on to be further heard 
at this term and was argued by counsel, 
and upon consideration threof it is ordered, 
adjudged and decreed, viz., that the prayer 
of the plaintiffs' bill for partition is refused, 
and it is ordered and directed that William 
F. Beyer and wife convey all the property 
held in his name purchased for the Safe 
Harbor Water & Power Company, to it, 
the said Safe Harbor Water & Power 
Company, who have been allowed to inter- 
vene in this case, upon the payment by it 
to him of the money advanced for its pur- 
chase, and the plaintiffs are directed to pay 
the costs of this proceeding. 



"Law Notes" Answered. 

A HAPPT SUQGBSTION. 

Moorfield Storey^ % Attitude on the T€$tu 
mony of Accused Per$on$ Defended, 

An editorial criticism is made of a recent 
suggestion by our own Moorfield Storey in 
this month's number of Law Noies," and 
we cannot let it pass without a word of 
protest. Mr. Storey, h seems, in an ad- 
dress before the Maryland Bar Associa- 
tion, spoke as follows : We condemn the 
European practice which submits the ac- 



cused himself to examination, and cling to 
the belief that a man should not be com- 
pelled to criminate himself. Why not? 
What duty does society owe a criminal 
which should prevent them frogi asking 
questions of the only witness who certainly 
knows the truth 7 Why should not a sus- 
pected man be compelled to speak ? The 
presumption is strong that the story of an 
innocent man will establish his innocence. 
Should we provide a shield for the guilty ? 

After a temperate protest against reform- 
ers who, by clipping away the law here 
and there, would ultimately remodel the 
whole structure, Law Notes " goes on to 
say, in substance, that Mr. Storey begs 
the question, when he asks what duty so- 
ciety owes the criminal to refrain from 
asking him questions ; that society owes no 
such duty to the criminal (in italics), but 
unless we abolish the rule that every man 
is presumed innocent, until proved guilty, 
society certainly owes an accused (in italics) 
the duty not to convict him by force out of 
his own mouth. 

Is not our esteemed contemporary beg- 
ing the question quite as much as Mr. 
Storey ? The rule of law he refers to was 
never supposed to be a protection for the 
innocent accused, — for we should not pre- 
sume that an innocent man will incriminate 
himself, — but it is a real protection for the 
guilty accused and it is to them that Mr. 
Storey refers as criminals. We are speak- 
ing now, as he was, from a practical, not a 
legal, point of view. In fact his words 
immediately preceding and following the 
portion criticised indicate that he was not 
thinking of the innocent accused in using 
the term criminal." 

But let us see the force of the reply 
apart from the begging the question " 
suggestion. The idea expressed is that 
we cannot abolish the limitation to the in- 
quisition of accused persons, unless we 
also abolish the presumption of innocence. 
To underdtand fully that proposition, we 
should seek the exact purpose of both rules 
of law. Those rules ot evidence that grant 
peculiar advantages ^o accused persons 
arose from the fact that the government is 
always the complainant in criminal cases. 
The parties, in other words, are not evenly 
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matched in strength, for, on the one hand, 
are great resoarces of wealth and iotelli- 
genoe and, on the other, presumablj, only 
poverty and ignorance. 

Consequently the law benignly provided 
a presumption of innocence beyond a rea- 
sonable doubt in favor of the defendant. 
And that is nothing more than saying that, 
to establish the issue which the govern- 
ment has thrust upon it, evidence which 
shall convince beyond a reasonable doubt 
must be adduced. * And so, in addition, a 
certain exemption from testifying was ac- 
H^orded a prisoner to equalize further the 
•contest. Now the argument of *'Law 
Notes is that, albeit it now seems ex- 
edient to lessen the privileges that have 
een granted to persons accused of crime, 
we cannot do so, unless we strip them of 
M protection. We cannot take away 
their shield, without taking their sword and 
4irmor, too. That argument is surely not 
reasonable. 

If " Law Notes " undertakes to deny 
that there is any such exigency for reform 
as Mr. Storey indicates, we cannot agree. 
It seems to us that Mr. Storey had a good 
suggestion to make. We never knew of 
an innocent person who refused to take 
the stand, and taking the stand is equiva- 
lent to submission to an exhaustive cjues- 
tioning. If an accused wants the privilege 
of testifying at all, he must relinquish his 
right to keep silent almost entirely. Fur- 
thermore, there are innumerable cases in 
which a conviction is refused just because 
the defendant cannot be questioned as to 
his conduct ; in which evidence is convinc- 
ing with but a reasonable doubt romaining 
and in which that doubt would be instantly 
dispelled by half a dozen questions put to 
the defendant. 

Wtat employer would grant a similar 
privilege of silence to an employee under 
the shadow of suspicion of crime ? Why, 
silence in such a case would be regarded as 
evidence of guilt. And, we venture to 
say, it is so regarded in criminal cases by 
nine juries out of ten, in spite of the warn- 
ings that the court may give them. What 
injustice, then, is done to a prisoner in 
-compelling him to take the stand. None 
whatever, we submit. " Law Notes *' pro- 



pounds a case of possible injustice in which 
a chain of circumstancial evidence points 
to the guilt of an innocent person and in 
which a concealment of facts by the accused 
will weaken that chain. There may be 
such cases, but they would be very un- 
common. 

We feel that the change would be of 
great practical value. It would increase 
the power of conviction twofold. It would 
be advantageous both to prosecuting attor- 
neys and to innocent defendants alike. 
For the latter, we fear, are sometimes con- 
victed because they do not know enough 
to testify in their own behalf or because 
they are foolishly advised not to by stupid 
counsel. We notice, too, that the sugges- 
tion by Mr. Storey was more than half 
supported by the decision in People ex rel., 
Hummell v$. Davy, 94 N. Y. Supp. 1037, 
recently decided in New York, and men- 
tioned in the same issue of Law Notes " 
in another column. It was a happy thought 
on the part of Mr. Storey and we con- 
gratulate him for it. — Bo$ton Daily Law 
Journal. 



0. C. ADJUDICATIONS. 



By Judge Smith : 

Thursday, August 2, 1906. 

Hiram K. Miller, East Hempfield, 
$602.49. 

Daniel 6. Espenscheid, Upper Leacock, 
$895.48. 

William Royer, East Gocalico,$l, 584.82. 

Nathaniel F. Sheaffer, Upper Leacock, 
$961.26. 

Susan Kready, Raphe, $6,946.89. 

Eva Myers, City, $106.66. 

Isaac Martin, EarU $5,515.16. 

Charles H. Locher, City, $62,362.15. 

James Retzger, Little Britain, $11,- 
879.67. 
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O. C. OF LA.NCA8TER COUNTY. 

Estate of Ohas. H. Locher, dec'd. 

Administrator — Duties and renporiBihilU 
tif9 of — Disjf'^sal of aBHets — Contract 
to covvey real etftate^ Interest iit partly 
orijanized corporation — Costs charged 
against deceased trustee — Attorneys 
fee for resisting effort to oust adminis- 
trator — H ypothe fated securities — Com- 
missions, 

Where a decedent had an unpaid interest in an 
insolvent water power oompany not oompleteh* 
orf^nized the stock of which is shown to have 
a considerable speculative value if used in oon- 
nectifm with another wafer power company in 
which the decedent was interested, but the ad- 
ministrator, instead of usin)^ both stocks to- 
gether for the best interests of the estate, refuses 
to allow certain parties in interest to bid for the 
8ti>ck and takes such action as resulted in a loss 
to the estate ol such speculative value, althouj^h 
8lightly increasing the value of the other stock, 
he will be surcharged with the loss as estimated 
from the evidence, taking into consideration 
both stocks , 

D. L. made an agreement to purchase a busi- 
ness property for cash and the dividend to be 
paid on bonds of a company in the hands of a 
receiver of which bonds D, L. owned $95,000 and 
C. L. $25,r00. The property was conveyed to a 
third party who after having obtained a loan of 
$30,000 thereon conveyed it to D. L., but C. L. 
died befor« the latter conveyance, and D. L. 
l)ecauie his administrator. Subsequently the 
property was conveyed subject to the moi tgage 
to a stock company in consideration for its cap- 
ital sto<!k of $150,100, all of which but a few 
shares was issued in the name of D. fi. The 
dividend paid on the bonds of C. L. was 
$8,158.75. D. L. as administrator of C. L. sub- 
sequently charged himself with $8 as The pro- 
ceeds of the sale of $8000 at par of the stock of 
said stock company. On exceptions to the ac- 
count. 

Held, that such stock did not belong to the 
estate and the administrator should be sur- 
charged with $8145.75 being said dividend less 
$8. as C. L. either loaned his bonds to D. L. 
or owned a proportionate interest in said real 
estate ai his death. 

If an administrator uses the estate's money 
profitably, the estate is entitled to the profits, if 
diaastroasly be must make good the loss. 



An administrator can not claim that securities 
bought in by his counsel at public sale at an 
inadequate price were subsequently sold at the 
same price to a third party with whom he had 
no understanding previous to the public sale, 
and charge himself in his account with the 
amount or that price. Such administrator will 
be allowed credit for such price charged In bis 
account and ordered to account for the stock. 

Where an administrator sold at public sale 
for $1000 bonds and stock inventoried at $6550, 
and shown to be worth at least four tiroes the 
price, the sale should be set aside and the ad- 
ministrator ordered to account for the securities. 

The costs of accounting ordered to be paid 
by the estate of a deceased trustee who was un- 
faithful to his trust, should be paid in full 
although the trustees* estate is insolvent. 

Attorney's fees paid for services in success- 
fully resisting proceedings to oust administrators 
whose retention seemed to be for the benefit of 
the estate, are properly chargeable against the 
estate although it is insolvent. 

Qenei-ally it is the duty of representatives of 
an estate to protect securities which the dece- 
dent had hypothecated even when the interest 
on the loan is greater than the income from the 
collateral. The presumption is that the collat- 
eral exceeds In value the amount of the indebt 
edness. But if the market value of the collat- 
eral in less than the loan the accountant will be 
surcharged with the loss if be pays the loan in 
(nil and the estate is insolvent. 

Administratoiv who are unfaithful to their 
trust will be deprived of commissions. 

February Teroa, 1905. No. 20. 

Exceptions to account. 

John JF. Malone, Coyle tj* Keller ^ 
Geisenhe ger ^ Rosenthal^ for creditors 
and exceptions. 

\V. U, Hensel and Wm. R. Brinton, 
contra. 

N. Franklin Hall, H. Frank Eshle- 
many (7. E. Montgomery^ J, W, Brown^ 
John K, Snyder y B. Frank Kready^ 
D, F. Maqee, Henry Carpenter^ W, H. 
Roland, W, W. Franklin, S. V. Hosier- 
man and Hampton L. Carson, Attorney 
General, for other creditors. 

August 2, 1906. Adjudication by 
Smith, P. J. 

The first account of the administrators 
of the estate of Charles H. Locher, who 
died October 18, 1904, shows a balance of 
$28,502.40. To this many exceptions 
have been filed. Some of which have 
been satisfactorily explained and with- 
drawn, leaving for oar consideration the 
following : 
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"1. The accountants have not charged 
themselves with all the money that came 
or should have come into their hands. 

2. Exception is taken to the sum 
which the accountants have charged them- 
selves on the sale of two SI 00 Altoona & 
Beech Creek bonds, $30.00. 

^^3. Exception is taken to the sum 
which the accountants have charged them- 
selves on the sale of five $1,000 Telephone 
first mortgage bonds, $1,000. 

^^4. Exception is taken to the sum 
which the accountants have charged them- 
selves on the sale of fifty shares of Union 
Telephone Company stock, $5.00. 

"5. Exception is taken to the sum with 
which the accountants have charged them- 
selves on the sale of $8,000 Philadelphia 
Milling Company stock sold for $8.00. 

6. Exception is taken to the sum 
which the accountants have charged them- 
selves on the sale of $5,000 Springfield 
Coal Mining Company bonds, $1,000. 

" 7. Exception is taken to the sum which 
the accountants have charged themselves 
on the sale of 25J shares Springfield Coal 
Mining stock $16.50. . . . 

" 8. Exception is taken to the sum which 
the accountants have charged themselves 
on the sale of 26 shares Lancaster Electric 
Light, Heat & Power Co. stock $1,300. 

9. The following items on the credit 
side of the account are objected to : 

'* December 13, 1904, interest on Se- 
wickley mortgage $225. . . . 

January 11, 1905, City Trust Com- 
pany, interest on Reedmiller mortgage 
$130. 

" February 28, 1905, W. U. Hensel on 
acct. of fees for resisting removal of ad- 
ministrators $200. (This is objected to 
as not being a charge against the estate 
but a personal item due by the adminis- 
trators.) 

" February 28, 1905, W. R. Brinton, 
on account of fees for resisting removal of 
administrators, $200. (This is objected 
to as not being a charge against the estate, 
but a personal item due by the administra- 
tors.) 

March 13, 1905, C. F. Stoner, Dep. 
Reg., expenses to Philadelphia, $16.00, 
objected to as not being properly charge- 



able against the estate, but a personal 
charge due by the administrators. 

" May 18, 1905, interest on mortgage, 
516 North Lime Street, $92.75. 

'*June 14, 1905, Expenses filing ac 
counts in Long Estates, as per Order of 
Court, $75.70. 

"June 14, 1905, Provident Life & 
Trust Co., interest on mortgage No. 207 
South Queen Street, $125. 

"July 18, 1905, interest on Sewickley 
mortgage, $225. 

" Oct. 8, 1905, interest on mortgage, 
516 N. Lime St., $92.75. 

"January 9, 1905, Union Trust Com- 
pany of Philadelphia, note secured by col- 
laterals, $9017.50. 

" January 15, 1906, Provident Life & 
Trust Company, 6 mos. interest on $5,000 
mortgage, 207 South Queen St., $126. 

"April 4, 1906, W. T. Brown, Attorney, 
6 mos. interest on Mortgage 516 North 
Lime Street, $92.75." 

10. " Exception is taken to all payments 
of principal or interest made to creditors 
holding collateral, in excess of the income, 
and value of the principal of such col- 
lateral. . . . 

11. " Exception is taken to the item — 
Accountant's compensation including com- 
missions and expenses, $8,700. 

12. Exception is taken to* the balance 
in the hands of the accountants. 

13. " Exception is taken to that portion 
of the account headed ^ Assets inventoried 
and not yet disposed of.' " 

For convenience the numbers of some 
exceptions have been changed, but their 
consecutiveness remains unaltered. 

The camplications and numerous ques- 
tions involving the adjudication of this 
estate have a setting which exhibits their 
features in recognizable relief. It is the 
banking firm of D. P. Locher & Sons, 
and the correlated City Saving Fund and 
Trust Company. Of the former the de- 
cedent was the controlling head, and of the 
latter its president and dominating power. 
The existing indebtedness of the former 
suggests its instabililty as a foundation for 
the latter. Nevertheless, on its sands was 
the trust company erected. From its be- 
ginning it was a reservoir which its presi- 



Digitized by 



LANCASTER LAW RBVIICW. 



815 



dent piped without stop cock or meter to 
schemes, projects and enterprises until it 
was emptied. Its succeeding president 
was David R. Locher, the son of the de- 
cedent and one of the administrators, who 
continued in office until its doors were 
closed, January 21, 1905. 

The first exception is general. Under 
it evidence was admissible covering the 
whole field of debit errors. A general 
exception is more than sufficient, but the 
practice of specifically directing atten- 
tion to objectionable charges, as was done in 
this case, is recommended. It is in effect 
a bill in particulars, and gives an accountant 
notice of and an opportunity to prepare for 
chat which he is called upon to answer. 

Exceptions two, three and four we will 
group, not because they relate to the same 
subject, but for the reason that they are 
of bonds and stocks which were sold at the 
same time, and under conditions which 
have excited doubts as to the validity of 
the sale. Among other ihings there were 
offered at this sale two $100.00 Altoona 
k Beech Creek bonds, five $1,000.00 
Union Telephone Company First Mortgage 
bonds and 50 shares of Union Telephone 
Company stock. Respectively these were 
knocked down for $80.00, $1,000.00 and 
$5.00. The sale was properly advertised 
and the securities were offered in the usual 
way. There were no buyers for them and 
they were bid in by administrator's coun- 
sel. They are accounted for as having 
been sold at the prices named. David R. 
Locher testified that he subsequently sold 
them to William G. Fritz, who paid for 
them in currency. He further testified 
that with them and Fritz he went to the 
Union Trust Company of Philadelphia, 
where the $5,000.00* Union Telephone 
Company bonds were hypothecated for 
$2,500.00, and the other bonds and stocks 
were put into the desk of the president 
of that company. The testimony in part 
is as follows : 

" Q. Tho bonds that were sold on Feb- 
ruary 18, 1905, and purchased by Mr. 
Ileitshu, were purchased for your benefit ? 
A. They were not. 

Q. They were purchased for the benefit 
of the estate then ? A. No, 



Q. To whom were they sent down and 
delivered ? A. Tho bonds are now in the 
possession of a man in Philadelphia. 

Q. To whom were they sent down and 
delivered ? A. Sent down from where ? 

Q. From Lancaster. A. They were 
not sent down. 

Q. To whom did you deliver them ? A. 
To a man in Philadelphia who bought 
them. 

Q. What is his name? A. William 
G. Fritz. 

Q. Where is he ? A. A man in Phila- 
delphia. 

Q. Where is he? A. In Philadelphia. 

Q. What address? A. Fourth and 
Chestnut streets. 

Q. He is in the office of Burr, Brown 
and Lloyd ? A. He is. 

Q. In what position ? A. Treasurer of 
several companies. 

Q. He is a clork there in the office, is 
he not ? A. He is treasurer of several 
companies. 

Q. He is a clerk in the employ of Burr, 
Brown & Lloyd? A. I don't know that 
he is. 

Q. What does he do ? A. He is the 
treasurer of a manufacturing company. 

Q. What company ? A. Metal Edge 
Box Company. 

Q. Is not that the one that is in the 
hands of a receiver that H. P. Burr is the 
receiver of? A. No,. sir, it can't be, be- 
cause this one is operative. 

Q. He has a desk in the Burr, Brown 
and Lloyd office ? A. Ho does. 

Q. Burr, Brown and Lloyd are your 
Philadelphia counsel. A. Yes, sir. 

Q. Mr. Fritz was not here at the sale ? 
A. No, sir. 

Q. You were ? A. I was. 

Q. These bonds were knocked down by 
your authority and direction, or by Mr. 
Ilensel's, your counsel here? A. Mr. 
Hensel bought them in. . . . 

Q. They were turned over to Mr. Frite 
at precisely what they were knocked down 
to your counsel here in Lancaster? A. 
They were. . . . 

Q. Where were they put up as collateral 
by Mr. Fritz ? A. Union Trust Company. 

Q. And they borrowed the full ameunt 
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— one thousand dollars on them? A. 
Yes, sir. 

Q. Did they borrow any more on them? 
A. Yes, sir. 

Q. How much more? A. I think it 
was fifteen hundred dollars. 

Q. Fifteen hundred dollars more. That 
is, Mr. Frite takes these very bonds and 
borrows $2,500.00 on them at the Union 
Trust Company at Philadelphia? A. 
Yes, sir. . . . 

Q. What did your father pay for the 
Union Telephone Company stock ? A. 
It went with the bonds, I think. 

Q. Has Mr. Fritz got them too? A. 
Yes, sir. 

Q. He got the whole outfit? A. Yes, 
sir. 

Q. Is is pledged? A. It is not. 

Q. Who has it? A. It is in the oflSce 
of the Union Trust Company. 

Q. For whom ? A. For him. 

Q. It was not pledged? A. 1 don't 
think it is pledged. 

Q. Who took it there ? A. He did. 

Q. He or you? A. He did. 

Q. You were along with him ? A. I 
was. 

Q. Who gave a receipt for the custody, 
if it is not pledged ? A. Nobody. 

Q. No receipt waa given ? A. No, sir. 

Q. Who \ms it then? A. Just in the 
desk. 

Q. In whose desk? A. I don't know. 

Q. Who took it? A. Took it to the 
Union Trust Company. 

Q. Who took it from you and Mr. Fritz, 
who received it? A. I think the president. 

Q. Clarence L. Harper, and it was left 
with him ? A. Yes, sir. 

Q. Without any memorandum or note of 
any character ? A. Yes, sir. 

Q. Took the stock from you and put it 
in a desk, did you say ? A. Yes, sir. 

Q. What was said when you gave it up 
to him ? A. I just told him to keep it, I 
guess. 

Q. For whom? A. Not for any par- 
ticular person. 

Q. Did you tell or Mr. Fritz? A. I 
think I was the spokesman. 

Q. You just told him to keep it and he 
said he would? A. Yes, sir.. 



Q. Who bought the Altoona and Beech 
Creek Terminal Bonds ? To whom did 
you sell them ? A. Mr. Fritz. 

Q. You put them at the Union Trust 
Company ? A. They have got them. 

Q. How much did you borrow on them ? 
A. There was nothing on them. 

Q. Who holds them ? A. Mr. Harper. 

Q. The same way as before ? A. Yes, 
sir. 

Q. You took them there ? A. Yes, sir. 

Q. And requested him to hold them? 
A. Yes, sir. 

Q. And he is doing so ? A. Yes, sir. 

Q. You didn't tell him for whom they 
were to be held, either? A. No. 

Q. You took no receipt or memoranduDi? 
A. No, sir. 

Q. Who bought the $8,000.00 of Phila- 
delphia Flour Milling Company stock ? A. 
Yes, the same. 

Q. William G. P>itz? A. Yes, sir. 

Q. Are they transferred on the books 
to him ? A. No. 

Q. To whom are they transferred ? A. 
In my name. Always have been. It was 
issued to me, and it has been that way ever 
since." 

The witness in another part of his testi- 
mony told us that he had no arrangement 
with Fritz previous to the sale, that tbe 
matter had never been mentioned between 
them. It, therefore, follows that Fritz 
could not have been a purchaser at the 
public sale, and also that there was no 
public public sale of these securities. We 
find that there was no sale of them, that 
they are the property of the estate, and the 
administrators are ordered to account for 
them. They will be allowed credit for the 
$1036.00 with which they have charged 
themselves. If wo could find that they 
had been sold to Fritz, we would be obliged 
to surcharge accountants with the difference 
between what was received for them and 
what should have been received. 

At the same time $8000.00 Philadelphia 
Flour Milling Company stock was parted 
with for $8.00, to which attention is called 
by the fifth exception- For this stock 
$8.00 is not considered an insignificant 
charge, but it is claimed that the stock 
itself was a diminution of an asset of value, 
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that it was improperly substituted for bonds 
of the Eastern Milling and Export Com* 
p&Dj or an interest in real estate pur- 
chased with those bonds. 

The decedent owned $25,000.00 of the 
bonds of the Eastern Milling and Export 
Company, and David R. Locher held $95,- 
000.00. This company was put into the 
hands of receivers, and on account of these 
bonds a dividend of 82.615 per cent, was 
paid. 

On the 24th of August, 1904, an agree 
roent in writing was entered into between 
Charles H. Dempwolf and David R. Locher, 
by the terms of which Dempwolf cove- 
nanted to convey to Locher "the Phila- 
delphia Mill property, located in the City 
of Philadelphia, Pa., the Mountain City 
Mill property,* in the City of Frederick, 
Md., and the Laubach Mill property, located 
at or near Northampton, Pa.," for which 
Locher agreed to pay $85,000.00 in cash 
and bonds of the Eastern Milling and Ex- 
port Company " at the same percentage, 
rate and valuation as the said receivers may 
allow the said Charles H. Dempwolf in the 
payment of said properties purchased by 
him from said receivers." This became 
practically a cash transaction. There was 
no substantial difference between the 
grantee giving the grantor bonds which he 
could exchange for cash and the grantee 
exchanging them for cash and giving it to 
the grantor. This agreement was modi- 
fied on the first of October, 1904, to the 
extent of eliminating the Laubach "Mill 
property and reducini^ the consideration to 
$75,000.00. On the 4th of October deeds 
for the Philadelphia and Frederick prop- 
erties were executed and delivered to 
Thomas B. Andress, a straw man " se- 
lected as a mortgagor to raise money on 
these properties At thi^ stage of the 
proceeding Charles IL Locher died. An- 
dress proved an unsatisfactory medium to 
the money lenders, though he appears to 
have obtained a temporary loan of $80,- 
000.00 from the Union Trust Company of 
Philadelphia. On October 81, 1904, he 
executed a deed for the Philadelphia prop- 
erty to David R. Locher, which was mort- 
gaged by him for $30,000.00, and on 
December 2, 1904, another to James R. 



Locher, a son of the decedent, for the 
•Frederick property. 

Shortly before the death of Charles H. 
Locher, by public advertisement, notice 
was given that application would be made 
for a charter incorporating the Philadel- 
phia Flour Milling Company. For some 
reason a re-advertisement was necessary 
and the charter for this company was not 
granted until much later. Thereupon, the 
Philadelphia and the Frederick properties, 
subject to the mortgage for $80,000.00, 
were conveyed to this company in consid- 
eration of its capital stock of $150,000.00, 
all of which, with the exception of a few 
shares for organization purposes, was issued 
in the name of David R. Locher. Subse- 
quently, he turned over to the estate stock 
of this company of the par value of 
$8,000.00, which accountants included in 
their inventory and which was sold for the 
eight dollars. The dividend on the de- 
cedent's $25,000.00 of Eastern Milling and 
Export Company bonds at 32.615 per cent, 
amounted to $8,158.75. 

It does not appear whether or not 
Charles H. Locher was interested in the 
Philadelphia Flour Milling Company pro- 
ject. It is probable that he was. He died 
before the company was incorporated. Ilis 
$25,000.00 bonds of the Eastern Milling 
and Export Company were used in the 
purchase of the Philadelphia and Frederick 
mills. David R. Locher and he appear to 
have been the actual buyers of these prop- 
erties. If ho lent his bonds to David R. 
Locher, by the aid of them he became the 
purchaser. While the legal titles appeared 
to be in Andress, the equities were in one 
or both of the Lochers, and, they, no 
doubt, could have obtained deeds for them. 
Locher, therefore, may have died owning 
an undivided interest in these properties. 
Charles H. Locher's death fixed all condi- 
tions relating to his estate. It cut short 
the exploiting by the use of it any schemes 
or plans, even though they may have had 
his approval. The force which generated 
the consent to use the bonds expired, and 
so necessarily with it did any similar 
power, llis death annulled any permis- 
sion relating to the use of his property. 
If he had given a power of attorney, real 
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or implied, it was revoked. From a son 
hampered by no rules other than a father's 
pleasure, David R. Locher became an ad- 
ministrator bound by the indiscriminating 
laws of a commonwealth. The adminis- 
trators hid no authority other than that 
vested in them by their letters, and the 
exercise of any other was at their peril 

It is fair to infer that had Locher lived 
he would not have opposed the sale of the 
mill properties to the Pliiladelphia Flour 
Milling Company, but it is more than im- 
probable that he would have accepted 
$8,000.00 of us stock for his interest. 
There was some disconnected testimony 
suggesting that the estate may have gotten 
the benefit of other $10,000.00 of this 
stock, which we have been unable to trace. 
It is said that such an amount of stock was 
substituted for $10,000.00 of the bonds of 
the Eastern Milling and Export Company 
which has been given as collateral with a 
note to the City Saving Fund and Trust 
Company. We find on the schedule sub- 
mitted of notes with collateral one for 
$10,000.00 held by this company, with 
which, together with other securities, sev- 
enty shares of this stock were pledged. 
However this may have been, and assum 
ing that the accountants acted within what 
they believed to be the scope of their 
authority, it would seem as if the propor- 
tional share of the stock to which the estate 
would have been entitled was about $26,- 
000.00. In view of the fact that this 
stock seems to have little, if any, value 
under any aspect its consideration as an 
asset is unimportant. The fact is that the 
decedent did not subscribe for it, and it 
has not been shown that any one repre- 
senting his estate had the power to do it, 
and, therefore, it should not have been 
found among his assets. 

Let the position be taken that the de- 
cedent had no interest in the real estate 
bought from Dompwolf, that David R. 
Locher was it sole owner and that dece- 
dent's bonds or the $8,153.75 which they 
represented was a loan to him, and the 
accountants' attitude is not improved. If 
this was a debt, it was the duty of the 
administrator-debtor to collect it from him- 
self. The presumption is that he was able 



to pay. There was no oflFer of proof of his 
inability. The presumption becomes a 
conclusion in the light of his testimonj 
that he had unencumbered real estate of 
the value of $80,000.00 and ample secor- 
ities or more than sufficient cash in addition. 
The evidence of his available cash follows 
from the fact that he advanced $9,000.00 
for rhe estate. If the purpose was to 
cancel it by transferring to the use of the 
estate stock of the Philadelphia Flour 
Milling Company, then the administrators 
were making an investment, and the sitaa- 
tion boils down to the question of using or 
investing money of a dead man's estate. 
If an administrator uses an estate's money 
profitably, the estate is entitled to the 
profits; if the results are disastrous, he 
must make good the loss. The law desig- 
nates clearly the character of investments 
which executors, administrators, guardians 
and trustees shall make to be held blame- 
less in the event of losses. To pretend to 
traco a resemblance between the stock of 
the Philadelphia Flour Milling Company 
and the securities specified would seem 
like trifling with a serious subject. The 
conduct of these administrators with re- 
lation to this stock exhibits either a spirit 
of indifference to consequence or a willing- 
ness to assume the responsibility, which, as 
a surcharge, we estimate to be $8,146.75. 
The measure is the dividend received on 
the $25,000.00 of Eastern Milling and 
Export Company bonds less the $8.00 with 
which accountants have charged themselves, 
being the proceeds of the Philadelphia Flour 
Milling Company stock. If the loan theory 
is accepted, there can be no uncertainty 
about this measure; if the real estate de- 
duction is correct, then the price paid for 
the interest must govern, as there are no 
proofs of a depreciation of its value. 

The sixth and seventh exceptions relat- 
ing to the Springfield Coal Mining Com- 
pany bonds and stock debits may be con- 
sidered together. From the testimony of 
David R. liocher we learn that for the 
$5,000.00 of Springfield Coal Mining Com 
pany bonds, with the proceedfl of the sale 
of which the administrators have charged 
themselves $1,000.00, the decedent had 
I paid ninety or ninety-five on the hundred, 



Digitized by 



LANCASTER LAW REVIEW. 



319 



mi that the twentj-five and a half shares 
of stock of the same company, which were 
sold for $16.50, were given as a bonus 
with the bonds. He further tells us that 
the interest had been paid regularly on 
the bonds, and that the stock was a five or 
six per cent, dividend paying investment, 
and also that the broker from whom the 
iecedent purchased the bonds told him 
they were selling for " ninety something." 
It subsequently was shown that decedent 
bad paid ninety eight and interest for the 
bonds, and the bonus of stock was fifteen 
per cent, of preferred and thirty per cent. 
}f coilimon, that six per cent, was the divi- 
dend paying on the preferred and that one 
dividend had been paid on the common 
stock. It was also testified that the bonds 
are now selling for par and interest. 
These bonds and stock were offered for 
§ale in the regular way for the sale of se- 
curities in Philadelphia at Thomas & Son's 
auction rooms, and knocked down to one 
Seibel at the prices mentioned. The 
bonds had been inventoried at $4,750.00, 
and the stock at $1,800.00. This in itself 
irould not be a reliable guide. In this 
instance, however, the appraisers sought 
the advice of a representative of the firm 
who handled the securities before esti- 
mating their value, and on the witness- 
stand he made an offer of seventy-five for 
the bonds, $70.00 for the preferred and 
$5.00 for the common stock. Often those 
who have in view the penalties for viola- 
tions of the law use the very forms of law 
as masks to conceal its violations. We do 
Dot find that this was a hona-jide sale, and, 
therefore, order the administrators to ac- 
count for these securities. They will be 
given credit for the charge of $1,016.50. 

For an intelligent understanding of the 
matters relating to the eighth exception 
the proofs offered under the first must be 
considered, and a study of the manoeuvers 
of the Lancaster Electric Light, Heat and 
Power and the Safe Harbor Water and 
Power companies also is necessary. W. F. 
Beyer, George B. Willson and Charles H. 
Locher owned or controlled a majority of 
the stock of the Lancaster Electric Light, 
Heat and Power Company. They satis- 
fied themselves that an additional power 



plant on the Conestoga Creek near Safe 
Harbor would be a profitable property, 
and, with the end in view of building such 
plant, they organized companies which fin- 
ally merged into a corporation known as the 
Safe Harbor Water and Power Company. 
They made two joint notes aggregating 
ten thcasand dollars and thereon raised 
money for their purposes. Before these 
notes matured Charles H. Locher died, 
and Beyer and Willson paid them. It 
appears that Locher was expected to finance 
this company, and his sudden death upset 
all plans. David R. Locher was then re- 
quested by Beyer and Willson to lend a 
helping hand and urged to interest capital 
in the enterprise. The project was plaus- 
ibly presented and anticipated profits of 
$150,000.00 made to appear sufiBciently 
probable to excite his activity. He did 
interest capital, but, contrary to Beyer and 
Willson's expectations and subversive of 
their plans, those whom he brought on the 
field sought to dominate and not supple- 
meut the situation. Immediately there 
arose a conflict between them and legal 
battles were waged for the control of the 
Lancaster Electric Light Heat and Power 
Company. There was a joint ownership 
of 685 shares of its capital stock. Beyer 
and Willson contended that the decedent 
had a ono fourth interest in it, while the 
administrators claimed 55 shares absolutely 
and one-third interest in 680 shares. The 
interest was found to be one-third of 685 
shares. It was believed to be of vital im- 
portance to each of the opposing factions 
to secure this interest and thereby the 
control of the company. David R. Locher 
gave support to the party antagonistic to 
Beyer and Willson, whereupon they insti- 
tuted proceedings to have him and his co- 
administrator removed, assigning as a 
reason that because of his unfriendly con- 
duct towards their interests the administra- 
tors were jeopardizing assets of the estate. 

The Safe Harbor Water and Power 
Company had no independent value. It 
could not become operative without the 
permission of the Lancaster Electric Light, 
Heat and Power Company, for the reason 
that its construction would destroy the 
efficacy of the latter's plant at Bock Hill, 
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a power plant next up the stream from ir. 
Damming of the water at Safe Harbor 
would " drown out" Rock Hill. Its suc- 
cess depended entirely upon the friendly 
assistance and cooperation of the Lancaster 
Electric Light, Heat and Power Company 
and the abandoning by it of its Rock Hill 
plant. Notwithstanding Beyer, Will^on 
and Locher controlled the Lancaster Elec- 
tno Light, Heat and Power Company and 
a plant was useless at Safe Harbor without 
its help, it was not their purpose to sub- 
stitute the Safe Harbor plant for that at 
Rock Hill and add it to the properties of 
the Lancaster Electric Light, Heat and 
Power Company, but they chose to incor- 
porate the Safe Harbor scheme into a sep- 
arate and independent company. It was 
capitalized at $10,000.00, with $1000.00 
paid in. The testimony shows that it was 
the intention to increase the capitalization 
to $150,000.00. Options, rights and 
properties were purchased before and after 
the organization of the company, the titles 
to which were taken in the name of W. F. 
Beyer. Agreements were signed and 
work begun. About ten or fifteen thous- 
and dollars were paid out and about ninety 
thousand dollars are owing for work done, 
properties bought and on contracts partly 
executed. To this company and for the 
properties bought for it the decedent paid 
nothing, and it is admitted that the com- 
pany is insolvent. The question now 
raised is, what were the decedent's inter- 
ests in this company and the Lancaster 
Electric Light, Heat and Power Company 
worth ? Did the administrators get all 
they could or should have gotten for them ? 
Mr. Beyer said that under certain condi 
tions he would have given $25,000 00 for 
the decedent's interest in the Safe Harbor 
Water and Power Company and have in- 
demnified the estate against any liability 
by reason of it. In the proceedings to 
remove the administrators he testified that 
he had offered $7,500.00 for this interest, 
and $50.00 a share for the decedent's 
stock in the Lancaster Electric Light, 
Heat and Power Company. Thic?, how- 
ever, included a concession of 107 J shares 
of stock, which, if decedent's and valueing 
it at that which he told us he received for 



his ($70.00 a share), would make the 
offer for the Safe Harbor Water and Power 
Company interest $25.00 less than noth- 
ing. It was afterwards decided that de 
cedent owned 57 J shares of this stock. 
There is evidence to show that decedent's 
stock in the Lancaster Electric Light, Heat 
and Power Company, if carrying with it 
his interest in the Safe Harbor project, 
could have been sold for $75.00 a share. 
( Concluded in next number.) 



DeHaven's Estate (Miller, Adm'rs Appeal). 

StatntK of liniltationf^ — Charge on land 
—Act' of April 27, 1855,^ P. L, S(J8 
" Payment, 

See 25 Superior Court Reports, 607. 

Appeal No. 800 of January Term 1901 
from the judgment of the Superior Courl 
reversing tiie decree of the 0. C. of Lan 
caster County. 

R, Roland, and W. W. Franklin, 
for appellants. 

B. F. Oavhy for appellees. 

May 24, IDOG. Pek Curiam. Tin 
The decree is affirmed on the opinion o 
the Superior Court. 

O. C. ADJUDICATIONS. 

By Judge Smith : 

Thursday, August 9, 190G. 

Michael Whitman, Rapho, $2,106.-28. 

Jacob B. Denlinger, East Drumore 
$8,929.50. 

Bridget Tammany, city, $2,008.28. 

Mary E. and Amelia M. Hoopes, Ful 
ton, $86L70. 

Clayton Wiggins, Providence, $1, 
86:^54. 

Israel Martin, Earl, $228.51. 

Henry Rutt, East Earl, $3,782.93. 

James Collins, Columbia, $1,874.86. 

Paul G. O' Dougherty, city, $2l,88t).ln 

John T. Sulhvan, Raplio, $204.70. 

Eiias Bear, Manheim township, $1 
945.32. 
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O. C. OP LANCASTER COUNTY. 
Estate of Ohas. H. Loelier, decU 

Adviinistrator — Dutie$ and responstbili' 
tie$ of — Dispoial of a9$et$ — Contract 
to convey real entate — Intercut in partly 
organized corporation — Couts charged 
again$t deceased tru$tee — Attorney $ 
fee for retiiting effort to oust adminis- 
trator — Hypothecated securities — Com- 
missions. 

(^Continued from last number.) 
There is do doubt that all parties re- 
garded a power plant at Safe Harbor as 
faluable if worked as an auxiliary to the 
Laocaster Electric Lights Heat and Power 
Company's plants, and an interest in it, 
therefore, in their minds, had a value, 
though necessarily speculative. This un- 
doubtedly stimulated an anxiety for a con- 
trolling interest in the Lancaster Electric 
Light, Heat and Power Company, and 
drove the stock of that company away 
above its previous market value. While 
this is true, it nevertheless is not possible 
to measure the value of an unpaid interest 
in the independent, insolvent Safe Harbor 
Water and Power Company. The conten- 
tion that it has some value may be true, 
but it is not of a determinable character. 
There is nothing certain on Which to base 
a premise from which a substantial conclu- 
sion can be drawn. The cost of the con- 
struction of the plant may cancel its prob- 
lematical profits, and if the consequences 
of drought and flood, mechanical instability 
and inventive development are not imme- 
diate, the permanent antagonism of the 
Lancaster Electric Light, Heat and Power 
Company would render it abortive. It can 
not be seriously contended that the gentle- 
man's opinion that the interest was worth 
$25,000.00 is evidence of its value, even 
when supplemented by the further decla- 



ration that if " certain things could be 
restored to primal conditions he would give 
that price for it. That little interrogative 
particle *Mf" indicates the very opposite 
of anything certain or reliable. It is the 
case form which signifies doubt. 

The conditions here are extraordinary, 
and, therefore, ordinary* methods do not 
fit them. The administrators got par, 
which was $60.00 a share, for decedent's 
stock in the Lancaster Light Heat and 
Power Company, and had paid for them 
$464.48, the one third of a note of which 
the decedent was one of the makers. 
That probably is more than could have 
been obtained for it had David R. Locher 
done nothing to interest outside capital. 
Its introduction resulted in opposing fac- 
tions working for control. Regardless of 
what his motives may have been, that 
David R. Locher created not only a 
market, but a most active one for what had 
been a non dividend paying, stagnant stock 
is indisputable, but having done this, it 
unquestionably was his duty to take ad- 
vantage of it for the benefit of the estate. 
The thing for him to have done was to 
offer this stock and the interest in the Safe 
Harbor Water and Power Company to the 
belligerants and give them an opportunity 
to get at each other in a bout with bids. 
Unfortunately this was not done. Not 
only were Messrs. Beyer and Willson, 
who were known to be willing and anxious 
to buy, not invited to bid, but were pre- 
vented an opportunity. This, no doubt, 
was agreeable to the gentlemen who were 
favored, but exhibited the administrators 
as disloyal to their trust. They knew 
better. In Locher's Estate, 22 Lanoastbr 
Law Rbvibw 129, referring to the offers 
alleged to have been made for the de- 
cedent's interests in those companies, we 
said: It may have been a mistake for 
the administrators to have declined these 
offers, if they were able to accept them ; 
and it may be necessary, when they sub- 
mit an account to surcharge them with the 
loss, if any, by reason of not having 
grasped this opportunity. . . . The law 
presumes that the administrators' efforts 
are not for personal gain, but for the 
benefit of the estate, and the law says they 
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shall be for the estate. Little is the 
danger of the law being violated in this 
regard. They must render a strict account 
of their stewardship, and unless with un- 
usual adroitness their turpitude is concealed, 
the danger of any loss is not great. . . . 
The administrators will be held responsi- 
ble, not only for'their acts of commission, 
but as well of omission. Their accounts 
will bo scrutinized with glasses of mul- 
tiplied power, and no creditor is likely 
to be injured on account of any of the 
reasons assigned for their dismissal. . . . 
These administrators have goods for aale 
which petitioners and others are anxious to 
buy. They are obliged to sell to the 
highest bidder. No other administrator 
could do more nor less. We are in too 
deep water to swap administrators for rea- 
sons of as little weight as those offered in 
this case. We will hold those we have, and 
hold them responsible for what they have 
done, for what they have left undone and 
for what is to be done." The information 
was exact and the warning pronounced, 
jvnd we are irresistibly driven to the con- 
elusion that their act was deliberate. We 
i\o not find that they were bound by a 
contract to sell as they did. 

It is not possible to compute accurately 
the loss sustained by this transaction, and, 
notwithstanding weight is given to the fact 
that the market for this stock was the re- 
sult of David R. Locher's labors, we can 
not estimate the loss at less than twenty- 
five dollars a share on the one-third of 686 
shares, less the $464.43 paid on account 
of the note of which decedent was one of 
the makers, and, therefore, make the sur- 
charge $5,143.90. We reckon the sale of 
the twenty-six shares at par as one of the 
incidental causes which led to the subse- 
quent active market and give accountants 
the benefit of it, and, therefore, dismiss 
the eighth exception. 

We now come to exceptions to credits — 
that of $16.00 paid C. F. Stoner, Deputy 
Register, expenses to Philadelphia, is sus- 
tained. This was an unnecessary expense 
incurred for the convenience of one of the 
administrators. 

At first blush we were of opinion that 
the exception to the payment of $75.70, 



expenses conseoment to the filing of ac- 
coants in the Long estates, and which 
were ordered by the court to be paid, 
ought to be sustained. A more careful 
analysis of the conditions leads us in an 
opposite direction. Charles H. Locher 
had been trustee by reason of the wills of 
Hon. Henry G. Long and Jacob M. Long 
for the use of Alice Sutton. After his 
death it was necessary for the administra- 
tors to file accounts showing the status of 
the trusts. We found that the decedent 
had not been faithful and denied his estate 
any compensation for his services, and 
further ordered that the costs be paid by 
him, or rather out of his estate. It can 
be argued that this order fixed an amount 
owing to those entitled to the costs, that 
the decedent's estate was their debtor to 
that extent, that there are numerous other 
creditors, that the estate can only pay a 
percentage on the dollar, that these have 
no higher rights than others, therefore, 
they, like the others, are entitled only to 
a pro-rata dividend, and, therefore, the 
accountants are surchargeable with the dif- 
ference between the $76.70 paid, and the 
dividend on that amount. The credit is 
allowed, but not by reason of the order of 
the Court that the costs be paid, which in 
effect was only as a liquidation. The ad- 
ministrators were obliged to prepare ac- 
counts and exhibit as best they could the 
condition of these trusts. They eould not 
have been excused from accounting by an- 
swering that the estate of Charles H. 
Locher is insolvent. Even if they had 
been willing to perform their labors gra- 
tuitously, they could not have forced others 
to do so. The oflScers of the Court and 
proprietors of the advertising newspapers 
could not have been moved had their legit- 
imate charges been refused. The costs 
were unavoidable and a part of the nec- 
essary expenses of the administration, and, 
therefore, the exception is dismissed. 

The fees of accountants' counsel, for all 
services rendered, aggregate exactly what 
they would be entitled to generally for as- 
sisting administrators under the rule which 
has been submitted by a committee of the 
Bar Association for adoption as a part of 
the fee bill. They saw fit to apportion 
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$400.00 of it to the services relating to the 
proeeedings to oust the admintstrators, and 
this is excepted to, not beoause the charge 
is considered large, but for the reason that 
these services were for the personal benefit 
of accountants and not for them as repre- 
sentatives of the estate. 

The law preferred these accountants as 
administrators of this estate and they were 
regularly empowered to act as such. When 
the attempt was made to depose them, they 
bad been guilty of no act, so far as the tes- 
timony then disclosed, to justify their dis- 
missal. On the contrary, it appeared as 
if their activity would result in substantial 
benefits to the estate. The proceedings 
instituted against them were an interfer- 
ence with their administration duties. If 
obstacles are interposed which may pro- 
long the settlement of an estate and, may 
be, jeopardize its interests, it is incumbent 
on the representatives to remove them as 
quickly as possible, and if the difficulties 
are too great for them without the aid of 
lawyers, it would seem a hard measure of 
justice to impose upon them personally the 
costs of such necessary help. For this 
reason, and in view of the facts that ac- 
countants were sustained in the contention 
and that these fees together with the others 
charged are not regarded as excessive, we 
dismiss this part of the exception. 

All the exceptions to the credits for 
interest paid on account of mortgages are 
dismissed. The only theory on which 
they could be supported is that the income 
of the real estate ought to pay the interest 
of the mortgages which are liens on it, and 
it is defeated by the law that the adminis- 
trators have nothing to do with the real 
estate until ordered by court to sell it for 
payment of debts. This is $tare d^ciiis. 
Opinions are numerous, from McCoy v». 
Scott, 2 Rawie, 222, to Morrison's Estate, 
196 Pa., 80. See also Hall's Estate, 8 
D. R., 8. 

The decedent owed the Union Trust 
Company of Philadelphia a note for $9,- 
000.00,'with which he had given stock of 
the City Saving Fund and Trust Company 
as collateral. On January 14, 1905, be- 
fore funds of the estate came into the 
hands of the administrators, David R. 



Locher advanced the money and paid the 
note. While this was an exceptional pro- 
ceedipg, it would not have been open to 
exception if the collateral had been worth 
as much or more than the sum paid, or the 
estate had been solvent. But when we 
consider that the estate is hopelessly insol- 
vent and the collateral valueless, account- 
ants can not escape the responsibility at- 
tached to. his act. The exception to the 
credit of $9,017.60 is therefore sustained 
to the extent of the difference between that 
amount and the dividend allowed upon it, 
which is $8,211.69. 

Exception is taken to all payments of 
principal or interest made to creditors 
holding collateral, in excess of the income 
and value of the principal of such col- 
lateral." We are free to admit that if 
there were proofs showing that creditors 
were paid interest in excess of the income 
of collaterals known to be of less value than 
the amount of the indebtedness, or that 
the administrators paid interest on debts 
accompanied by collaterals of no value, 
such as the stock of the City Saving Fund 
and Trust Company, that the exception 
ought to be sustained, but there are no 
such proofs. Generally it is the duty of 
representatives of an estate to protect se- 
curities which the decedent had hypothe- 
cated. The presumption is that they 
exceed in value the amount of the indebt- 
edness. The prudent business man strug- 
gles to save his collaterals, and the admin- 
istrator is held to the same measure of 
care. It would not follow that he was 
guilty of devastation even if the income 
from the collateral was insufficient to pay 
the interest on the loans. Examples are 
numerous, and the bankers of this com- 
munity are familiar with not a few cases 
where non-dividend paying stocks have 
been pledged for large sums, and know 
that if they had been allowed to go by 
default great loss to the owners would 
have been the result. This exception is 
dismissed. 

The eleventh exception is to account- 
ant's commissions and expensed, $3,700.00. 
The representatives of estates are properly 
paid for services properly rendered. 
Labors deserving of reward, however, ar^ 
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cancelled bj acts meriting punishment. 
A mistake of judgment or an accident of 
conditions is no caose for a penalty. Ad- 
ministrators are compensated among other 
things for prudence and skill. The value 
of their services is measured by the com- 
mon standards of common honesty . and 
common sense, good intentions and good 
results. The exception is sustained, and 
the accountants are surcharged with the 
$8,700.00. 

The twelfth exception, to the balance in 
the account, is sustained, and the balance 
is fixed at $52,862.15 plus $111.90 fees 
and costs equals $52,474.05. 

The last exception, to that portion of 
the account headed ^Assets, inventories 
and not yet disposed of,' " is also sus- 
tained, and accountants are ordered to dis- 
pose of such assets as soon it is expedient 
to do so and thereupon account for the 
proceeds thereof. 

We also find subject to surcharges two 
gold watches and a chain, a diamond ring, 
a stud — said by one to be a diamond worth 
about $25.00 and by others to be paste 
worth about $2.50 — cuff-buttons and a sil- 
ver knife. It is customary to distribute 
trinkets of decedents among the members 
of their families, and rarely is any objec- 
tion made to it. Such acts of sentiment, 
however, may be indulged in only after 
creditors have been satisfied. When one 
leaves an insolvent estate members of his 
family may not parcel as keepsakes even 
his personal ornaments, therefore, account- 
ants are ordered to account for these 
baubles in their next account. 

In considering these exceptions we have 
not been unmindful of the unfortunate 
and unusual conditions which afflicted the 
accountants. We appreciate that even 
from an unrecognizable and unintentional 
prejudice stimulated by a misunderstand- 
ing or misapplication of facts the innocent 
may be made to suffer. We know that an 
accident may take the form of a mistake, 
easily develop into eridence of bad faith, 
and quickly assume the proportions of a 
fraud. 

It is not unusual for one who has been 
injured to visit his displeasure upon any 
one who may be associated with him who 



was tha cause of the injury. The rictim*8 
words at times are poisoned with his feel- 
ings and his testimony may become a 
weapon of revenge. When many hhn 
suffered from the same cause, and by 
reason thereof a community has become 
inflamed, the innocent as well as the guilty 
often arc drawn into the vortex of popular 
condemnation. Against such conditions 
and influences it is the duty of courts and 
jurors to muster the mightiest guard, but 
even then they may be handicapped if 
parties fail of prudence and temper not 
their discretion with wisdom. These ac- 
countants, if thej were sufficiently in- 
formed, were obliged to consult no one. 
They were amenable to the law, and if 
they had faithfully observed its injunctions 
they would have escaped unscathed. Bat 
in view of the difficulties with which they 
were beset and the unusual complications 
in which they were enveloped, it woald 
seem as if the instinct of self-preservation 
would have prompted them to consult with 
the receiver of the City Saving Fund and 
Trust Company, who represented aboat 
twelve hundred righteouslv indignant credi- 
tors, at least, as to sales of securities. 
His advice and co operation might have 
been valuable, and his approval of their 
acts would have estopped him from deny- 
ing their regularity or questioning their 
legality. 

Some of the decedent's methods were 
devious and intricate. Complicated with 
defunct and fictive partnerships and de- 
faced by alleged * acts of his credulous 
family, he spared none whom he could make 
an instrument in sapping the City Sav- 
ing Fund and Trust Company, the claims of 
which by its receiver will first be con- 
sidered. This opinion might equal the 
dimensions of a sermon if we attempted to 
fortify our conclusions for allowing or dis- 
allowing claims with the reasons for so do- 
ing. If it is believed that there are errors 
in our findings, we will, in an opinion on 
exceptions, either correct them or more 
fully support what we have done. 
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0. C. OP LANCASTER COUNTY. 
Estate of DAvid E. Hajer, dee'd. 
Decidmt^i e$tate$ — Sale of real e$tate 
after two yean to pay eost9 — Subroga' 
tion. 

Where a trnstoe, wboee nniutial repntaiioo 
for penooal integrity avd boeineM sagacity led 
him to be mnoh ■ought afker u trustee, dies 
letTing an estate ample to pay his debts, and no 
order to sell the real estate for payment of 
debts is asked for within two years, and short- 
ages are disoovered in the trusts after all of his 
penonal property is exhausted, sale of his real 
estate may be allowed fbr payment of the ooets 

j of administration and the trusts subrogated to 

I tbe fond to that extent 

I Subrogation exemplifies pure justice and is 
founded on the doctrine of benevolence. The 
principal was introduced that the advantages 
of eome might be adapted to the advantage of 
otben less fortunate. 

May Term, 1906. No. 71. 
Petitions for adjudication and order of 
. sale. 

I Coyle f Keller^ for trust estates, 
j A. S. JohriMy John E. Malone and 
Joteph T. Evaniy for accountant. 
2). McMulleny for exceptants. 
August 18, 1906. Opinion by Smith, 
P.J. 

With the petition for adjudication there 
was also one presented asking for an order 
for the sale of real estate for the payment 
of administration expenses. The latter is 
somewhat dependent upon the former, at 
least to the extent of fixing the amount of 
the expenses. That both money and time 
may be saved we will consider the two 
together. 

David E. Mayer died intestate Septem- 
ber 21, 1901, possessed of personal prop 
erty and seized of real estate. The insuf- 
ficiency of tbe personalty was discovered 
too late to sell the realty for the payment 
of his debts. His estate was more than 
ample to meet all his obligations. 

Dj reason of his recognized personal in- 
tegrity and business sagacity, he had been 
selected to serve in various capacities as 
the representative of numerous estates, the 
largest and most involved of which was that 
of John Hildebrand, deceased, of which he 
was the trustee. After his death the City 
Saring Fund and Trust Company and the 
Peojde's Trust Company were appointed 



trustees in his place. The City Saving 
Fund and Trust Company closed its doors 
January 21, 1905, and was put in the 
hands of a receiver, who accounted for a 
part of the funds, a partial payment to it 
on account of its branch of the trust. The 
aocountant as administratrix of the estate 
of the decedent, who had been the trustee, 
filed an account, which exhibited a loss of 
$5,258.72 corpus and $1,911.82 income, 
togedier, $7,165.04. See Hildebrand's 
Estate, 22 Lanoastbr Law Rbvibw, 307. 

Commissions payable out of the trust 
estate were refused the administratrix- 
accountant, because the decedent-trustee 
was entitied to none, and, as her services 
were for his estate, to it was she referred 
for her compensation. 

The decedent left to survive him a 
widow, Mary A. Mayer, a mother, Mary 
A. Mayer, and a brother, Isaac H. Mayer. 
The accountant, who is the widow, has 
taken credit for $1,406.75 for services ren- 
dered by reason of the Hildebrand trust, 
to which exception is taken by Mary, the 
mother, and Isaac, the brother. When 
we take into consideration that this was no 
small and a much-involved estate, that the 
duties of the administratrix were unusually 
difficult and laboriously protracted, and 
that she has asked that the amount of this 
credit and all interest that she may have in 
the estate be paid and turned over to the 
use of the trust that the last dollar lost by 
her husband may be paid, we dismiss the 
exception. 

It appears that when the administratrix 
learned that by reason of a statutory limi- 
tation the decedent's real estate had be- 
come exempt from his debts, she bent her 
energies not only to devise ways but also 
to furnish means for their payment. 

The debits in the account aggregate 
$6,814.99 and the credits $7,860.26. 
Debts were paid by her in full. The pos- 
sibility of a shortage in her husband's 
trustee accounts never dawned upon her, 
and the discovery was not made until long 
after she had more than exhausted the 
personalty. 

The opportunity to sell the decedent's 
real estate for the payment of his debts 
has been lost. Parties have been excused 
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their laches for legal disability, obscurity 
of transactions, the pendency of a suit, and 
efen ignorance of their rights. In this 
case the extenuating circumstances are the 
blameless reputation of the trustee, con- 
fidence that securities covering the entire 
trust existed, and the obscure and com- 
plicated condition of the trust because of 
uncertainty and confusion of securities 
coming into the trustee's hands from his 
decedent's estate. 

The idea that a trust estate shall suffer 
by reason of the act of the trustee and his 
estate escape the responsibility grates 
harshly upon one's sense of justice. In 
this case no creditors oppose a remedy for 
this wrong, however fine it may be spun., 
We have been asked to order a salo of 
decedent's real estate for the payment of 
expenses of administration, which amount 
to $2,218.80, and that the trustee-creditor 
be subrogated to that extent. The princi- 
ple of subrogation exemplifies pure justice. 
In Ramsey's Appeal, 2 Watts 228, Chief 
Justice Gibson said it was founded on the 
doctrine of benevolence. The principle 
was introduced that the advantages of 
some might be adapted to the advantage of 
others less fortunate. 

The personalty was the primary fund for 
the payment both of debts and expenses of 
administration. It was not the only one 
for either. The real estate was in reserve 
for both. Only the expenses are exempt 
from the statutory limitation, therefore, the 
advantage. Cobaugh's Appeal, 24 Pa., 
148; Demmy's Appeal, 48 Pa., 155; 
Reynold's Estate, 195 Pa., 225. 

We have not been taught that the doc- 
trine of benevolence has limitations when 
its principles are expanded for increased 
good. Their application to this case will 
benefit some and injure none. There are 
now two available funds for one and but a 
single one for others. The end sought is 
the same as that which inspired the formu- 
lating of the beneficent rule, and with 
equal purity it knocks for admission. Why 
exclude it? The only opposition to it 
comes from an heir« who is outclassed by 
creditors. An heir is entitled only to such 
estate as the ancestor left, and the an- 
cestor can leave for him only his own, and 



his own is only that which is left after his 
debts have been paid. 

When we consider the liberal contribu- 
tions of Mary A. Mayer as individual, 
widow and administratrix, that creditors 
will be helped and none injured, and all 
the other facts and circumstances, we feel 
that the doctrine of benevolence will not 
be strained by applying its principles to 
this case. We, therefore, will make the 
order that the real estate be sold for the 
payment of $2,218.80, expenses of admin- 
istration. 

We rest our opinion upon the broad doe- 
trine of benevolence. If statutory limita- 
tions, a law of expediency, has paralysed 
it, a higher court will correct us. 

It is agr^^ed that credits amounting to 
$527.28 were for claims properly pre- 
ferred, but that the others for $5110.74 
were entitled to dividends only, and adding 
this sum to the Hildebrand trust estate 
claim of $7165.04 will make $12,275.78, 
on which there could and should have been 
paid a pro rata dividend of 50.88116 per 
cent., which on $7165.4 will aoQOunt to 
$3645.66, and with which sum aooounUnt 
is surcharged. 

In the event of our position being ac- 
cepted or sustained the accountant will re- 
ceive the additional amount of $2218.80, 
and, after the payment of proper charges, 
costs and expenses, the balance is awarded 
to The Peoples' Trust Company, trustee 
for B. Frank and Emma Hildebrand and 
Clara May Hildebrand, and the surcharge 
will be reduced accordingly. 

All exceptions inconsistent with this 
opinion are dismissed and this adjudication 
is confirmed nm. 



Estate of Solomon 0. Qroff, dec'd (Oroff, 
Ex'n. Appeal). 

Executors eommitsiom and extra com- 
pensation — Counsel fees and expenses 
of litigation — Bad faith as to ereditf 
— Widow^s exemption — Interest on ex- 
ecutor^s note. 

Where executors litigate claims against tbeir 
decedent's estates in good faith and on iBforma- 
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tion gaffioient to support a reaaoDable belief that 
(he demands were ui^ust, such information as 
woald have influenced a careful and prudent 
man to resist them, such exeoutors are entitled 
to credit in their account for the costs and ex- 
penses of the litigation, including counsel fees 
to a reasonable amount, although resnlts were 
not favorable to the estate and although such 
executors were residuanr lesatees. 

Bach exeoutors would ordinarily be entitled 
also to extraordinary compensation for such liti- 

Stion, but this will not be allowed where they 
ye wrongfully taken a credit in their account 
wliich suggests bad faith. 

Where an entry on the record shows that $800 
worth of personalty was appraised and set apart 
for the widow, and no other personalty is in- 
▼entoried, but the executors ask credit in their 
account for $800 for the widow's appraisement 
and have nothing to say when exceptions to this 
credit are vigorously pushed, this suggests bad 
faith and the credit will be disallowed on ex- 
ception. 

An executor will be charged with interest on 
his note to the decedent until it is actually paid. 

A warning by creditors to incur no such ex- 
pense is not ground for exception to counsel 
fees paid by executors in resisting claims. 

Appeal No. 161 of Janaary Term, 1906, 
from 0. C. of Lancaster County. 

The Court below, Smith, P. J., in an 
opinion filed March 15, 1906 [see tupra, 
page 158], in passing on exceptions to the 
first and second accounts of Abram E. 
Groff and Wayne I. Groflf, executors of 
Solomon C. Groflf, dec'd, surcharged said 
executors with credits taken for $800 
widow's exemption, accountant's compensa- 
tion $175, further special compensation 
$500, $300 of the counsel fees credited 
and $1625.15 interest on a judgment note 
of Wayne I. Groff to the decedent. 

The appellants took this appeal assign- 
ing as error this action of the Court. 

B. F. Davis and J. W, Denlingevj for 
appellant. 

The alleged record showing a previous 
payment of the widow's appraisement was 
not a record but merely a minute of the 
clerk. 

The only record is the appraisement it- 
self, and none was produced. 

Act of April 14, 1851, Sec. 5, P. L., 
613. 

Myer vs. Vomer, 10 W. N. C, 188. 

There was no proof that the clerk had 
ever read or had actual knowledge of the 
original appraisement and his testimony 
was not sufficient. 



Richard's Appeal, 122, Pa., 547. 

Harriet Sheaffer not being a legatee or 
devisee had no standing to file exceptions 
and the words et al " added after her 
name as exceptant gave no standing to the 
exceptions. 

Orr vs. Webb, 88 8. B. Rep., 98. 

Breidenthal vs. McKenna, 14 Pa., 160. 

Road in Strasburg Twp., 28 Law Rb- 
vmw, 94. 

Road in Ephrata Township, 9 Law Rb- 
VIBW, 15. 

Tracy's Estate, 16 Mont., 80. 

There was therefore no exception on 
which the Court could surcharge the ac- 
countants with the widow's appraisement, 
commissions, etc., and the Supreme Court 
should not consider the appeal. 

D'Arro's Estate, 89 Pa., 61. 

It was improper to surcharge interest 
against the accountants on the judgment 
bond owed to the estate by one of them as 
the estate was indebted to the accountants 
for money advanced. 

Sutton's Estate, 200 Pa., 158. 

W. U. Hemel and M. Schaeffer, 
for appellees. 

The record showed that the widow re- 
ceived her exemption from goods and 
chattels and she was living and not called 
to deny it. 

The " extra services " were an endeavor 
by the accountants to secure the estate for 
themselves as residuary legatees and were 
properly dissallowed. 

The commissions were properly dis- 
allowed for endeavoring to grab $300, for 
exemption already paid and for misman- 
aging the estate. 

Barhite's Appeal, 126 Pa., 404. 

Martin's Estate, 184 Pa., 221. 

Gilson's Estate, 18 W. N. C, 570. 

Dickson's Estate, 21 Pitts. L. J., 109. 

Steger's Estate, 8 W. N. C, 368. 

Schuck's Estate, 80 Pitts. L. J., 431. 

Leow's Estate, 12 Phila., 165. 

Bradley's Estate, 11 Phila., 87. 

Holman's Appeal, 24 Pa., 174. 

Atherton's Estate, 8 Kulp, 150. 

Norris' Appeal, 71 Pa., 106. 

Elobinett's Appeal, 36 Pa., 174. 

Palmer's Estate, 2 Del., 180. 

Evans' Estate, 1 Super. Ct., 87. 
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Clark's Estate, 2 Kalp, 65. 

Steger's Estate, 3 W. N. C, 869. 

Brown's Estate, 8 Phila., 208. 

McCahan's Appeal, 7 Pa., 69. 

Swartzwalter's Account, 4 Watt., 79. 

Landis vs. Scott, 82 Pa., 504. 

Saj's Ex'rs. vs. Barnes, 4 S. & R., 116. 

Stehmans Appeal, 5 Pa., 414. 

Djott's Estate, 2 W. & 8., 566. 

The undisputed testimony is that the ad- 
ministrators mingled estate money with 
their own and paid no interest on the bond 
owned by one of them. They were there- 
fore properly surcharged with the same. 

Bond's Appeal, 2 Penny, 241, disallow- 
ing part of the costs of litigation in unsuc- 
cessfully fighting claims for their own 
benefit and not that of the estate. 

Reineer's Estate, 159 Pa., 212. 

Bergdoll's Estate, 11 Dist. Rep., 702. 

The exceptions filed for Mrs. Sheaffer 
"tft aZ" were not objected to in the court 
below. Mrs. Sheaffer was a daughter of 
the testator, had a claim against the estate 
and her counsel is a party to the appeal in 
his own right. 

May 24, 1906. Pbr Curiam. 

The decree is affirmed on the opinion of 
the court below. 



Estate of Solomon 0. Qroff, dec'd (Hensel's 
Appeal). 

Executors — Costs of unsuccessfully con- 
testing claims against estate, 
(^See preceding case,^ 
Appeal No. 159 of January Term, 1906, 
from 0. C. of Lancaster County. 

The Court below. Smith, P. J., in an 
opinion filed March 15, 1906 [see supra^ 
page 153], in passing on exceptions to the 
first and second accounts of Abram E. 
Groff and Wayne I. Groff, executors of 
Solomon C. Groff, deceased, refused to 
surcharge accountants with the costs of 
expert witnesses' and attorneys' fees in- 
curred in the unsuccessful contesting by 
the executors, who were also residuary 
legatees of a number of claims against the 
estate. 

The appellant, as transferee of a credi- 
tor of the estate, took this appeal, assign- 
ing for error this action of the court. 



W. U. Hensel and M. O. Schaefft:, 
for appellant. 

The settlement of the estate was re- 
tarded seven years by the unsuccessfol 
contesting of claims by the administrators 
on questions merely affecting distributioo, 
and in order to benefit themselves as 
residuary legatees. The court allowed 
the greater part of the bills so incurred 
for expert testimony and counsel fees. 
These should all have been surcharged. 

Wissel's Appeal, 4 Penny, 236. 

Mumper's Appeal, 8 W. & S., 441. 

Royer's Appeal, 13 Pa., 569. 

Rankin's Appeal, 10 W. N. C, 231. 

B. F. Davis and J. W. Denlinger, 
for appellees. 

No exceptions were signed on behalf of 
appellant, and he has no standing to take 
this appeal. 

D'Arros' Estate, 89 Pa., 51. 

The words " & other creditors " have 
no legal significance when signed to ex- 
ceptions. 

Orr vs. Webb, 88 S. E. Rep., 98. 
The abbreviation et aZ., when used in 
a bill of exceptions, cannot be held to 
designate any person or persons." 

Breidenthal vs. McKenna, 14 Pa., 160. 

Road in Strasburg Township, 23 Law 
Rbvibw, 94. 

Road in Ephrata Township, 19 Law 
Rbvibw, 15. 

Tracy's Estate, 15 Mont., 30. 

Appellant did not show the court below 
that be was a claimant, and in fact was 
not, and, therefore, has no standing. 

Kern's Estate, 18 Super., 506. 

It was the duty of the executors to con- 
test the doubtful claims against the estate, 
and they are entitled to costs and expenses 
of litigation. 

Allan's Estate, 199 Pa., 573. 

Ammond's Appeal, 31 Pa., 311. 

Cases cited by appellant relating to 
issues devisavit vel nan have no applica- 
tion to this case. 

May 24, 1906. Pbr Curiam. 

The decree is affirmed on the opinion of 
the court below. 
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O. C. OP LA.N0A8TER COUNTY. 
Estate of Barbara Denlinger, dec'd. 

Decedent^ % estate — Claim for iervices. 

A claim for sei vices a(2:ainAt a decedent's 
estate will DOt be allowed where the claimant, a 
niece of the decedent, was taken into her family 
when three days old and made her home there, 
in later years managing the houKehoId and tak- 
ing care of the decedent who was a helpless 
paralytic, and the olaimar.t is a legatee, and 
the only evidence of a contract is the testi- 
mony of a witness as to declarations by the de- 
cedent that the claimant would be paid for her 
Mrfices. 

May Term, 1906. No. 14. 
Adjudication. 

Coyle ^ Keller^ for accountant. 

B. C. AtteBy for claimant. 

H. M. Houser and M. Schaeffer^ 
for legatees. 

April 14, 1906. Smith, P. J. 

Barbara Denlinger died testate on the 
eighteenth day of September, 1905, hav- 
ing by her last will and testament disposed 
of her estate as follows: 

"Second: I give and bequeath to the 
congregation of Mellinger's Meeting House 
the sum of one hundred dollars. 

Third: I give and bequeath unto my 
two nieces, Anna D. Kreider and Eliza- 
beth D. Kreider, in equal shares, and their 
lieirs, the sum of five thousand seven hun- 
dred dollars. 

Fourth : I, also, give and bequeath unto 
nij said two nieces, Anna D. Kreider and 
Elizabeth D. Kreider, and their heirs, any 
and all such articles of household and 
kitchen furniture as they or either of them 
may wish to have at my decease. . . . 

Sixth: After the payment of the col- 
lateral inheritance tax and the expenses in- 
cident to the settlement of my estate, I 



give, devise and bequeath the residue of 
my estate as follows, to wit: 

To my brother Samuel, one equal fourth 
part thereof. 

To the children of my deceased sister, 
Elizabeth Buckwalter, one equal fourth 
part thereof. 

To the children of my deceased sister, 
Anna Kreider, one equal fourth part 
thereof. 

To Abraham Denlinger, only son of my 
deceased brother John, one equid fourth 
part thereof. 

The legacies given to my nieces, Anna 
D. and Elizabeth D. Kreider, are given to 
them as a recognition for their kindness 
and care they have shown us through so 
many years.*' 

By a codicil she directed: 

"First: The legacy of five thousand 
seven hundred dollars give and bequeathed 
to my nieces, Anna D. Kreider and Eliza- 
beth D. Kreider, in equal shares, in para- 
graphs three of my will is hereby revoked ; 
and I do give and bequeath unto my said 
niece, Elizabeth D. Kreider, and her heirs, 
the sum of three thousand (dollars." 

By another codicil she directed: 

"Second: I direct, authorize and em- 
power my executor to convey by good and 
lawful deed for the same all the real estate 
of which I may die seized, with the ap- 
purtenances, situated in blast Lampeter 
Township, Lancaster, Co., Pa., unto my 
niece, Elizabeth D. Kreider, her heirs and 
assigns, at private sale, upon the payment 
by her to liim, my said executor, of the 
sum of four thousand dollars, and I do 
hereby jj;ivti my said executor full power 
and authority to convey, grant and assure 
to her, the said Elizabeth D. Kreider, her 
heirs and assigns, the said real estate, upon 
the payment by her of the sum of four 
thousand dollars as aforesaid." 

Samuel Denlinger, a brother of the tes- 
tatrix, died before her and left to survive 
him (living at the death of the testatrix) 
the followin;^ child and grandchildren: 

1. John Denlinger, a son, of age. 

2. The following children of Jacob 
Denlinger, a deceased son: 

a. Lizzie Denlinger, a granddaughter, of 
age. 
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b. Samuel Denlinger, a grandson, a 
minor, having for his guardian The Farm- 
ers Trust Company. 

The following are the children of Eliza- 
beth Buckwalter living at the death of the 
testatrix^ all of whom are of age : 

1. John D. Buckwalter, a son. 

2. Doras D. Buckwalter, a son. 

8. Anna D. Buckwalter, a daughter. 

The following are the children of Anna 
Kreider living at the death of the testatrix, 
all of whom are of age : 

1. John D. Kreider, a son. 

2. Jacob D. Kreider, a son. 

3. Elisabeth D. Kreider, a daughter. 
The accountant asks for, and is allowed, 

the following additional credit: 
Clerk of Orphans' Court, fees for 

recording adjudication .... $4.60 
The following witness fees are 
allowed : 



Mary L. McGowan, 


one 




day, 40 miles . . 




$2.20 


Ida jB. Kreider, one 


day, 






1.86 


Mary E. Conard, one 


day 






1.30 


Dr. H. E. Musser, one 


day, 




10 miles .... 


1.80 


Eugene H. Henry, 


one 








1.00 


Bertha K. Henry, 


one 








1.00 



$8.16 



Total additional credit and witness 

fees $12.66 

Balance due estate, as appears 

by account filed $10964.71 

Less the additional credit and 

witness fees 12.66 



Leaves balance for distribution. $10952.05 

The only contention incidental to this 
distribution relates to the claim of Eliza- 
beth D. Kreider for '* services and nursing 
of decedent." Barbara Denlinger was 
paralyzed, having been stricken six or 
seven years before her death. She was a 
large woman and helpless, required almost 
constant attention and caused much dis- 



agreeable work. The claimant did for her 
what was necessary and tenderly admio* 
istered to her wants. Her labors were 
heavy and the compensation she now asks 
is not immensurate therewith. If the work 
done and the services performed by her 
were not pure acts of gratitude and affec- 
tion unalloyed by contractual relatioos, 
the claim ought to be allowed. 

The claimant's mother died when she 
was three days old, at which time she was 
taken into the family of her grandparents, 
of which the decedent, a sister of her 
mother, was a member. After the death 
of her grandmother, when claimant was 
about ten years of age, the decedent be- 
came the head of the family and the claim- 
ant the object of her especial solicitude 
and care. Many years later, when de- 
cedent was felled by an apoplectic stroke, 
their positions were reversed. Claimant 
became the active head of the household, 
managed, controlled and directed its affairs. 
To her, lodgers paid their bills. 

It is not claimed that compensation is 
recoverable for services exceeding six years 
and it is not pretended that other than a 
family relationship existed previous to that 
time. If that relationship was broken, 
why, when and how? It would be re- 
sented, and properly so, if we found that 
the claimant, who, with parental affection, 
had been nntured and cared for from child- 
hood by the decedent, as soon as her turn at 
nursing came, threatened to desert her aunt 
unless a contract be made, unless the old 
lady put up the cash ; and yet we search in 
vain for any other substantial reason for a 
change in their relations. If, neverthe- 
less, this or some other cause did sever the 
relationship, when and how was it done, 
and what was the contract? The only 
testimony even remotely suggestive of a 
contractual relation is that of Mary L. Mc- 
Gowan : Well, on different occasions she 
talked to me about Miss Kreider. Especi- 
ally when she was rather annoying, like 
old people get. She would say, Well, what 
would I do if anything happened to Lizzie ; 
nobody else can wait on me, but she shall 
be paid. And many times she would cry, 
and when Lizzie was in her presence and 
she would get that she was determined to 
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do things, Lizzie would say, Tou will just 
wear me to death.* And she would say, I 
will not have strangers around me. And 
then Lizzie said to her, If anything hap 
pens to me, you will have to have a stranger 
to wait on you ; if I wear out you will 
have to have some one. She then would 
say, Tou will wait on me, but you will be 
paid. Diflferent times she said that. When 
she was worrying and wanting things so 
much, she didn't want the idea of anybody 
else waiting on her, and she remarked she 
should be paid time after time." On cross 
examination the witness said that these 
statements were made three years ago. 
Barbara Denlinger died September 18, 
1905, therefore, the conversation occurred 
about two years and four months before 
her death, and, therefore, under no circum- 
stances could the claim be reckoned for a 
longer period. Taking all the facta and 
circumstances into consideration, we do not 
see how it is possible to construct a con- 
tract out of these loose declarations. In 
the recognition of a generous and chari- 
table act, it is not uncommon, particularly 
for one of four and one-half score years, to 
eiclaim : You will be paid," thus invok* 
ing for a benefactor a divine reward. 
Whether this old lady was praying for 
blessings on her devoted niece, none can 
toll. She may have had in mind only her 
last testament, by which she gave to her 
three thousand dollars, all the real estate 
of which she was seized subject to tb^ pay- 
ment of four thousand dollars, and made 
her one of her residuary legatees. We 
are quite certain that she did not intend to 
destroy the family relationship. The 
claimant gave her services and kindly at- 
tentions in consideration of love and affec- 
tion, not for dollars and cents. Her con- 
duct was typical of munificence, not of 
meanness. It is presumed that a family 
is bound by the finer ties, and this pre- 
sumption will not be broken by air idle 
speech or an impulsive exclamation. 

It is not difficult to distinguish this case 
from those cited in which we awarded com- 
pensation for similar services. The claim 
is not allowed. 



C. p. OP LANCASTER COUNTY. 

A. 0- Illyns, Admr. of Ferdinand Uter- 

moehl, dec'd vs. Maria Buch. 

Openin g judgm ent — Evidence — Laches 
— Forgery — Lou of warrant of at* 
torvey — Presumption. 

Id order to entitle the defendant to have a 
judgment opened it is neoesaarj to show, by 
the testimoDj of two witnesses or of one wit- 
ness and oorroborating oiroumstanoeR, the facts 
upon whioh the application is based. 

Where the person to whom a judgment was 
given died before application to open it was 
made, the defendant is incompetent to testify to 
anything relating to the judgment after such 
application. 

A motion to open a judgment is an appeal to 
the equitable power of the Court. 

Equity aids the vigilant, not those who 
slumber on their rights," and a defendant is 
not entitled to relief, who after applying to the 
Court to open a judgment, takes no further ac- 
tion for nearly eleven years, without offering 
any excuse. 

He who seeks equity must do equity,*' and 
a defendant is not entitled to have a judgment 
opened on the ground of forgery, where she 
fails to produce for inspection the warrant of 
attorney on whioh it was entered although it 
was taken out of the prothonotary's office by 
her attorney twelve years before and never re- 
tamed. 

April Term, 1895. No. 463. 
Rule to open judgment. 

B. F. Davi%^ for rule. 
W. U. Hen%el^ contra. 

July 7, 1906. Opinion by Hasslbr, J. 

This judgment was entered on June 24, 
1893, on a warrant of attorney to confess 
judgment, dated March 30, 1880. The 
defendant, on March 10, 1894, presented 
her petition to have the judgment opened 
and set aside, for the reasons, first, that it 
is a forgery, and, second, that she did not 
owe Ferdinard Odermoehl any money at 
the time ef his death, which occurred some 
time prior to the date of entering the judg- 
ment. This rule was granted on the peti- 
tion. The plaintiff filed an answer on 
October 11, 1895, in which the material 
averments of the petition are denied. The 
case was permitted to rest until June 8| 
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1906, nearly eleven years, when counsel 
for the plaintiff took out a rule to take 
depositions, and the case was argued be- 
fore us shortly afterwards. 

A motion to open the judgment is an 
appeal to the equitable power of the Court: 
O'Hara vs. Baum, 82 Pa., 416 ; Jenkin- 
town National Bank's Appeal, 124 Pa., 
887 ; Kaier vt. O'Brien, 202 Pa., 158. 
There are certain equitable principles which 
are so well settled and are so fundamental 
that they are termed maxims. Two of 
them, w6 think, apply to this case, and 
both or either, in the absence of other rea- 
sons, would be sufficient to prevent the 
defendant from obtaining the relief which 
she now seeks. One of those maxims is 
that Equity aids the vigilant, not those 
who slumber on their rights." The appli- 
cation to open this judgment was made in 
time, as the petitioner says she did not 
know of its existence until shortly before 
the petition was filed. But some reason 
or excuse should be given by her for hav- 
ing waited nearly eleven years after having 
made the application to open, to proceed 
with it. In that time papers could be lost 
or destroyed, witnesses having died or 
their recollection of the facts become dim. 
It is true the plaintiff could have proceeded, 
but the plaintiff is not seeking the aid of 
the equitable powers of the Court. This 
long and unexplained delay raises a strong 
presumption against the equity of her case. 

The other maxim, which we think applies 
here, is that " He who seeks equity must 
do equity." We are asked to open this 
judgment, because it is alleged that the 
warrant upon which it was entered is a 
forgery, and yet the warrant is not pro- 
duced for inspection. How can the de- 
fendant say she did not sign a paper she 
does not have before her, and, as appears 
from the testimony, she has not seen for 
years? How can a subscribing witness, 
under the same circumstances, testify that 
she did not sign as a subscribing witness ? 
Certainly only from recollection, which, 
after twenty-five years, as here, in old 
people of the ages of the defendant and 
the subscribing witness, is sometimes un- 
reliable. If the failure to produce the 
warrant of attorney is traceable, either 



directly or indirectly, to the defendant, she 
would not be doing equity in not produc- 
ing it, and would, therefore, not be entitled 
to the equitable relief which she seeks in 
this Court. 

It appears from the depositions that the 
warrant of attorney was taken out of the 
Prothonotary's office on March 9, 1894, 
by counsel for defendant, and charged to 
him in a book kept in that office for thtt 
purpose. As this was done in the conduct 
of the defendant's business, or at least 
while he was acting for her in this proceed- 
ing, it is binding on her. Unless she, or 
her counsel, show its return to the proper 
custodian, . they are bound by the pre- 
sumption which their failure to produce it 
for inspection raises, that is, that they fear 
the result of such inspection. It will not 
do for him or her to say that they have no 
recollection of having it, or that they do 
not know where it is, or that it is lost. If 
they seek equity they should know where 
it is or they should not have lost it. Its 
importance is entirely too great for them to 
have been careless with it when it was in 
their possession. It is true the defendant's 
counsel did testify that he recalls that on 
the trial of another case in this Court, on 
September 24, 1895, " that J. Hay Brown, 
now a Justice of the Supreme Conrt, then 
one of the counsel for the defendant in that 
case, and who is the plaintiff in this case, 
exhibited the judgment bond npon which 
this rule has been obtained and with which 
I am charged in the receipt book of the 
Prothonotary's office, and was at the time." 
It is at least a little remarkable that this 
testimony should have been offered after 
the taking of depositions had closed and 
counsel for plaintiff had left the office 
where they had been taken, without having 
given such counsel notice to be present, so 
that he might cross-examine the witness. 
The witness was also of counsel engaged 
in the trial of the case he refers to. Did 
he bring the judgment bond into Court ? 
Was it returned to him after being used in 
that trial? Or what was done with it? 
He makes no explanation of any of these 
matters which, it seems to us, would 
naturally arise for explanation. Did he 
fear cross-examination on this subject that 
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he did not gire the opposing coancil an 
opportanity to cross-examine him? Did 
he fear the answer to the questions sng- 
gested above, which are the ones that 
woold naturally have suggested themselves 
to a cross-examiner? The paper was 
charged to him before the trial, and it re- 
mained charged to him during and after it. 
It is, therefore, his duty to produce it, 
or give some satisfactory excuse for not 
doing so, or his client must be bound by 
the presumption that arises, which is that 
the failure to produce it, is due to the fact 
that she fears an inspection of it and the 
testimony of possible witnesses, who are 
familiar with her handwriting and who 
would pronounce the signature genuine. 
In its absence we could not try the ques- 
tion of its forgery fairly to the plaintiff, 
and, as its absence is directly treaceable to 
the defendant, through her counsel, we 
would refuse to open the judgment, even 
though there were no other reasons for 
such refusal. 

There is, however, another reason why 
the judgment should not be opened. It is 
that the averments of the petition, denied 
in the answer, are not supported by the 
required proof, if any. But two witnesses 
are called whose testimony is material to 
any of the averments of the petition. They 
are the defendant and her sister, who, it is 
said, was a subscribing witness on the 
judgment bond. We cannot consider the 
testimony of the defendant, either that 
which is taken in the deposition or her 
cross-examination in the trial of another 
case in this Court some time previously, 
but after the death of the other parly to 
this judgment. The person to whom the 
judgment was given died before the appli- 
cation to open it was made, and the defend- 
ant was therefore incompetent to testify to 
anything relating to the judgment after 
such application. The Act of 28 May, 
1887, sec. 5, paragraph e, P. L., 158, 
provides that where any party to a thing 
or contract is dead, the surviving party 
shall not be a competent witness to any 
matter occurring before the death of said 
party. Nor do we regard the testimony 
of Katie Buch, the sister of the defendant, 
as of much value. She says she never 



saw the defendant sign a judgment bond or 
note in favor of Ferdinand Odermoehl, and 
that she did not write her name to it as a 
subscribing witness. The paper, however, 
was not before her, though she did see it 
some time previously. She says that her 
sister's signature to it was a forgery. 
This testimony does not meet the require- 
ments of the Court in such cases, which is 
that in order to entitle the defendant to 
have a judgment opened it is necessary for 
him or her to show, by the testimony of 
two witnesses, or that of one witness and 
corroborating circumstances, the facts upon 
which the application is based: Union 
Brewing Co. v$. Dissinger, 22 Lane. L. R., 
294, and cases there cited. We therefore 
discharge the rule to open the judgment. 
Bule discharged. 



C. P. OF LANCASTER COUNTY. 

Anderson vs. Cully. 

Set off — Judgment in contract against 
judgment in tort. 

Tbe right to set off one judgment against an- 
other is not a legal right but Is allowed by tbe 
courts under their inherent powers immenaori. 
ally exercised and governed by the principles of 
equity. 

A judgment founded on contract may be set 
off against one in tort which implies intent to 
injure, where the party asking for it, especially 
If the tort feasor, can show some equity in 
favor of it, although the presumption is 
against it; as where the petitioner asks to set 
off his iudgment, which is only part of what is 
due him for interest on purchase money for real 
estate, against a judgment obtained against him 
for wrongful occupancy of the same premises. 

LeitzD«. Hohnian, 207 Pa., 289, dibtinguished. 

April Term, 1905. No. 7. 

Rule to set off judgment entered to 
April Term, 1902, No. 102, against ver- 
diet and judgment to April Term, 1905. 
No. 7. 

B. F. Davisj for rule. 

W. U. Hensel and D. F. Magee^ 
contra. 

July 7, 1906. Opinion by Hassler, J. 

The plaintiff, on May 3, 1906, obtained 
a verdict for $35.00 against the defendant. 
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in this Court,' in an action of trespass. 
The defendant has, and did have long he- 
fore the said action was commenced, a 
judgment against the plaintiff, and upon 
his petition to set-off his judgment against 
the one obtained hj the plaintiff this rule 
was granted. 

The right to set-off one judgment against 
another is not a legal right, but is allowed 
by the Courts under their inherent powers 
immemorially exercised and governed by 
the principles of equity. In Leitz v$, 
Hohman, 207 Pa., 289, Chief Justice 
Mitchell says : " Some few rules, or at 
least presumptions, may be gathered from 
the incidental discussions and applications 
in the cases: (1) Thus, if the judgments 
are both founded on contract, prima facie 
the set off should be allowed ; and (2) 
probably the same presumption should pre- 
vail where one or both judgments may be 
in tort, but of a kind, such as damage from 
negligence, which does not involve the ele- 
ment of willful injury. (3) But, if one 
judgment is in contract and the other in 
tort which implies intent to injure, though 
there is no fixed rule which prevents a set- 
off, yet the presumption is against it, and 
the party asking for it, especially if the 
tort feasor, should show some equity in its 
favor. In such cases, as also where both 
judgments are in tort, the element of pri- 
ority in time is generally of importance. 
And all of these rules and presumptions 
are subservient to the fundamental principle 
that each case is to be determined on its 
own circumstances and merits viewed with 
the eyes of a Chancellor in equity." 

The judgments in this case come under 
the third class mentioned by Chief Justice 
Mitchell, that is, where one judgment is in 
contract and the other is in tort, which im 
plies intent to injure, and as the tort feasor 
is here asking to have his judgment, which 
is in contract, set-off against the plaintiff's 
judgment, which is in tort, he must show 
some equity in his favor. The judgments 
were of this same kind in the case of Leitz 
Hohman, Supra^ which case affirms the 
judgment of this Court reported in 19 
Lancaster Law Review, 220. In that 
case, it was held that a defendant, in an 
action of trespass 9ur slander, against 



whom a judgment for $800 was obtained, 
should not be allowed to set^^off a judgment 
given to him years previously for the pur- 
chase money of real estate, the real estate 
having been sold on the judgment for part 
of the amount mentioned in it and subse- 
quently conveyed to the defendant. The 
judgment had been assigned to other 
parties, had been permitted to lie dormant 
for years, and was revived and re assigned 
to the defendant apparently for the pur- 
pose of the set-off asked for. There was 
no connection between the consideration 
for the judgments, and if such a set-off 
were allowed it would in eflfect permit one 
holding a judgment in contract to slander 
the character of the person owing it, to the 
amount of his judgment, with immunity 
from other punishment. There was no 
equity in favor of the petitioner in such a 
proposition. 

The facts in this case are different, and 
we are inclined to think that there is such 
equity shown on the part of the petitioner 
as to entitle him to the set-off asked for. 
In March 1902, the defendant sold to the 
plaintiff a tract of land in Martic Township, 
taking a judgment in payment of the whole 
of the purchase money. None of the 
principal or interest of this judgment was 
ever paid, so that, when last revived, on 
August 23, 1902, to April Term, 1902, 
No. 102, it had increased from $280.61 to 
$501.65. The real estate was sold by Uie 
sheriff, on this judgment, to the defendant, 
on April 15, 1905, for $400 out of which 
$85.49, costs of execution were paid, 
leaving due on the judgment $187.14, 
with interest from April 23, 1902. In 
November, 1904, the plaintiff moved from 
the said property to the City of Lancaster, 
leaving the same unoccupied, though a few 
articles of personal property of litde value 
were left on it by him. Seeing it un- 
occupied, and thinking that the plaintiff 
had abandoned it, the defendant took pos- 
session of it, as he says, because he thought 
he had a right to protect his interests in 
the property. It was for this taking pos- 
session of the property and holding it, and 
certain injuries to the personal property 
left on it by the plaintiff^ that the plaintiff^s 
judgment was obtained. Both judgments. 
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therefore, grew out of the sale, ownership 
and occapancy of this same real estate. 
The plidntiff owned and occupied it and the 
defendant was out of possession of it from 
March, 1892, until November, 1904, a 
period of eleren and one half years. For 
the use and occupancy of it during all that 
time, he did not pay one cent of the pur. 
chase money, or any interest on it, to the 
defendant. The amount now due on the 
judgment is less than the interest which 
has accrued during those eleven and one 
half years. The defendant took possession 
of it on March 6, 1905, and retained pos- 
session of it until April 18, 1905, a period 
of about one and one-half months, during 
which time plaintiff was entitled to it, even 
though he had vacated it. For this, the 
jury, by their verdict, say the defendant 
shall pay the sum of $35. The petition of 
the defendant then practically asks us to 
permit him to set-off his judgment, which is 
only part of what is due him for the interest 
CD the purchase money, or, in other words, 
what is due him for the occupancy and use 
of the property in question for eleven and 
one half years, against a judgment of 
plaintiff, which is principally for the occu- 
pancy and use of the premises for one and 
one-half months. This, we think, it is 
equitable to do, and we make absolute the 
rule granted. 
Rule made absolute. 



C. P. OF LANCASTER COUNTY. 

Oraig, Finley & Oo. vs. Lancaster Peerless 
Emery Wheel Oo. 

Affidavit of defeme — When imufficient. 

In a suitf or sixty dollars, the price of goods 
sold and delivered, an affida?it of defense is in- 
Baffioient to prevent judgment for that amount 
which avers that the defendant used the goods 
" but protested to the plaintiffs and declined to 
pay the fall price stipulated for the reason of 
the inferior quality and defective form " of the 
ffoods which were not worth more than forty- 
five dollars. 

March Term, 1905. No. 48. 

Rule for judgment for want of a suffici- 
ent affidavit of defense. 

Geiienberger ^ Rotenthal^ for rule. 

JD. MeMullen^ contra. 



July 7, 1906. Opinion by Hassler, J. 

In their statement plaintiffs aver that 
they sold and delivered to defendant, at its 
instance and request, certain merchandise 
to the value of $60. In its affidavit of 
defense the defendant admits ordering and 
receiving the merchandise in question, and 
that it used the same, but protested to 
the plaintiiTs and declined to pay the full 
price stipulated for by reason of the infe- 
rior quality and defective form," and fur- 
ther say that the same was not worth rnor^ 
than $45. 

The affidavit of defense does not deny 
that the goods were worth $60 if they had 
been as ordered. It was the duty of the 
defendant to have notified the plaintiff of 
their refusal to accept, or to have returned 
the merchandise if it was not as ordered. 
A protest was not enough. They could 
not use the goods and refuse to pay the 
price agreed on, which was $60. Ameri- 
can Watch Tool Co. vs. Reed Manufactur- 
ing Co., 18 Sup. Ct., 24 ; Spiegelberg vs. 
Karr, 24 Sup., 339 ; Johnston vs. Sanger, 
4 Walker, 458. The rule for judgment 
for want of a sufficient affidavit of defense 
is made absolute, and judgment is entered 
for the plaintiff for $64.50. 

Rule made absolute. 



A Japanese View of Trial by Jury. 

Our Japanese allies are endeavoring to 
improve their legal system that it should 
earn the praise of Western nations. The 
Japanese government, early this year, 
appointed a commissioner to go on an 
extensive tour of investigation. That 
gentleman, Mr. R. Hayasbi, a. prominent 
Japanese barrister-at law, explained in an 
interview with a Daily Chronicle repre- 
sentative that some aspects of the adminis- 
tration of British justice have struck him 
most favorably, but others, notably trial by 
jury, will assuredly not form part of the 
recommendations which he will ultimately 
submit to the legislators of Japan. <^ There 
is far too much theory in Japan," said Mr. 
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Hayasbi, in recording some of the conclu- 
sions at which he has arrived. Our 
judges at home may be learned in the law, 
but they do not apply their knowledge to 
the principles of every-day life as they 
ought. Now your judges are excellent. 
They are very practical, and they take a 
common-sense view of the cases they try. 
And look at their experience ! We have 
nothing like it in Japan. Some of our 
judges are very young. They do not 
have any previous training at the bar, as 
do the judges in this country. They have 
to pass two examinations, separated by an 
interval of two years, and during that time 
they receive some practical training in 
their work. But really our judges should 
be drawn from the bar, and that is one of 
the reforms that I should recommend.^' 
When the subject of trial by jury was 
mentioned, Mr. Hayashi smiled broadly. 
"No, it won't do for Japan," he said. '* I 
have seen several of your juries. How 
easily they are carried away by an elo- 
quent lawyer !" It was suggested to Mr. 
Hayashi that the jury looked at the case 
before them as men of the world. " What 
of the judge?" he retorted. "Surely he 
has knowledge of the world. Besides, the 
jury don't know the points of the law, 
whereas, with his legal mind, the judge is 
able to appreciate the value of every piece 
of evidence " Mr. Hayashi was pi*esent 
at the Old Bailey when the brothers Strat- 
ton were tried for the Deptford murders, 
and also during the Devereux case. The 
short period of grace allowed a condemned 
man after the passing of the death senten'cc 
was a matter for surprise to Mr. Hayashi. 
" You seem in such a hurry to get rid of 
him," he said. " The time is all too short. 
Soon after the execution evidence of the 
man's innocence might be found, and then 
it would be too late. Why, in Japan, the 
trial of a person accused of murder would 
occupy about twelve months. The case 
would be taken before three distinct courts, 
and even after he had passed sentence of 
death a judge is always thinking over the 
case to see if there is any loophole of 
escape, for six months at least pass by 
before the execution takes place." — Law 
Journal^ London, 



More Light and Lass Noise. 

A member of the bar of York county, 
Me., who enjoys a good joke, relates the 
following, and applies the moral to himself. 
Several years ago he was counsel for a 
case before the late Chief Justice Peters, 
and during the progress of the trial became 
a little noisy, as he sometimes does, when 
the judge looked up and said to him : 

" Mr. Hamilton, did you -ever hear of 
the man who was lost in the woods during 
a thunder storm ?" 

On being answered in the negative, the 
judge continued : 

" A man in attempting to pass through 
a piece of woods lost his way, and while he 
was in that predicament a fearful thunder 
storm came up. The woods grew awfully 
dark. The roaring of the wind and the 
crashing of the thunder were terrific. The 
man was frightened, and started to pray, 
and not being used to this business he said: 
* 0, Lord, give us a little more light and 
a little less noise.' " — Boston Herald. 



A Kentucky lawyer noted for his ec- 
centric ways and his closeness in money 
matters, sent for collection to a brother 
lawyer in a neighboring city a note for a 
considerable amount, which had been given 
for a fee. This was, in due course, sued 
on and collected, and the full amount re- 
mitted, no charge being made, because it 
was for a lawyer. The letter acknowledg- 
ing the check added a quaint testimonial of 
appreciation of the services rendered in the 
P. S.: " Buy yourself a good box of 
cigars !" 



0. C. ADJUDICATIONS. 



By Judge Smith: 
Monday, August 13, 1906. 
Moses Miller, Elizabeth Township, $5,- 
425.57. 

David E. Mayer, Strasburg Borough. 
Sale of real estate to pay costs ordered 
with subrogation to trust funds. 
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C. p. OP LANCASTER COUNTY. 

DenUngrer vs. Oonestoga Electric Light and 
Power Ck>. (No. 2). 

Corporations — Power of officer $ of to em* 
ploy attorney. 

The employment by the vice-president of a 
corporation of an attorney to defend it in litifi^a- 
tioD, with tlie knowledge, consent and possibly 
the aathority of the president, and his subse- 
qaent ratification, is binding on the company, 
Uie latter having bad the &)nefit of such em- 
ployment. 

I November Terra, 1904. No. 67. 
Rule for new trial. 

B. F, Daviiy for defendant and rule. 

/. Denlinger^ (7. E, Montgomery y 
and Wm. J", Eherly^ contra. 

J July 7, 1906. Opinion by Hassler, J. 

\ Nineteen reasons have been filed by the 
1 defendant for a new trial of this case. The 
\ first four are general and do not require 
1 farther consideration than to say that the 
j verdict was justified by the evidence and 
• was not against the law applicable to the 
' case. The fifth exception is as to the ad- 
■ mission of a letter, which was ambigu- 
ous, and which, with the explanation of it 
i testified to by the plaintiff, we left to the 
jury to say whether it was a bar to plain- 
tiflTs r\^\\t to recover, and we are not con- 
vinced that we should have done other- 
wise. The sixth, seventh, eighth, ninth and 
tenth exceptions are to the admission of 
testimony to show what services were 
rendered and their value, of which there 
was no dispute. For those purpose^, the 
admission of this testimony, we think, was 
proper. The eleventh is to our refusal to 
admit testimony offered by the defendant, 
which had no relation to the questions at 
issue on the trial, and was, therefore, in- 
competent. The twelfth, thirteenth and 
fifteenth are to our failure to charge the 



jury on certain matters which defendant 
did not ask us to do. It, therefore, cannot 
complain of our failure in this particular. 
The sixteenth is to oar refusal to permit 
the defendant to send out certain papers 
with the jury, which permission, we think, 
should not have been granted. The nine- 
teenth contains matter which has not been 
properly taken advantage of by the defend- 
ant, if, as is claimed, it injured it, though 
we do not agree that it did. None of these 
reasons contains anything to justify our 
granting a new trial, and it is unnecessary 
to consider them more fully. 

The remaining three reasons, namely, 
the fourteenth, seventeenth and eighteenth, 
raise what to us seems to be the only ques- 
tion in the case, that is, as to the contract 
upon which the plaintiff sought to recover. 

The defendant owns a tract of land in 
this county. It was encumbered by a 
mortgage to secure a judgment bond for 
$4,000. The land was conveyed to the 
company by Daniel R. Brewer, to whom it 
was conveyed a short time previously by 
William Anderson. D. R. Brewer also 
owned a tract of land near to or adjoining 
the one of the defendant company, upon 
which there was a mortgage to secure a 
judgment bond for $40,000. Both mort- 
gages were held by the same person, and 
both were on the properties while they 
were owned by William Anderson. Judg- 
ment was entered on both bonds, and exe- 
cutions issued thereon. William Ander- 
son testified that, at or about the time the 
properties were conveyed, he told the presi- 
dent and vice-president of the defendant 
company of these mortgages, and said that, 
in case of any trouble with the mortgages, 
he desired the plaintiff to be employed to 
look after the company's interests, and, in 
the cross-examination (pages 109 and 
110), he says the president agreed to this. 
It appeared in the testimony on behalf of 
the plaintiff that, when the executions were 
issued, D. 11. Brewer, who was the vice- 
president of the company and the largest 
stockholder, owning two-thirds of the stock, 
canoe to the office of the plaintiff and em- 
ployed hira individually and for the com- 
pany to take steps to open both the judg- 
ments, that is, the one against his property 
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and the one against the defendant com- 
pany's property. The plaintiff testifies 
that Brewer represented that he had au- 
thority to act for the company in the em- 
ployment of counsel, and that he did employ 
him as attorney for the company. Peti- 
tions were presented to the Court to open 
both judgments, and, after taking deposi- 
tions and argument, the judgment against 
the defendant company was opened and 

?ermission given to it to make a defense. 
*he plaintiff further testifies that, after- 
wards, he had a conversation with the 
president of the company, who came to his 
office, with reference to the progress and 
the then status of the litigation, and to 
talk over it with him. Some time after- 
wards, the president of the company wanted 
the plaintiff to act in another matter for the 
company ; but the plaintiff refused to do so 
unless his fee for the services in opening 
the judgment were paid, and, at that time, 
the president agreed that the sum of $200 
was reasonable compensation, and that it 
should be paid, and that, as soon as he saw 
Mr. Brewer, they would send a check for 
it. Mr. Brewer paid the plaintiff $125 for 
services in his case. Some time after- 
wards, the president and vice-president of 
the defendant company endeavored to de- 
duct the sum of $325 from some money 
coming out of these lands, claimed by Wil- 
liam Anderson, which they said was the 
amount which had been paid to the plain- 
tiff for services on these judgments. This 
amount made up $125 paid by Brewer for 
services in his case and $200 claimed by 
the plaintiff from the company. Some of 
the foregoing facts were disputed by wit- 
nesses for the defendant. Under the testi- 
mony, the question for the jury was, 
whether the plaintiff had a contract with 
the defendant, made by any one authorized 
to act for it. 

In Campbell V8, Pittsburgh Bridge Co., 
23 Sup., 138, it is decided that a president 
of a corporation can employ counsel to de- 
fend the company in litigation instituted 
against it. The contract of employment 
in this case was made by the vice-presi- 
dent, who was the owner of two-thirds of 
the stock of the company ; but, as there 
was testimony showing that, before the em- 



ployment, the president agreed to it, and 
that he subsequently ratified it by coming 
to the office of the plaintiff to ascertain the 
progress and status of the litigation, that 
he said the claim was reasonable, and that 
the company would pay it, and subse- 
quently said that the company had paid 
the $200, showed that the employment was 
made with his knowledge, consent, and 
possibly on his authority ; and, certainly, 
if this testimony was believed, the contract 
was authorized and ratified by him. The 
company, also, had the benefit of this con- 
tract. This, we think, was sufficient aa- 
thority for the employment to bind the 
company, and we think it was proper to 
submit the question to the jury. We, 
therefore, discharge the rule for a new trial. 
Rule discharged. 

C. P. OF LANCASTER COUNTY. 
Piemen vs. MacNutt & Brey. 

Sale of personal property by Ull of lading. 

While possession is ordinarily necessary to 
pass title to personal property, where the prop- 
erty is in the hands of a third person there 
need not be an actual delivery and taking pos- 
session but it may be constructive, as by en- 
dorsement and delivery of a bill of lading to the 
vendee. 

November Term, 1904. No. 79. 

Rule for judgment non obstante vere- 
dicto. 

Coyle ^ Keller^ for plaintiff, 
W. 17, Henselj for defendant. 
July 7, 1906. Opinion by Habslbr, J. 

At the trial of this case we directed a 
yerdict for the plaintiff, reserving the point 
of law whether there is any evidence upon 
which the plaintiff is entitled to recover. 

The facts as they appeared at the trial, 
all of which were uncontradicted, are as 
follows: Bushman, Welk & Company, a 
merchant milling firm, residing in the State 
of Kansas, sold a carload of flour to Mac- 
Nutt & Brey, of Philadelphia, Pa. At 
their request it was shipped, on November 
30, 1903, to Salunga, Pa. On February 
6, 1904, MacNutt & Brey wrote Bushman, 
Welk & Company that they refused to ac- 
cept the flour, then lying at Elisabethtown, 
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nnless a deduction of twenty-five cents a 
barrel, amounting to $19.60, was allowed. 
Upon the receipt of this letter Bushman, 
Welk & Company commenced nef^otiations 
with Elmer E. Pierson for the sale of the 
flour, and sold it to him on February 18, 
1904. On February 23, 1904, the original 
bill of lading for the flour, properly endorsed, 
with a sight draft, for $987.50 — the price 
agreed on — on Elmer E. Pierson, attached, 
was deposited in the bank at Haven, 
Kansas, by Bushman, Welk & Company, 
and the same was paid by said Pierson on 
February 25,- 1904, who at that time re- 
ceived the bill of lading. On February 
26, 1904, MacNutt & Brey issued a 
foreign attachment against Bushman, Welk 
& Company, in which attachment the Penn- 
sylvania Railroad Company was named as 
garnishee, and, on the same day, the car- 
load of flour in question was attached by 
the sheriff, as the property of Bushman, 
Welk & Company. Elmer E. Pierson 
then claimed the flour, and this inter- 
pleader \&s\xe was framed to try the title 
of it. 

The only question arising on the trial 
was whether the delivery of the bill of lad 
ing to Elmer E. Pierson, and the payment 
of the flour by him to Bushman, Welk k 
Company, all of which occurred before the 
foreign attachment was issued, was such a 
sale and delivery of the flour to said Pier- 
son as vested the title in him as against 
the attaching creditors of Bushman, Welk 
k Coippany. 

It is well settled that to pass title of 
personal property as against subsequent 
purchasers or execution creditors there 
must be a delivery and taking possession 
of the property by the vendee. What is 
a valid delivery and taking possession of 
property depends on circumstances. Where 
the property is in the hands of a third per- 
son there need not be an actual delivery 
and taking possession to pass the title, but 
it may be constructive, as by the endorse 
ment and delivery of a bill of lading or a 
warehouse receipt to the vendee. In 
Hioskell vs. The Farmers and Mechanics' 
National Bank, 89 Pa., 155, it is said: 
'* The bills of lading * * * were symbols 
of property iu the cotton, and when prop- 



erly endorsed and delivered, * * * oper- 
ated, in law, as a delivery of the cotton 
itself; thus investing the endorsees with a 
constructive custody which served all the 
purposes of an actual possession, and so 
continued until there was a valid and com- 
plete delivery of the property, under and 
in pursuance of the bill of lading, to a per- 
son entitled to receive the same." This 
rule is stated in the same language in 
numerous cases, the latest being Mitchell 
vs. Baker, 208 Pa,. 877, and Storey vs. 
Hershoy, 19 Sup. Ct., 485. In Harrison, 
Frazier & Co. vs. Mora, Ona & Co., 150 
Pa., 481, it is decided that the delivery of 
a bill of lading to a factor who has made 
advances to the consignor vests the title of 
the goods in the factor as between him and 
the consignee's creditors. This principle 
is recognized in Storey vs. Hershey, 19 
Sup. Ct., 485, though the case is decided 
on other grounds. The bill of lading in 
this case was a symbol of the carload of 
flour, according to these authorities. Its 
delivery, after endorsement by Bushman, 
Welk & Company, to Elmer E. Pierson, 
operated as a delivery of the flour itself to 
him and vested him with a constructive 
custody, which served all the purposes of 
actual possession, vesting the title in him 
as against even the consignee's attaching 
creditors, and he was entitled to rhe verdict 
rendered in this case. We, therefore, dis- 
charge the rule for judgment non obstante 
veredicto^ and direct judgment to be entered 
for the plaintiff on the verdict. 
Rule discharged. 



C. P. OP LANCASTER COUNTY. 

Qerz vs. American Relief Oc (No. 2). 

In suranee — Disability — Construction of 
policy — Proofs — Premature suit. 

A provision \n a policy of iDsuranoe against 
disability that no le^al proceed inf^ should he 
hrought to recover the weekly payments until 
after three months from the dale of filing 
proofs" is binding on the insured. 

A. policv of insurance ajrainst disability pro- 
viding that ** proofs of disability*' must be 
furnished to the company within five days 
and of "duration of disability" must be fur- 
niRhed on the company's blank forms, and 
further, that legal proceedings for recovery 
shall not be brought until after three months 
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from date of filing proofs at home office, " is 
not ambiguous but clearly means that suit can- 
not be brought until three months after the fil- 
ing of the final proofs entitled on the company's 
blank forms Application for disability benefits 
and proof of claim," and not three months 
after preliminary proofs entitled on the com- 
pany's blanks, Notice of disability," and 

Claimant's preliminary report of disability." 

The construction of a policy of insurance is 
for the court according to the intention of the 
parties, and if there is any ambiguity the con- 
struction most favorable to the insured must be 
accepted. 

August Term, 1903. No. 52. 
Rule for a now trial. 

(7. E. Montgomery^ for plaintiff and 
rule. 

B, F. Davis and Bartram J. Rearicky 
contra. 

July 7, 1906. Opinion by Hassler, J. 

By the terms of the policy in which the 
plaintiff was insured by the defendant com- 
pany, among other things, he was to re- 
ceive a weekly payment during the time 
he was disabled, by reason of sickness, 
from performing the duties of his regular 
occupation, provided such sickness did not 
result wholly or partly, directly or indi- 
rectly, Irom rheumatism or certain other 
diseases mentioned therein. Early in 
March, 1903, he was taken sick and was 
disabled from performing the duties of his 
regular occupation. The company, how- 
ever, refused to pay the weekly payments, 
because, as they aUetred, his diHability was 
due to rheumatism, which allegation was 
strongly supported by testimony at the 
trial. 

Oil the back of the policy are a number 
of extracts from ihe by-laws of the com 
pany, which are expn'ssly made a part of 
it. Article 14, Section 1, of these by- 
laws is as follows : *' All indemnity under 
a certificate is payable at the Home Office, 
Pliiladelphia, Pa. Affirmative proofs of 
death or loss of limb or of sight or of dura- 
tion of disability must be furnished the 
Association and must contain answers to 
questions in the blank furnished by the 
Association for that purpose. Proofs of 
death must be furnished to the Association 
within one month from the time of death. 
Proofs of loss of limb or of sight or of dis- 



ability must be furnished to the Associa- 
tion within five days from the time of 
disability, else all claims based thereon 
shall be forfeited. Legal proceedings for 
recovery shall not be brought until after 
three months from date of filing proofs at 
the Home OflBce of the Association, nor 
brought at all unless commenced within 
three months from the time when right of 
action shall accrue." 

On June 22, 1903, proofs of duration of 
disability were sent to the company, and 
on June 30, 1908, this action was com- 
menced, which, being within. three months 
of the time of filing said proofs, in our 
opinion, was premature, and at the trial 
we gave binding instructions for the de- 
fendant. We are now asked to grant a 
new trial, for the reason that this interpre- 
tation of the by-laws was erroneous. 

The provision that no action was to be 
commenced for the recovery of the weekly 
payments until after three months from the 
date of filing proofs at the Home OflSce was 
binding on the plaintiff. Its purpose was 
to give the company time to obtain inform- 
ation elsewhere than from the proofs 
whether the claim was one which the com- 
pany would be liable to pay under the 
policy. An action commenced before the 
expiration of that time was premature and 
could not be maintained. German-Ameri- 
can Insurance Company vs. Hocki. 115 
Pa. 398; Commercial Union Assuiance 
Company vs. Hocking, 115 Pa. 407 ; How- 
ard Insurance Company vs. Hocking, 115 
Pa. 415. 

It appeared at the trial that on March 
20, 1903, soon after the beginning of his 
illness, the plaintiff sent to the defendant 
company a paper entitled Notice of Dis- 
ability/' and on March 24, 1903, he sent 
another paper called " Claimant's Prelimin- 
ary Report of Disability/' with a physi- 
cian's Preliminary report, all of which were 
on blanks furnished by the defendant com- 
pany. Nothing was paid to the plaintiff 
on these claims, and on June 10, 1903, 
counsel for the plaintiff wrote to the de- 
fendant company as follows: " Gentlemen: 
Would you kindly send me by return mail 
the blank furnished by your Association 
for the purpose of making aflSrmative proof 
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of the daration of disability of Francis J. 
Oerz, of LaBoaster, who holds policy in 
Class ' fi ' No. 8086. The said blank is 
furnished by your Association ander Ar- 
ticle 14, Section 1 of your by-laws. Please 
comply with the above request at once, that 
proofs may be furnished you ; otherwise I 
shall consider that you have waived any 
demand for, or right to, the same, and pro- 
ceed to collect the relief due, which 
amounted on June 9th to Ninety Dollars. 
Yours very truly." Tlie blanks so re- 
quested were sent, and on June 22, 1908, 
two of the blanks, properly filled up and 
sworn to, were returned to the company ; 
one was entitled Application for Disa- 
bility Benefits and Proofs of Claim," and 
the other Attending Physician's Final 
Certificate." 

The plaintiff contends that the section of 
the by-laws quoted above is ambiguous, in 
that it might apply with equal force as 
well to the " Notice of Disability," and the 
"Claimant's Preliminary Report of Dis- 
ability," as to the Application for Dis- 
ability Benefits and Proofs of Claim," and 
as the former were filed more than three 
months before the commencement of legal 
proceedings, such proceedings were not 
premature. 

The construction of a policy of insurance 
is for the Court, like the construction of 
any other written contract, and in its con- 
struction the Court must ascertain the in- 
tention of the parties as disclosed iu it. 
It is well settled that, if there is any am- 
biguity in the language of a policy of 
insurance, or if it is reasonably susceptible 
of two interpretations, or is obscure, the 
construction or meaning most favorable to 
the insured, must be accepted. Franklin 
Fire Insurance Company vs. Brock, 57 
Pa. 74; Smith vs. National Life Insurance 
Company, 108 Pa. 177 ; Grandin vs. 
Rochester German Insurance Company, 
107 Pa. 26 ; Philadelphia Tool Company 
vs. British-American Assurance Company, 
132 Pa, 286. 

We do not think that the section of the 
by laws in question is ambiguous. It re- 
fers to " Affirmative Proofs of Duration of 
Disability." No such proofs could be 
^ven immediately after the disability com- 



menced, as it would be impossible at that 
time to show its duration. Proof of its 
duration could only be given after the dis- 
ability for which the plaintiff claimed was 
ended. It is true that the same section 
does in another place, refer to the proofs 
of disability which must be furnished 
within five days of the time of disability, 
else all claims based thereon shall be for- 
feited." The purpose of this was only to 
give the company notice that a policy 
holder claimed disability, that it might 
under another clause of the by-laws send 
its own physician to examine hiiif. Suit 
could only be brought for a single claim 
for the same disability, no matter of how 
long duration (if less than twenty-four 
weeks), and it is most reasonable to assume 
that the proof of disability which must be 
filed at the office of the company three 
months before legal proceedings could be 
commenced were those which showed the 
duration of the disability. This is the 
view that the plaintiff took of it. He sent 
the first notice soon after the disability 
commenced ; then he, through his counsel, 
wrote to the company for blanks which 
they were required to furnish to make 
affirmative proof of the duration of dis- 
ability, and stated, if they were not sent, 
he would consider the company to have 
waived uieir right to require them and pro- 
ceed to collect the amount due at once. 
When they were filled up and sent to the 
company, he did not wait the required 
three months, but commenced legal pro- 
ceedings at once, which action we thought 
at the trial, and think now, was premature, 
and he could not maintain it. We, there- 
fore, discharge the rule for a new trial. 
Rule discharged. 



O. 0. OF LANCASTER COUNTY. 
Estate of Jacob Gable, dec'd. 

Adoption — " Heirs.^^ 

An adopted daughter of a brother who died 
before the testator cau not participate in a le- 
gacy to the testator's ** heirs." 

August Term, 1903. No. 32. 
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Adjudication. 

Redmond Conyngham^ for accountant. 

John U. Snyder^ for claimant. 

W. U. Hensely for legatees. 

June 18, 1906. Smith, P. J. 

A legacy is claimed by Emma Maria 
Gable, an adopted ^ daughter of Charles 
Gable, who was a brother of the testator 
and who died before hini. Nearly the 
entire estate is given to testator's heirs 
per stirpes." By heirs he meant those 
among whom his estate would have been 
partitioned and distributed had he died 
without a will. The testator's intentions 
must prevail and in his will they must be 
found. He distinguished his legatees by 
analogyzing the statute of distributions, 
and while he does not designate them by 
names, his language can be regarded as 
descriptio personarum. The words " per 
stirpes " classifies them, and are also the 
formula for the computation of the amount 
of each legacy. The stirp classes are the 
parts of the integral class *' heirs," and for 
the purpose of determining whether it was 
the testator's intention to include the claim- 
ant, we eliminate the words ** per stirpes," 
and have ** heirs" as legatees. 

Claimant was not of the blood of the 
testator, and, therefore, not a natural heir. 
She was an artificial heir of the testator's 
deceased brother, begotten by a statutory 
enactment. Legislation may define a legal 
status, but it can not alter a fact. The 
seventh Section of the Act of 1855, P. L. 
431, provides, " That it shall be lawful for 
any person desirous of adopting any child 
as his or her heir, or as one of his or her 
heirs, to present his or her petition to such 
court,'* etc., and that the decree of the 
' court shall be " that such child shall assume 
the name of the adopting parent, and have 
all the rights of a child and heir of such 
adopting parent." The amending Act of 
May 19, 1887, P. L. 125, only cuts out 
the consent of drunken, profligate and neg- 
lectful parents ; and the amendment of 
April 13, 1887, P. L. 58, is a legislative 
reversal of judicial decrees preferring as 
heirs of adopted children the natural to the 
adopting parents. It will be seen that the 



adopting parent is " desirous " of making 
the child his or her heir, and the Act con 
templates no more. It confines the child's 
inheritability to the stock of which the 
adopting parent is the proquisitor. The 
general inheriting attributes of con- 
sanguinity are not injected. We do not 
wish to be understood in this connection as 
implying that an adopted child is excluded 
from participating in the distribution of 
personalty of which the parent had a vested 
interest. 

It would be useless to attempt to elab- 
orate upon the constitutionality of an act 
which pretended to foist on one an heir 
without giving him his day in court, with- 
out his knowledge and consent. 

The claimant was not an heir at-law of 
the decedent. Could she have been an 
heir in the broader sense in which the tes- 
tator used the word ? Was the father who 
adopted her such an heir ? It is a maxim 
of the law that no one who is living has 
heirs. Charles Gable not only did not sur- 
vive his brother, but died before he made 
his will. So far as Charles, and those who 
could inherit from or through him, are con- 
cerned, it wonld have made no difference 
had Jacob died intestate. No interest 
vested in him, and, therefore, nothing of 
the decedent's could be inherited through 
him. The children of other brothers and 
sisters of the decedent who died before 
him would not have inherited through their 
parents, but directly from the decedent. 
Being an artificial heir of testator's brother 
established no relationship between claim- 
ant and the decedent, much less created 
her his heir. He had the power to make 
her a legatee, but we find that he con- 
fined his bequests to those who would have 
been his heirs had he died intestate. She 
is not one of them, and, therefore, it neces- 
sarily follows that he did not intend to in- 
clude her among his legatees. 

In Schafer vh, Eneu, 54 Pa. 304, the 
testator gave ground rent in trust Tor the 
use of his daughter for life, and, after her 
death, '* to be conveyed to her children and 
the heirs of her children forever." The 
daughter died without issue, but leaving 
three adopted children. By her will she 
devised the rent to them. Held, that she 
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had no devisable estate. Strong, J., said : 
Bat his gift of the remainder was to the 
children of his daughter Theresa Clark, 
and the heirs of her children. Adopted 
children are not the children of the person 
by whom they have been adopted, and the 
Act of Assembly does not attempt the im- 
possibility of making them such. * * * 
The right to inherit from the adopting 
parent is made complete, but the identity 
of the child is not changed." 

The late Judge Thayer of the Court of 
Common Pleas of Philadelphia Counfy 
held in Johnson vs. Whiteall, et aZ., 5 W. 
N. C. 31, that a devise ^Uo such person 
or persons, and for such estate and io such 
proportions as would, by the intestate laws of 
this Commonwealth, be entitled to the same, 
if her son, who had been the life-tenant, 
had died intestate, seized thereof in fee," 
vested no estate in the adopted child of the 
son. It was unnecessary to answer the 
able argument advanced by the learned 
judge in support of his conclusion, because 
the Supreme Court found that the testator 
intended otherwise. (Johnson's Appeal, 
88 Pa. 346.) 

There is a marked difference between 
Johnson^s Appeal and this case — one which 
greatly reduces the possibility of a conflict 
as to the intention. In Johnson's Appeal, 
the testator devised to such person or per- 
sons as would inherit had a third person 
died intestate, seized of the estate. Here 
we have it in the first person — the testator 
gave to those who would inherit from him- 
self. The cases would be more nearly 
analogous if the claimant had been an 
adopted daughter of testator's widow, and 
he had said, on the death of my said wife, 
Alice C, Gable, my estate shall be divided 
among her heirs per stirpes. We fail 
utterly of an hypothesis on which to predi- 
cate the suggestion of an intention on the 
part of the testator to give any part of his 
estate to the claimant. It does not appear 
that he even knew that his brother Charles 
had an adopted daughter, and it is possible 
that he did not. His brother having died 
years before he made his will, it is not im- 
probable that he then did not even think of 
him. Had he intended to favor his adopted 
child, he would have made some unmistake- 



able reference to her, and without it we 
are not able to see how she could be iden- 
tified 

The claim is not allowed. 

Jacob Gable died March 17, 1908, hav- 
ing by his last will and testament disposed 
of his estate after the death of his wife, 
Alice C. Gable, who died May 8, 1904, as 
follows : 

Sixth. I give, devise and bequeath all 
the rest, residue and remainder of my 
property, real, personal and mixed to my 
wife Alice C. Gable, for and during the 
term of her natural life, and on the death 
of my said wife, Alice C. Gable, my estate 
shall be divided among my heirs, per 
stirpes, if however it shall seem advantage- 
ous to my hereinafter named executrix to 
sell any or all of my real estate, then I 
authorize and empower her so to do, and 
convey it to the purchaser or purchasers 
thereof, in fee simple, and I direct my said 
executrix to invest the proceeds of such 
sale or sales and take and hold the same 
for the same uses and purposes as the 
premises sold were held as herein before 
set forth." 



OurioBities of Law. 

An Australian detective died in April, 
dividing a $85,000 property in six shares. 
These divisions were specified in writings, 
placed in sealed envelopes, the six heirs 
drawing them with no clue to the contents. 

Baron Rothschild was named sole bene- 
ficiary under the will of a Nice miser, 
Abraham Fidler, who left him $550,000 
on the principle that '* money must seek 
money." The baron hunted up the rela- 
tives of the departed and gave each an 
equal share. 

" This, the last will and testament of me, 
John Thomas," read a certain document in 
Montreal, last July. "I give all my 
things to my relations to be divided among 
them the best way possible. N. B. — If 
anybody kicks up a row he isn't to have 
anything." 
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In a lawsuit at Aberdeen, Wash., over a 
horse whose death the owner attributed to 
a man who had hired it, the court decided 
the animal had committed suicide. 

Traced by the impressions of his teeth 
in a half-eaten apple, left in a house at 
Basle, Switzerland, a burglar has confessed 
and been sentenced. 

In May the famous Stevens vs. Smith 
" Cow Case " was closed in Colorado, with 
a total of $2,500 attorneys* fees, plus 
court charges. The cow, worth only $80 in 
the first place, has been dead fifteen years. 

Rudolph Maher, a New York civil en- 
giner, was uncivil enough to hug Miss 
Gladys Chapman, overlooking the fact that 
that he did not know the lady. The 
magistrate thought the embrace worth six 
months " on the island." 

Because a revolver, which he had pur- 
chased to kill himself, missed fire, Paul 
Schlardum of San Bernardino brought suit 
against the hardware company for the price 
of the weapon. 

Dying of poverty in a San Francisco 
hospital, Luscomb Seares received word 
that the British government had just allowed 
his claim of $5,000,000 arising from losses 
during the Boer war. 

In October, Mrs. Ella Goltz of Ports- 
mouth, 0., swore out a warrant for a circus 
elephant which had eaten her gold watch 
and smashed in a brand new Paris hat. 

A Cologne dairymaid was arrested for 
bathing herself daily in the milk she later 
sold. — Green Bag. 



Marston on Judge Doe's Law. — Gen. 
Gilman Marston of Exeter, N. H., who 
has been the subject of many stories in the 
Herald^ had no very exalted opinion of the 
law as it was sometimes expounded by the 
court. The late Chief Justice Doe once 
ruled adversely upon a point that the 
General had made, and he retaliated as 
follows: 

" Your Honor's law reminds me of the 
definition of law given by an old darky. 
* De law, my friends, am like a groun' 
glass window. It may afford a little light 
to guide us trew de dark and uncertain 
ways of dis life, but the devil hisself 
couldn't see trew it.' " — Boston Hp.rald. 



A certain squire of the city, who betrays 
his patriotism by presiding in a small office 
painted red, white and blue, and located 
along the Panhandle tracks, had a case be- 
fore him the other day which attracted an 
unusual crowd to the temple of justice. A 
young fellow was up before him on a 
charge of stealing brass, and bis friends 
were out in full force to see that he got a 
fair show. 

Before the case opened, the noise and 
confusion became so great that his hooor 
declared that the next man to indulge in 
any unusual outbreak would be ejected 
from the room. Ho had hardly ceased 
speaking when a young man shouted, at 
the same time waving his hat above his 
head : 

" Hooray fur Squire Hooligan !" 

*' Put him out," roared the court, and 
in another instant the young man found 
himself being rushed to the door. Order 
having been restored once more, his honor 
ordered that the prisoner be brought be- 
fore the bar for trial. The court oflScer 
hurriedly glanced about through the crowd, 
and then a great light suddenly fell upon 
him. 

" Can't do it, your honor," he replied. 
The young fellow you just put out was 
the prisoner." — Chicago Law Journal. 



Identifled. 

In a police court two lawyers became 
very much excited over a legal argument. 
Matters went to such a pitch that they 
began to call each other names. 

You're an ass !" said one to the other. 

"You're a liar!" was the quick retort. 

Then the judge said: 
Now that the counsel have identified 
each other, kindly proceed to the disputed 
points." 

C. P. OPINION. 

By Judj];e Hasslbr: 

Saturday, Sept. 1, 1906. 

Isaac Eby, now to use of William Rock, 
vs. Sarah E. Patton, et al. Rule for 
judgment for want of a sufficient affidavit 
of defense discharged. 
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Heilig et al. vs. Heilig et al 

mortgage payable to " legal heirs " of 
mortgagefs after their death — Satis- 
faction of hy mortgagee. 

Where a hiiMbund and wife each owd a lot of 
ground which ihey convey to the Bame persons 
taking from them a mortgage to secure the pur- 
chase money of both lots payable at the expira- 
tion of five years aftur their decease to their 
"legal heirs," the husband can satisfy the 
mortgage after the death of the wife, the debt 
being primarily payable to the husband and 
wife and the recital and defeasance clauses 
Darning tliem as the creditors and payees not 
beinj; affected by the subsequent clause naming 
their heirs as payee<, except as fixing the time 
within which the debt was dfmandable. 

Appeal No. 293 of January Term, 1905, 
from judgment of Superior Court reversing 
judgment of C. P. of Lancaster County on 
?erdict for defendant. 

Sci. fa. sur mortgage recorded and 
under seal by children of mortgagees, 
Elizabeth Heilig and Jacob Heilig, her 
husband, said mortgage being given to 
them for purchase money of real estate 
and made payable to their legal heirs " 
five years after their death and having 
been satisfied by the husband after his 
wife's death. The husband died before 
the sn,fa. was issued. 

The Court below, Landis, P. J., di- 
rected a verdict for the defendants [see 21 
Law Review, 52] and the judgment 
thereon was on appeal reversed by the 
Superior Court [see 22 Law Review, 
361]. 

The defendants then took this appeal, 
assigning for error this action of the Su- 
perior Court and certain specified parts of 
their opinion. 

C Reese Eahy^ for appellant. 

Th<^ mortgage was payable to Elizabeth 
and Jacob Heilig. $500 was paid in the 
hfetime of Elizabeth Heilig and the bal- 
ance, $700, to Jacob Heilig when he satis- 



fied the mortgage as shown by his in- 
ventory as administrator of Elizabeth 
Heilig. The heirs never had any interest 
in the mortgage. The provision in their 
favor was testamentary and was revoked. 

The surviving husband took his wife's 
interest in the mortgage. 

Branberry's Estate, 156 Pa., 628. 

Gillan's Ex'rs vs. Dickson, 65 Pa., 895. 

Johnson vs. Hart, 6 W. & S., 819. 

Kobb vs. Beaver, 8 W. & S., 107. 

Fairchild vs. Chastellenx, 1 Pa., 176. 

Stuckey vs. Keefe, 26 Pa., 897. 

Parry's Estate, 188 Pa., 88. 

The mortgage was without consideration 
from the appellees. 

Campbell's Kstate, 7 Pa., 100. 

Kidder vs. Kidder et al., 88 Pa., 268. 

it was never delivered to them and 
therefore they have no title to it. 

As a gift inter vivos it was not good 
for the ownership did not pass out of the 
hands of the donor?. 

Walsh's Appeal, 122 Pa., 186. 

Basket vs. Hassell, 107 U. S., 602. 

Hemphill's Estate, 180 Pa., 87. 

Flanas^an vs. Nash, 185 Pa., 41. 

Troujrh's Estate, 75 Pa,, 115. 

Scott vi». Lauman, Adm'r, 104 Pa., 598. 

Williams and Harding's Appeal, 106 Pa., 
116. 

(Campbell's Estate, 7 Pa., 100. 
Scott vs. Dickson, 108 Pa., 6. 
Appeal of Waynesburg College, 111 Pa., 
180. 

There could be no " legal heirs " of 
Elizabeth and Jacob R. Heilig until after 
they were dead, and after they were dead 
there was no mortgage, as it had been paid. 

As the mortgage, so far as appellees 
were concerned, was to have no effect until 
after the death of Elizabeth and Jacob 
Heilig, it was a testamentary disposition 
and revocable. 

Turner vs. Scott, 51 Pa., 126. 

Kisecker's Estate, 150 Pa., 476. 

Frew vs. Clarke, bO Pa., 170. 

Coulter vs. Shelmadine, 204 Pa., 120. 

Harrison's Estate, 196 Pa., 576. 

Arnthem vs. Cope, 9 North, 142. 

B. F. Davisj for appellees. 

A mortgage payable at or immediately 
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after the decease of A cannot be paid off 
during A's lifetime. ' 

Fallon's Penna. Law of Conveyance, 405. 

Dreer vs. Penna. Co., etc., 108 Pa., 226. 

McClaughry vs. McClaughry, 121 Pa., 
477. 

Stimmis vs. Stimmis, 60 N. J. Eq., 318. 

Guthrie vs. Kerr, 85 Pa., 303. 

Bljmire vs. Boestle, 6 Watts, 182. 

The word " heirs " in this mortgage 
means children. 

Evans Estate, 155 Pa., 646. 

The word " heirs " is here a word of 
purchase. 

Clark vs. Scott, 67 Pa., 446. 

" Heirs " in Pennsylvania, where used 
as a word of purchase, means statutory 
heirs, those who take under the intestate 
acts. 

Even in a deed for real estate where the 
interest is to pass to the children, the 
word " heirs " is a word of purchase. 

Huss vs. Stephens, 51 Pa., 282. 

A grant to the heirs of a deceased per- 
son is good. 

Shaw vs. Loud, 12 Mass., 446. 

" Heirs " signifies next of kin where 
applied to personal property. 

Hodge's Appeal, 8 W. N. C, 209. 

"Heirs" in a bequest of personalty 
means heirs as designated by the statute 
of distribution. 

Masonic Aid Assn. vs. Jones, 154 Pa., 99. 

Houghton vs. Kendall, 7 Allen (Mass.), 
72. 

Where in a trust created by a deed the 
object of a trust is designated as the 
" heirs " of persons named, the word is 
taken in its popular sense. 

Flint vs. Steadman, 36 Vermont, 210. 

Mace vs. Cushman, 45 Maine, 250. 

"Heirs" of a living person means chil- 
dren. 

15 Am. & Eng. Ency. of Law, 2d Ed., 
326, Note 6. 

Mullin vs. Reed, 64 Conn., 240. 

The principles governing this case were 
passed upon by the Supreme Court of 
Michigan in a parallel case, where it was 
held that the " heirs " alone could enforce 
payment of the principal. 

Love vs, Francis, 63 Mich., 131. 

The mortgage was not testamentary in 



its nature, as it vested a present interest 
in the heirs so designated. 

Evans' Estate, 155 Pa., 646. 

Muhlenberg's Appeal, 103 Pa., 587. 

Greenfield's Estate, 14 Pa., 489. 

The mortgagee's could not destroy the 
trust. 

McClaughry vs. McClaughry, 121 Pa., 
477. 

A mortgage may be executed by a man 
in his lifetime payable after his death and 
be a valid instrument, not a will. 

Cook vs. Colehan, 12 Strange, 1217. 

Ernst & Godshalk vs. Steckman, 74 Pa., 
13. 

The assent of a donee will be presumed. 

Tarr vs. Robinson, 158 Pa., t)0. 

Recording is equivalent to delivery. 

Rigler vs. Cloud, 14 Pa., 861. 

Ingles vs. Ingles, 150 Pa., 897. 

Barklay's Estate, 88 Leg. Int., 108. 

The seal imported consideration. An 
agreement under seal to make a gift ititer 
vivos may be enforced and is irrevocable. 

Mack's Appeal, 68 Pa., 231. 

Hummel's Estate, 16 Pa., 215. 

Yard vs. Patton, 18 Pa., 278. 

Cander and Henderson's Appeal, 27 Pa., 
119. 

Even if it had been a donatio causa 
mortis it was not revoked by Elizabeth 
Heilig in her lifetime, and the making of 
her will did not revoke it. 

Nicholas vs. Adams, 2 Wharton, 17. 

The survivor of the obligation could not 
destroy it. 

Pratt vs. Lewis, 4 Wharton, 22. 

The mortgage could not be a testament- 
ary act of the mortgagees. 

The entry of satisfaction on the margin 
of the record by Jacob R. Heilig wa8 
simply his own act, and not binding on the 
plaintiffs, and did not prevent the issue of 
the scire facias. 

Brown vs. Henry, 106 Pa., 262. 

Lancaster vs. Smith, 67 Pa., 427. 

McClaughry vs. McClaughry, 121 Pa., 
477. 

If this mortgage was testamentary it 
certainly was not the will of Jacob or 
Elizabeth Heilig, as they had not signed it. 

Amand vs. Wilt, 9 Pa., 54. 

The parties who did sign it are still Hv- 
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ing. It was not revoked. Jacob and 
Elizabeth Heilig had no interest in it. 

The seal imported consideration and 
made it a gift. 

Luebbe's Estate, 179 Pa., 447. 

There is no evidence that the mortgage 
wat) paid. 

The delivery was complete and sufficient. 
Love v«. Francis, 6'6 Mich., 181. 

May 14, 1906. Opinion by Fell, J. 

In 1888 Elizabeth Heilig and her bus- 
band, Jacob Heilig, each owned a lot of 
ground which they conveyed to the same 
persons and took from them a mortgage to 
secure the purchase money of both lots. 
The recital in the mortgage is : Whereas 
the mortgagors are indebted to Elizabeth 
Heilig and her husband, Jacob Heilig. 
parties of the second part, in the sum of 
$1200 to be paid, without interest, "at. 
the expiration of five years after the de- 
cease of the said Elizabeth and Jacob 
Heilig, payable share and share alike to 
the legal heirs of said Elizabeth and Jacob 
Heilig." The grant is made to the parties 
of the second part, their heirs and assigns, 
better to secure to them, their executors, 
administrators and assigns, the payment of 
the aforesaid debt of $1200. It is pro- 
vided that if the mortgagees ** shall well 
and truly pay or cause to be paid unto the 
party of the second part, their executors, 
administrators or assigns, the aforesaid 
debt or sum of $1200 on the day and time 
hereinbefore mentioned," etc., the estate 
granted shall be void. 

Elizabeth He lig died April, 1892, and 
in May of the same year Jacob Heilig, 
acting in his own right and as administrator 
of her estate, satisfied the mortgage. He 
died in 1895, and in 1901 his children 
caused a snire facias to be issued on the 
mortgage. The question at the trial was 
whether the satisfaction of the mortgage 
was valid. The learned judge of the Com- 
mon Pleas directed a verdijt for the de- 
fendants for the reason that the provision 
in the mortgage for payment to the heirs 
was a voluntary gift that could be revoked 
bj the mortgagees jointly or by the sur- 
vivor who took the whole estate, and also 
that it was testamentary and was revoked 



by the satisfaction. The judgment entered 
on the verdict was reversed by the Superior 
Court on the ground that the mortgagees 
had made a present gift of the sum of 
money named in the mortgage, which 
vested in their children and was irrevocable. 

The controlling question in the case is 
whether the mortgagees had power to sat- 
isfy the mortgage. This question is to be 
determined by ascertaining the intention 
from the written instrument. The ap- 
pellees* case rests solely on the clause in 
the recital, ** to be paid at the expiration 
of five years after the decease of Elizabeth 
Heilig and Jacob Heilig, payable share and 
share alike to the legal heirs of said Eliz- 
abeth and Jacob Heilig." This clause is 
inconsistent with the rest of the recital and 
with the grant, which is to secure payment 
to the mortgagees, and with the proviso 
that the grant shall become void when pay- 
ment is made to the mortgagees, their ex- 
ecutors, administrators or assigns. The 
debt is made primarily payable to the 
mortgagees or their legal representatives, 
and we do not see that any effect can be 
given to the clause relied on other than as 
fixing the limit of time when the debt was 
dt mandable. So regarded, no restriction 
was placed on the power of the mortgagees 
to satisfy the mortgage. 

The judgment of the Superior Court is 
reversed and the judgment of the Common 
Pleas is affirmed. 



C. p. OP LA.NCASTBR COUNTY. 
Millhouse vs. Morris. 

Landlord and tenant — Liability of Ian d* 
lord for injury to third party in build- 
ing not included in lease. 

The owner of a buihUnsf occupied by bim as 
a residence and containing also a storeroom, 
who leases the storeroom together with the 
warehouse and cellar in the rear of the lot, is 
not liable to a customer of his lessee for injury 
sustained in an outhouse on the premises, which 
was in bad condition, buu was on a part of the 
ground occupi«!d exclusively by the lessor and 
not mentioned specifically in the leuae. 

The use of such outhouse was not necessarily 
appurtenaot to the lessee's business, and the 
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lessor owed no legal duty to the lessee or his 
customers to keep it in repair, nor was it so 
located as to lead him to apprehend its use by 
olherH than his family. Where no duty is owed 
no liability arises. 

The fact that the defendant knew of and 
acquiesced in the use of the outhouse by his 
terant and, as the plaiuti£f offered to prove by 
his teuant's customers, did not give them a 
legal right to its use nor raise any presumption 
that he intended to give them such right in the 
lease. 

September Term, 1904. No. 74. 

Rule to strike off non-suit. 

IV. JR. Brinton and M, E. Musser for 
rule. 

W. U, HenseljContTdk. 
July 7, 1906. Opinion by IIassler, J. 

By a written lease, dated January 2, 

1902, William Morris, the defendant, 
leased to E. E. Ilabecker, for the period 
of one year, from May 1,1902, *' all the 
storeroom No. 248 Locust Street, in the 
Borough of Columbia, and cellar, also 
warehouse and cellar in the rear of the 
lot." This lease was subsequently ex- 
tended for one year more, from May 1, 

1903, and, upon the expiration of this 
second year, the said tenant continued in 
possession of the premises, with the consent 
of the defendant, without any new lease or 
any express extension of the old one. Under 
this state of facts the tenant continued to 
hold over under the terms of the written 
lease, and was in possession under it at 
the time of the accident which is the subject 
of this suit and which occurred on August 
27, 1904. Harvey vs. Gunzberg, 148 
Pa., 294; Phoenixville Borough vs, Wal- 
ters, 147 Pa., 601. The storeroom so 
leased was in the building occupied by the 
defendant as a residence. In the rear of 
the building was an outhouse or privy, 
which was occasionally used by persons 
who visited the store. This outhouse was 
away from the storeroom, on ground 
owned and occupied exclusively by the de- 
fendant, and not at a place where persons 
visiting the store were required to pass or 
go in the transaction of any business that 
called them there. The floor of the out- 
house was in bad condition, and, when the 
plaintiff used it, on August 27, 1904, it 



gave way and she fell into the hole under- 
neath and suffered the injuries for which 
sh^ here seeks to recover damages. The 
defendant knew the floor of said outhoose 
was in bad condition, as he had lumber on 
the ground to repair it at the time the 
accident occured. The outbuilding was 
not leased to E. E. Habecker, who occu- 
pied the storeroom, nor, according to the 
terms of the lease, did he have any right 
to use or occupy it, the same being for the 
use and convenience of the defendant, who 
lived in the residential part of the building 
in which the storeroom was located. At 
the trial we entered judgment of non-suit, 
which we are now asked to strike off. 

Negligence has been defined to be a 
want of care under the circumstances, and 
to be actionable, must be the breach of a 
legal duty: Phillips vs. Graft, 189 Pa., 
125. There is always a presumption 
against the existence of negligence, and 
therefore, the party who asserts it and 
avers that he has received an injury in 
consequence of it, must always adduce 
proof that the defendant did not exercise 
ordinary care, or it is error to submit to 
the jury the question of its existence: 
Philadelphia & Reading Railroad Co. vf. 
Hummell, 44 Pa., 375. A jury cannot be 
permitted to find anything negligence 
which is less than a failure to discharge a 
legal duty: Politowski vs. Burnham, 214 
Pa., 165. The question for our consider- 
ation, then, is, was there any testimony of 
a legal duty on the part of the defendant to 
the plaintiff, and, if so, was there a 
want of care in the discharge of that duty? 
The duty which plaintiff claims in her 
statement rested upon the defendant was 
to keep and maintain the outhouse or 
privy in question '* in such order and con- 
dition that persons lawfully having occasion 
to use the said privy and to enter the 
same would not be exposed to any danger 
of injury by reason of the negligent main- 
tenance of the said privy by the said de- 
fendant." The question of whether the 
defendant owed this duty to the plaintiff 
hinges on whether the plaintiff was a per- 
son who had a legal right to enter and use 
the said outbuilding. She claims that 
right by reason of having been a customer^ 
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or in company with a customer at the 
store of E. E. Habecker, the tenani' of 
the defendant. The lease under which 
E. E. Habecker held and occupied the 
storeroom and warehouse did not expressly 
give him any right to use the privy, nor 
was it 80 necessarily appurtenant to the 
grocery business as to raise an implication 
that its use by the tenant, or his customers, 
was intended in the lease of the storeroom 
and warehouse. The fact that the defend- 
ant knew of and acquiesced in the use of it 
by his tenant, and, as the plaintiff offered 
to prove, by his tenant's customers, did 
not give them a legal right to its use, nor 
raise any presumption that he intended to 
give them such right in the lease. Being 
on bis own premises, in his own occupancy 
and control, and for his own use, and so 
located that neither his tenant, his tenant's 
customers, nor the public could get to it 
without going out of the store on private 
property of the defendant, and where he 
had no reason to apprehend that any one 
would go, no legal duty was imposed upon 
him to keep it in better repair or condition 
than was necessary for his own use of it. 

The case of Hydraulic Works Company 
v$, Orr, 83 Pa., 382, we think, rules this. 
In it Chief Justice Agnew says: "It is 
true that where no duty is owned no 
liability arises. If therfore one leaves a 
stick of timber standing upright against 
his wall, or an open pit in his private yard 
to which others have not access, and a 
person strays in without invitation, or 
comes in without right, and pulls down the 
timber upon himself, or falls into the pit, 
he can have no action against the owner of 
the yard for the alleged negligence. He 
had no business there and the owner owed 
him no duty. But it has been often said, 
duties arise out of circumstances. Hence, 
where the owner has reason to apprehend 
danger, owing to the peculiar situation of 
his property and its openness to accident, 
the rule will vary. The question then be- 
comes one for a jury, to be determined 
upon all its facts of the probability of 
danger and the grossness of the act of 
imputed negligence." Though this prin- 
ciple was questioned in Gramlich vs. 
Worst, 86 Pa., 74, and Gillespie vs. 



McGowan, 100 Pa , 144, it is re-asserted 
in Rachmel vs. Clark, 205 Pa., 314, and 
Duffy vs. Sable Iron Works, 210 Pa., 326. 
The cases relied on by the plaintiff do not 
support her contention. In Hydraulic 
V/orks Company vs. Orr, supra, the de- 
fendant had a dangerous platform standing 
alongside of a building. It was on private 
property, but it was in an alley that 
opened on a public street, with gates fre- 
quently left open, and it was to be assumed 
that children, and even grown persons, 
from thoughtlessness, accident or curiosity, 
would enter. A boy did enter and was 
injured. Held, that the defendant was 
liable. In Rachmel vs. Clark, 205 Pa., 
314, the defendant left slabs of slate stand 
against a building on the pavement, and a 
boy seven years of age was writing on the 
slab when it fell down and injured him. 
The defendant was held liable. In Duffy 
vs. Sable Iron Works, 210 Pa., 826, the 
defendant maintained an open vat close to the 
street line, unprotected and lower than the 
street, into which melted tar and grease 
were run. The boy, five or six years old, 
fell into it. Held, that the defendant was 
liable for the injury sustained. In all of 
these cases there was an openness to acci- 
dent and a probability of danger, because 
of their easiness of access. It was, there- 
fore, the duty of the party thus maintain- 
ing such dangerous places to protect the 
public from them, and, on their failure to 
do so, the case was for the jury whether 
the defendants were negligent in failing to 
perform this duty. The same is true in 
the line of cases wherein a landlord was 
held liable for injury to a person hurt be- 
cause of a defect in the pavement over 
which the public had a right to pass, of 
which defect he had notice, for the reason 
that he knew of its openness to accident 
and probability of danger. But, as we 
have said, no such circumstances are found 
in the present case. There was no open- 
ness to accident or probability of danger in 
this case. The privy was not for the use 
of customers of defendant's tenant, nor 
was it so located as to lead defendant to 
apprehend that customers would use it and 
be injured. He owed them no duty, and, 
consequently, was not negligent in perform- 
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ing a duty which did. not exist. The rule 
for a new trial is, therefore discharged. 
Rule discharged. 

C. P. OP LANCASTER COUNTY. 

Jesse D. Brame vs. Isaac Diller. 

Slander — Wo di actionable per se — Ver- 
dict for defendant. 

Words imputing want of iiitefrrHy or capacity 
in the conduct of a person's trade or calling are 
actionable, and in an action for damages for 
uttering them, the plaintiff is entitled to recover 
damages, even though be has proven none. 
The court will not, however, charge in such 
case that such words roust, if believed, neces- 
sarily produce damage." 

August Term, 1905. No. 82. 

Actions for damages for slander for say- 
ing concerning Jesse D. Brame and Joseph 
M. Brame, the plaintiffs, "They are not 
good painters. They are only daubing it 
on They don't know how to mix paint, 
and will spoil your house for you." 

On the trial, the two cases being tried 
together, the plaintiffs submitted inter alia 
the following point : 

2. To speak words affecting the reputa- 
tion of a man, as a painter or mechanic, 
must, if believed, necessarily produce dam 
age. The reason why certain expressions 
are actionable when applied to persons of 
certain professions is this, that from the 
nature of the case it is evident that damage 
must ensue. 

Answer. Refused. 

The verdict was for the defendant. 

Wm. R. Brinton and Chas. W. Eahy^ 
for plaintiff. 

W, U. Hensely for defendant. 

July 7, 1906. Opinion by Hasslbr, J. 

The verdict in this case is not against 
the law and the testimony, so that there is 
no merit in the fir^t two reasons filed for a 
new trial. 

The third reason is our refusal of plain 
tiff's second point, which was not read to 
the jury. We do not think the plaintiff 
was entitled to have this point affirmed as 
it was written. We, however, did, in our 
general charge, say to the jury : '* To the 
second class are words which impute a 
want of integrity or capacity, whether 



mental, moral or pecuniary, in the conduct 
of the profession, trade or calling in which 
the party injured and accused is engaged. 
Such words are actionable, and where 
words are actionable the plaintiff is entitled 
to recover damages even though he has 
proved none." This is all of the point 
that plaintiff was entitled to have aflSrmed. 
The rule for a new trial is therefore dis- 
charged. 

Rule discharged. 

. C. P. OF LANCASTER COUNTY. 

Joseph M. Brame vs. Isaac Diller. 
August Term, 1905. No. 88. 
July 7, 1906. Opinion by Hassler, J. 

For the reasons given, by us in the case 
of Jesse D. Brame, August Term, 1905, 
No. 82, in an opinion filed this day [see 
preceding case], we discharge this rule. 

Rule discharged. 



Q. S. OP LANCASTER COUNTY. 
Oommonwealth vs. Wilhelm. 

Fahe pretenne and larceny — Distinction 
between — Obtaining negotiable note by 
trick. 

A complaint charglDn: false preteuse, which is 
a miKdemeaDor, is not auflBcieut upon which to 
base an indictmeut for laroeuy, which is a felouy. 

Where a defendant obtained a new negotiable 
note from the prosecutor by the trick or artifice 
of pretending that he was giving back an old one 
and instead gave him back a forged note, the 
offense is falite pretense and not larceny. 

Where the owner of pi*operty is induced by 
trick or artifice to part with the ownership of 
the property the otTense is false pretense but if 
induced to part with possession only the oflfense 
is larceny. 

April Sessions, 1906. No. 51. 

Indictment for larceny. 

Motion to quash. 

B. F. Davi%y for motion. 

J. W. 5roMJn. District Attorney, contra. 

July 7, 1906. Opinion by Hasbler, J. 

Tne complaint on which this indictment 
is drawn charges that the defendant did, 
on October 7, 1905, obtain from Jacob L. 
Musser a promissory note for $25, which be 
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subseqaentlj negotiated by falsely an/1 
fraodalently representing to him that he 
had returned another note previously given 
by said Musser to him, whereas the note 
so returned was a forgery and not the note 
which Musser was led to believe he was re- 
ceiving. The indictment charges the de- 
fendant with the larceny of the note thus 
obtained, and we are asked to quash it, be- 
cause it charges the offense of larceny, and 
it is contended that the offense charged in 
the complaint iis false pretense. If this 
contention is correct, the indictment should 
be quashed, as a complaint charging false 
pretense, which is a misdemeanor, is not 
sufficient upon which to base an indictment 
for larceny, which is a felony. Common- 
wealth v$. Edwards, 5 Kulp, 195 ; Com- 
monwealth V8, March, 1 C. C. R., 81 ; 
Commonwealth V9. Lent, 28 Lancaster 
Law Review, 221. 

It is said, by Justice Paxson, in the case 
of Commonwealth vs. Eichelberger, 119 
Pa., 254, that ** the distinction between 
larceny and false pretenses is a very nice 
one in many instances. * * * The distinc- 
tion * * * is well stated in Russel on 
Crimes, Fifth American Edition, 2S. 
After an exhaustive review of the cases, 
the learned author says : *• The correct dis- 
tinction in cases of this kind seems to be 
that, if, by means of any trick or artifice, 
the owner of property is induced to part 
with the possession only, still meaning to 
retain the right of property, the taking by 
Buch means will amount to larceny ; but if 
the owner part with not only the possession 
of the goods, but the right of property in 
them also, the offense of the party obtain- 
ing them will not be larceny, but the offense 
of obtaining goods by false pretenses.' " 
In that case, it was held that Eichelberger, 
the defendant, against whom a bank held 
a note for $1,600, was guilty of larceny 
in obtaining the note by giving a new note 
for $16 in renewal, he having done so 
animo furandi. The debt of the defend- 
ant was the property in question, and the 
note only evidence of it. That the bank 
did not intend to part with its right of 
property in the debt of the defendant to it, 
is shown by the fact that it supposed it was 
receiving new or other evidence of the debt. 



The learned Judge further says: "It 
would be the baldest technicality, a mere 
sticking in the bark, to hold that the bank 
intended to part with any right of property 
by a mere delivery to the defendant of the 
piece of paper, which qua paper, was of no 
value." 

In Commonwealth V9. Pioso (No. 8), 19 
Lancaster Law Review, 145, it is de- 
cided that, where a purchaser gave his note 
to the defendant for horses purchased, 
which note was discounted at a bank, and 
subsequently gave him a second note, not 
for his accommodation, but to lift the first 
note, and the defendant had the second 
note discounted and appropriated the pro- 
ceeds, he could be convicted of larceny, as 
the prosecutor did not intend to part with 
any right of property in the note, but gave 
it to the defendant to take to the bank to 
lift another note of the prosecutor's which 
was held by it. 

The present case differs very materially 
from both of these. Here, the defendant 
did obtain the new note by the trick or 
artifice of pretending that he was giving 
back to Musser an old note, and, instead, 
gave him back a forged note. Musser in- 
tended that the defendant was to have the 
property in the new note. The note was 
negotiable and was the valuable thing. It 
was a promise to pay, enforceable by any 
holder for value before maturity, and 
Musser must be presumed to have intended 
that the defendant should use it in that 
way, if he saw fit. It, therefore, differs 
from the case of Commonwealth vs, Eichel- 
berger, SuprOy where the note obtained 
was only evidence of a debt, which was 
continued the same after the old note was 
surrendered as before ; and from the case 
of Commonwealth vi. Pioso, Supra^ where 
the defendant was only the custodian of the 
note for a purpose of the prosecptor. The 
defendant in this case, then, having ob- 
tained the note in question by a trick or 
artifice, and it having been intended that 
the property itself in the note should pass 
to the defendant, the offense is false pre- 
tense, as charged in the complaint, and not 
larceny, as charged in the indictment, and 
the indictment must be quashed. See 
Lewer vs. Commonwealth, 15 S. & R., 



Digitized by 



852 



LANCASTER LAW BBVIBW 



93 ; Commonwealth vs. Barrett, 28 Sup., 

112 ; Commonwealth vs. Lent, 28 Lan- 
caster Law Review, 221. 
Indictment quashed. 



Q. S. OP LANCASTER COUNTY. 
Oommonwealth vs. Binkley. 

Fdhe prctenge — Indictment — Motion to 
quasji. 

In order to make out the crime of false pre- 
tense it is Deces8ai y tlmt the property be shown 
to have been parted with on the faith uf false 
representations made at the time or previously, 
and the indictment should so state. 

In disposing of a motion to quash the oourt 
may consider the complaint as well as what ap- 
pears on the face of the indictment. 

Wheie the complaint shows that the alleged 
false representations were made after the prose- 
cutor parted with the goods it will out sustain 
ao indictment for false pretense, and such in- 
dictment should l>e quashed. 

January Term, 1906. No. 88. 
Indictment for false pretense. 
Motion to quash indictment. 

Coyle and Keller, for motion. 

J. W. Brww, District Attorney, contra. 

July 7, 1906. Opinion by Hasslbr, J. 

The indictment which this motion asks 
us to quash contains two counts. It is 
conceded that the first count does not set 
forth an indictable offense, so that any 
consideration of the reasons assigned in the 
motion as to that count is unnecessary. 
The second count charges that Henry 
Binkley, Sr., on or about the months of 
August and September, 1905, faUely pre- 
tended that he had another horse or mare, 
whereupon he obtained a horse from Abram 
Katzon, and gave to the said Abram Katzen 
an order to " receive and exchange upon 
trial ; " that *' the said Katzen thereupon 
accepted the said order and left his said 
horse in the custody and possession of 
said Henry Binkley, Sr., and proceeded 
to the said Keystone Stables and hotel for 
the said mare referred to in said order, 
whereas in fact and truth the said Henry 
Binkley, Sr., had no bay mare at said 
Keystone Stables, and said Abram Katzen 
received no bay mare in exchange from 
said Henry Binkley, Sr., by reason of 
which false pretense and representation 



said Abram Katzen was cheated and de- 
frauded of his said horse." 

In order to make out the crime of false 
pretense under the Act of 31 March, 1860, 
Sec. Ill, P. L., 882, it is necessary that 
the property was parted with on the faith 
of the false representations. Com. n. 
M'Crossin, 2 Clark, 6 ; Com. t;«. Fisher, 
9 Phila., 694 : Com. t;«. Mullen, 4 Diet. 
Rep., 656. Unless, therefore, the false 
representations complained of were made 
at or prior to the time that the prosecutor 
parted with the possession of his property, 
he did not do so upon the faith of the 
representations. The indictment dof»8 not 
state when the representations were made, 
or that the property was parted with od 
the faith of them. In disposing of a 
motion to quash we are not confined to 
what appears on the face of the indictment, 
but may consider the complaint upon which 
the indictment is drawn. Com. V9, Brad 
ney, 126 Pa., 204. The complaint says 
that the horse was given to Hi nry Binkley, 
Sr., on August 2, 1905, by Abram Katzen, 
and that on September 27, 1905, nearly 
two months after parting with the posses- 
sion of it, the defendant gave him the 
order for a bay ma»"e, which he said was 
at the Keystone Stables in Lancaster City. 
The prosecutor could not, therefore, have 
parted with the possession of his horse on 
the faith of the representations complained 
of. The indictment then does not charge the 
offense of false pretense. Even though 
the wording of the indictment were such as 
to show that the prosecutor did part with 
the possession of his property on the faith 
of the representations complained of, it 
would have to be quashed for the reason 
that it would then not correspond to the 
complaint, in that it charged an offense not 
contained therein. Com. vs. Edwards, 6 
Kulp, 192; Com. vs. Morningstar, 12 
C. C. Rep., 34. No judgment could be 
rendered on a verdict on this indictment if 
there should be a conviction, as no indict- 
able offense i« charged therein, and, in such 
cases, it is proper for the Court to quash 
the indictment. Wharton's Criminal Prac- 
tice and Pleading, Sec. 885. The motion 
is sustained and the indictment quashed. 

Indictment quashed. 
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C. p. OP LANCASTER COUNTY. 

Hassel vs. Kranti. 

Execution — Miitake in debt endorsed on 
writ. 

Where *'Real debt $1,000; interest $160 
total 91,150," was endorsed on both a writ of 
JL fa. against personalty and an alias fl, fa. 
against realty but the actual amounts due were 
respeotiTely $1,000 debt with |250 interest and 
$725.44 debt with $16.90 interest, and there is a 
subsequent Judgment lien against the realty, the 
execution creditor is entitled to $1,266.90 out of 
the proceeds of both the personalty and realty 
and is not restricted to $1,150. 

April Term, 1905. No. 82, Ex. Doc. 

Rale on Sheriff to pay balance of money 
to petitioners. 

H. Edgar She, tz, for role. 

John M, Qroff^ contra. 

July 7, 1906. Opinion by Habslbr, J. 

This is & rule granted on the petition of 
John E. Shimp and Peter H. Krantz, 
judgment creditors to John H. Krantz, 
to show cause why the balance in the 
Sheriff's hands realized from the sale of 
the real estate of the said John H. Krantz 
should not be paid to them. There is 
practically no dispute of the facts material 
for a proper disposition of this rule. 
These facts are as follows: 

On April 2, 1900, John H. Krantz gave 
a judgment note to Mary Hassel for 
$1,000, payable in one year, with interest 
at the rate of five per cent., upon which 
judgment was subsequently entered. No 
interest wa^ ever paid on this note or 
judgment. On April 4, 1906, a fi. fa. 
was issued on the judgment to April Term, 
1905, No. 82, and both the praecipe and 
the writ of fi* fa. contained the endorse- 
ment, Real debt, $1,000; interest, $150; 
total, $1,150." On this fi. fa. the per- 
sonal property of the defendant was sold 



on April 5, 1905. The net sum realized 
from this sale and paid on the judgment 
and interest was $524.56. The amount 
actually due on the judgment at that time 
was, principal, $1,000, with interest at 
five per cent, from April 2, 1900, amount- 
ing to $250, making a total amount due of 
$1,250. Of this sum, $524. 56 was paid, 
leaving due on the judgment $725.44. 
The fact that only $150 interest was men- 
tioned on the writ does not prevent the 
plaintiff from obtaining all the interest 
that was due at that time, as nothing which 
was done on fi.fa. affects the rights of 
any third parties, there having been no 
other liens on the personalty. Notwith- 
standing there was only due on this judg- 
ment the sum of $725. 44, with interest 
from April 5, 1905, an alias fi. fa. was 
issued on it on May 30, 1905, to August 
Term, 1905, No. 82, upon which was en- 
dorsed the amount claimed as follows: 
'*Real Debt, $1,000; interest, $150." 
By virtue of this alias fi.fa. the Sheriff 
levied on the defendant's real estate, which 
was subsequently sold on a writ of Vend. 
Exp. and the amount realized for distribu- 
tion among the lien creditors was $881.85. 
The petitioners are the second judgment 
creditors, and as such are entitled to all of 
this sum not necessary to pay the judgment 
and interest of Mary Hassel. They con- 
tend that, because only $1,150 was claimed 
on the fi.fa. and alias fi.fa. as the prin- 
cipal and interest due on the judgment of 
Mary Hassel, that is all she was entitled 
to receive out of the proceeds of the sale 
of both the personal and real property. 
We do not agree with this contention. If 
less than was actually due had been en- 
dorsed on the alias fi.fa., she could only 
have been prevented from obtaining what 
was actually due her, if at all, by the de- 
fendants showing that they were misled, 
because of it, into doing or not doing 
something to protect their judgment lien. 
This has not been shown. But the claim 
endorsed on the alias fi.fa.y namely $1,150 
is not less than, but largely in excess of, 
the amount due her when it was issued. 
She cannot get more, however, than is 
actually due her, which is $725.44, with 
interest from April 5, 1905, to September 
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28, 1906, the date of the sale of real 
estate, amounting to $16.90, making a total 
amount due of $742.84. Of this amount, 
she has received the sum of $626.44, so 
that the amount remaining unpaid is 
$116.90. 

We, therefore, discharge the rule to 
show cause why the amount remaining in 
the SheriflTs hands, namely, $256.41, 
should not be paid to the second judgment 
creditors, and direct the Sheriff to pay out 
the same as follows: To Mary Hassel, 
$116.90 ; to John E. Shimp and Peter H. 
Krantz, $189.51. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 

H. 0. Buch T8. Mary Younf , Ex'trix of Ferdi- 
nand Odermoelu, dec'd. 

Suit on mutilated note — Burden of 
proof — Evidence — Deposition. 

A depoAitton is Admissible od the trial of a 
case OD the oral testimony of one not a phjsician 
that the witness is aged and infirm and not able 
to be present. 

There can be no recoyery in a suit on a note 
unless the note is produced at the trial or its 
absence is explained and secondary eyidence of 
its contents is offered. 

Where the only proof offered of a note sued 
on is three pieces or paper containing the same 
words as the copy set forth in the statement 
except the signature and the last figure of the 
date, together with the testimony ofthe plain- 
tiff that the paper was torn on a certain date 
and that he had had one other piece which was 
lost in Court, but without alleging that there 
eyer was a signature on it or them, a nonsuit is 
properly entered. 

In sQch case the burden was upon the plain- 
tiff to show that the pieces of paper made up 
the identical note sued on, that it was mutilated 
without any fault on his part, and that the 
papers when in one piece had the signature 
attached. 

August Term, 1898. No. 120. 

Rule to strike off judgment of nou suit. 

B. F. Davie^ for rule. 

W. U. Hensel^ and A. F. Hostetter, 
contra. 

July 7, 1906. Opinion by Habslbr, J. 

At the trial of this case we refused to 
admit the deposition of Maria Buch, who, 
it was alleged, was unable to attend Court 



by reason of disabilities. H. O. Buch 
offered to testify as to her inability to be 
present. In refusing to admit this deposi- 
tion we think a mistake was made (Perrin 
vs. Wells, 155 Pa., 299), and, in dispos- 
ing of this rule, we will consider the de- 
position as in evidence, so far as it is rele- 
vant. This action was brought to recover 
an amount claimed for hauling and for coro 
sold, and also for the amount of a note 
alleged to have been given by the defend- 
ant's testator to plaintiff, a copy of which 
appears in the statement. The copy is as 
follows : 

Lanoasteb, Pa., March 26, 1892. 
"$400.00. 

" One year after date I promise to paj 
to H. Q. Buch, at Oregon, Ijancaster 
County, Pa., Four Hundred Dollars, with 
interest at five per cent, per annum, with- 
out defalcation for value received. 
(Signature in German). 

^' Ferdinand Odermobhl.'' 

It is not contended that any such testi- 
mony was offered as would have entitled 
the plaintiff to recover for the hauling and 
corn, nor do we think there was any such 
testimony as should have been subnoitted to 
the jury on his right to recover on the 
note. We, therefore, entered judgment of 
non-suit, and this rule has been granted to 
show cause why it should not be stricken off. 

It was necessary for the plaintiff to pro- 
duce the note at the trial, or explain its 
absence so as to entitle him to offer secon- 
dary evidence of its contents, to enable him 
to recover. This the plaintiff did not 
do. He offered in evidence three pieces 
of paper, which contain the same words as 
are found in the copy of the note appear- 
ing in the statement, except the signatiire 
and part of the date. These pieces are as 
follows : 

"H. C. B. No. 1. 
$400.00. Lanoas teb Pa. March 26th 189 

One ye ar after da te I promise to pay 
to H. G. Buoh at O reffon Lanoaster Counlr 
Pennsylvan ia. Four Hundred dollars with 
iotereet at five per cent, per annum, 
without def aloation for value received." 

No attempt was made to show that a 
signature was ever appended to these 
pieces of paper, or, if there had been one, 
when, where and how it was torn off, or 
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whut has become of it. The plaintiff did 
teatify that the paper was torn into these 
three pieces on February 20, 1894, and 
that he had one other piece, containing 
part of the date, which was lost in Court, 
but be does not testify as to there ever 
having been a signature on it or them. In 
the absence of testimony to this effect the 
pieces of paper should not have been ad- 
mitted in evidence, as they were clearly 
incompetent to prove that the note de- 
clared on ever existed, and, even though 
they were admitted, they would conse- 
quently not be suflScient to make out the 
plaintiff*8 case. 

In Lenox v$. DeHaas, 2 Yeates, 87, 
where two bonds were found among testa- 
tor's papers on which the seals remained, 
bat no trace of the signature was left, it is 
said : An executor is a competent wit- 
ness to prove the state of the papers when 
he found them, and where they were dis- 
covered. * * * But to show the writings 
in evidence, it must previously be ascer- 
tained that they once existed as obliga- 
tions. On the face of the writings, it 
would rather appear, that they had never 
been executed, as no vestiges of subscrip- 
tion either by DeHaas or the witnesses 
are to be found. * * * There being no 
proof here, that the papers ever existed as 
bonds, they cannot be received in evi- 
dence.*' 

In Nylin's Estate, 7 Watts, 64, Rogers, 
J., says : The smallest alteration or era- 
iurty in a written instrument, if made 
without the consent of the other party, 
vitiates it. The rule is necessary to insure 
the identity of the instrument ; -to prevent 
the substitution of one instrument for an- 
other, and prevent tampering with written 
instruments. Stephens V9, Graham et aLj 
7 Scrg. & Rawle, 606. A party may be 
permitted, by hrs own oath, from necessity, 
in some cases, to show that a bond, or 
other instrument of writing, has been de- 
stroyed or mutilated by accident, or care- 
lessness, so as to introduce proof of its con- 
tents ; but no case has been cited, where 
the alteration or erasure has been de- 
signedly made by the party himself, and 
proof of its contents has been suffered to 
be laid before the jury." 



In this case, then, the burden was upon 
the plaintiff to show, as in cases of a lost 
or an altered note, that the pieces of paper 
made up the identical note sued on, that 
it was mutilated without any fault on his 
part, and that the papers, when they were 
in one piece, had the signature attached 
which is attached to the copy set forth in 
the statement, and that the same had been 
lost, before the pieces should have been 
admitted in evidence to support the claim. 
The testimony of D. L. Deen, read from 
deposition, and the deposition of Moses 
Buch do not prove that a signature was 
ever attached to the pieces offered in evi- 
dence. Mr. Deen testified that the plain- 
tiff and a man whom he did not know came 
to his office and he wrote a note, marked 

H. C. B. 1," to which the man signed, 
in German, the name Ferdinand Oder- 
moehl." One of the pieces of paper in 
question did have the initials H. C. B. 
1 " upon it. Whether it is the same as 
the one identified by the witness does not 
appear. No offer was made to show that 
it was part of the same one that Deen 
testified to. It does not appear that Mr. 
Buch testified as to these three pieces of 
paper when they wore in one, so that his 
testimony Is equally valueless. 

Being of the opinion that no testimony 
was offered upon which the plaintiff was 
entitled to recover, we, therefore, discharge 
the rule to show cause why the judgment 
of non suit should not be stricken off. 

Rule discharged. 



C. P. OP LANCA8T£R COUNTY. 
Ban Fulton. 

Delay in presenting draft. — Affidavit 
of defense. 

Id an action by the endorsee of a draft affainst 
the endorser an affidavit of defense is suffloient 
to prevent judgment whiob avers that the plain- 
tiff receiTed the draft on January 18th ana held 
it until January 20th before proceeding to col- 
lect it, without which delay It would have 
reached the drawee prior to the failure of the 
drawer by reanon of which it was not paid. 

February Term, 1906. No. 60. 

Rule for judgment for want of sufficient 
affidavit of defense. 
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Coyle and Keller^ for rule. 
Hugh B. Fulton^ oontra. 

July 7, 1906. Opinion by Hasslbr, J. 
The City Saving Fund and Trust Com- 
pany on January 9, 1905, made and de- 
livered to Hugh R. Fulton its draft or 
check upon the Liberty National Bank, of 
New Tork, for the sum of $1,243.18, pay- 
able to the order of Hugh B. Fulton. 
The said Hugh B. Fulton endorsed the 
said draft, •* Pay to the order of Bobert 
• Martin Barr, for value received," deliv- 
ered the same to Bobert Martin Barr by 
mail, enclosed in a letter, dated January 
10« 1905, addressed to him at Los Angeles, 
California. The City Saving Fund and 
Trust Company closed its doors on Janu- 
ary 21, 1905, and payment on the draft 
was stopped. The plaintiff alleges in his 
statement that he received the draft on 
the seventeenth of January, and on the 
same day deposited it in a trust company 
in Los Angeles for collection, and that it 
was presented for payment at the Liberty 
National Bank in New York, on the 
twenty-fourth of January, 1905, but pay- 
ment was refused, whereupon the draft 
was duly protested, notice of which pro- 
. test was sent to the defendant, Hugh B. 
Fulton, and received by him. 

There is nothing in the defendant's affi- 
davit of defense, or the two supplemental 
affidavits of defense filed by him, to pre- 
vent judgment, except the allegation that 
the plaintiff received the draft on January 
13th, and held it until January 20, 1905. 
If the draft was received by plaintiff on 
January 18th, and had been sent to New 
York for collection on that or the day fol- 
lowing, it would have reached New York 
before the failure of the drawer, and 
would have been paid. So that if the 
failure to collect was due to the act of the 
plaintiff in holding the draft for eight days, 
he cannot recover in this action. 

In this proceeding we must accept all 
' the averments of the affidavits of defense 
as true, and, while the statement of the 
defendant, as to plaintiff's receipt of the 
draft on January 18th, is weakened by 
his supplemental affidavits of defense, and 
is quite improbable, he says it was re- 



ceived by the plaintiff at tiiat time, and we 
are bound by it, particularly as be ^ys 
that all of the particulars of the defense 

he has been informed and knows of his 
own knowledge, and verily believes and 
expects to be able to prove upon the trial 
of the cause." The affidavits of defense 
are, therefore, sufficient to prevent judg- 
ment, and we discharge the rule. 

Bule discharged. 



C. P. OF LANCASTER COUNTY. 

Frank's Ex'triz vs. Hershberf er. Deft and 
Shirk's Ex'n, Gamisiiees. 

Subicribing Witne$B — Proof of Execu- 
tion of Initrument — Bule of Courts 
Attachment, 

Where there is & subsoribiDg witoeas to an 
instrument he most be called to prove its exe- 
cution if he is in the state. If he in oat of the 
state or dead or can not be found his aignatore 
may be proved. 

A rule of court that '* where the plain tiff*s 
cause of action or the defendant's set-off" is 
founded on an instrument in writing its execo- 
tion need not be proved unless the opposite 
party denies it by affidavit, does not excuse t 
failure to prove the execution of a prior asdgn- 
ment offered as a defense to an attachment 

April Term, 1898. No. 12. 

Scire faciae to re?ive judgment on for- 
eign attachment. 
Bule for a new trial. 
John JE. Snyder^ for plaintiff and rule. 

W. F. Beyer and A. F. Hostetter, 
contra. 

July 7, 1906. Opinion by Hasslsb, J. 

This is an attachment ad. lev, deb. to 
satisfy a judgment entered in this Court. 
The garnishees, in their answers, admit 
having money in their possession, which, 
by the terms of the will of David Shirk, 
deceased, did belong to J*. S. Hershberger, 
the defendant, but say they were notified 
prior to the date on which the attachment 
was issued that he, the said J. S. Hersh- 
berger, had assigned said money to Samuel 
Hershberger, his son. A copy of the as- 
signment is attached to their answers and 
made part thereof. 

The depositions of John S. Hershberger 
and Samuel Hershberger were taken and 
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read at the trial. Both testified that the 
assignment was made on the date men- 
tioned therein, for a Taluable considera- 
tion, and each attaches a copy of the 
assignment to his deposition. There is a 
sabscribing witness to the assignment. He 
was not called, nor was it shown that he 
was deceased, or ont of the State, or that 
he could not be foand, nor was his hand- 
writing proved. The assignment was ad- 
mitted in evidence at the trial, without 
proof of its genuineness, or of the signa- 
tures, or of the execution. This is as- 
signed as one of the reasons for a new 
trial. 

Where there is a subscribing witness to 
an instrument he must be called to prove 
its execution: January vs. Ooodman, 1 
Dallas, 208. This is true even where the 
action is between third parties : Tarns vs. 
Hitner, 9 Pa., 441. If such witness is in 
the State he must be called: Hautz vs. 
Rough, 2 S. & R., 849. If he is out of 
the State his signature may be proved : 
Engles &; M'Mullen vs. Bruington, 4 
Testes, 846. The same is the case where 
be is dead : Irwin vs. Patchen, 164 Pa., 
51. Or cannot be found : Powers vs. 
M'Ferran, 2 S. & R., 44. 

It is contended by counsel for the gar- 
nishees that it was not necessary to prove 
the execution of the assignment to entitle 
them to have it admitted in evidence, for 
the reason that its existence was stated 
specially in their answers and the plaintiff 
did not file an affidavit, at least eight days 
before the first day of the week of the 
Court at which it was tried, denying such 
execution, as required by rule of Court. 

This rule of Court is Section 20 of Rule 
XVII. It is as follows : Sec. 20. In 
all cases where the plaintiff's cause of 
action or the defendant's set-off is founded 
in whole or in part on any bond, note or 
other instrument in writing, and stated 
specially in the pleadings, or notice in 
writing given fifteen days before the first 
day of the week for which the cause is 
fixed for trial, the same may be given in 
evidence without proof of its execution, or 
of the hand-writing of any party thereto, 
unless the opposite party shall, at least 
eight days before the first day of said 



week, file an affidavit denying such execu- 
tion or hand writing : Provided^ that this 
rule shall not apply to actions by or against 
executors, administrators or other persons 
acting in a fiduciary capacity." Neither 
the plaintiff's cause of action nor the de- 
fendant's set off is founded on this assign- 
ment, so that it does not relieve the gar- 
nishees from the necessity of proving its 
execution, nor does the rule apply in this 
case, for the additional reason that the 
plaintiff here is an executrix and the rule 
expressly reserves from its operation all 
actions by or against executors. The ex- 
ecution of the assignment not having been 
proven, as required by law, such proof 
being necessary, it should not have been 
admitted in evidence, and we must make 
absolute the rule for a new trial. 
Rule made absolute. 



C. P. OP LANCASTER COUNTY. 

House and Keck vs. Hershberger, deft., and 
Shirk's Executors, garnishees. 

April Term, 1898. No. 11. 
Rule for a new trial. 

July 7, 1906. Opinion by Hassler, J. 

For the reasons given in the case of 
Mary P. Frank, executrix of the will of J. 
11. Frank, deceased vs. John H. Hersh- 
berger, defendant, and David Shirk's ex- 
ecutors, garnishees, filed this day, [see pre- 
ceding case] the rule for a new trial in this 
case is made absolute. 

Rule made absolute. 



C. P. OF LANCASTER COUNTY. 

Isaac Eby now to use of William Rock vs. 
Sarah E. Patton et al. 

Judgment against decedent — Revival of 
— Appeal from Register — Submis- 
sion to jurisdiction of 0. C. 

The faot that the plaintiff was granted letters 
of admiuistration and is oontestinf^ the refusal 
of the Orphans^ Court to reverse the action of 
the Register in revoking those letters, is not 
such a submission to the jurisdiction of the 
Orphans* Court as. will oust the jurisdiction of 
Common Pleas to enter judgment for want 
of a sufficient affidavit of defense in a seire facias 
on a judgment against the decedent although 
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bb right to administer depends oh h\n being the 
owner of the judgment in question. 

In order to entitle a plaintiff to judgment it 
in necessary, not only to show that the affidavit 
of defense fails to set out a good and valid de- 
fense, but also that his statement shows that he 
has a complete and legal right to the judgment 
which he seeks. 

A scire faeia$ to revive a judgment given by 
a decedent in his lifetime and show cau»e why 
execution should not be issued thereon, should 
be 8 gainst the personal representative of the 
decedent. 

May Term, 1906. No. 6. 

Rule for judgment for want of a suffi- 
oieut affidavit of defease. 

B. F. DaviSf for rule. 
CfhaB. W, Eaby^ contra. 

September 1, 1906. Opinion by Hass- 
LBR, J. 

The plaintiff, in bis statement, says that 
he is the owner of a judgment against 
Andrew LaukhufT, which was confessed for 
$450 ; that nothing has been paid on it, 
and that the sum of $450, with interest 
from April 1, 1902, is due ; that Andrew 
LaukhufT died in 1905, and that the heirs 
of said Andrew LaukhufT, deceased, are the 
above named defendants." The affidavit 
of defense says that letters of administra- 
tion on the estate of Andrew LaukhufT, de- 
ceased, were gi^anted to the plaintifT ; that 
they were subsequently revoked, and let- 
ters of administration were granted to 
Carrie LaukhufT Macintosh ; that an ap- 
peal from this action of the Register was 
taken to the Orphans' Court and was 
quashed ; from this action the plaintifT ap- 
pealed to the Superior Court, which appeal 
is now pending ; that an order to sell the 
real estate of the deceased for the payment 
of debts was granted by the Orphans' 
Court to the said Carrie LaukhufT Mac- 
intosh, administratrix, which was subse- 
quently stayed until the appeal of the 
plaintifT to the Superior Court is disposed 
of ; and that this is such a submission of 
his claim, on the judgment in question, to 
the Orphans' Court as deprived this Court 
of jurisdiction to enter judgment in this 
proceeding. 

It is contended by the plaintiflf that the 
affidavit of defense is not sufficient to pre- 



vent judgment, and we agree with this con- 
tention. The fact that plaintiff was granted 
letters of administration, and is contesting 
the refusal of the Orphans' Court to re- 
verse the action of the Register in revok- 
ing those letters, is not such a submission 
to the jurisdiction of the Orphans' Court 
as will oust the jurisdiction of this Court 
to enter judgment in this proceeding, even 
though his right to administer depends on 
his being the owner of the judgment in 
question. This was not a submission of 
his claim on the judgment to the Orohans' 
Court. Sergeant's Executors V9. Ewing, 
80 Pa., 75, and 86 Pa., 156. 

In order to entitle the plaintiff to judg- 
ment, however, it is necessary, not only 
that the affidavit of defense fails to set out 
a good and valid defense, but also that his 
statement shows that he has a complete 
and legal right to the judgment which be 
seeks. Ferguson -Bros. v«. Anglo-Ameri- 
can Telegraph Co., 151 Pa., 211 ; Capital 
City Mutual Fire Insurance Co. v%. Boggs, 
172 Pa., 91 ; County of Sullivan vs. Mid- 
dendorf et al.y 7 Sup., 71. 

This is a scire facias to revive a judg- 
ment given by Andrew Laukhuff in his 
lifetime, and to show cause why the plain- 
tiff should not have execution against the 
defendants for the same. The defendants 
are the heirs of Andrew Laukhuff, who is 
deceased. His administratrix, as such, is 
net made a party defendant, nor does it 
appear in the statement that any proceed- 
ings have ever- been had against her as 
administratrir on this judgment. In 1838, 
it was decided, in Brown vs. Webb, 1 W., 
411, that a sci. fa.^ to show cause why 
execution should not be issued on a judg- 
ment obtained against a decedent in his 
lifetime, must be against the personal 
representatives of the decedent and not 
against the heirs. The following year, 
this was put in statutory form in the Act 
of 24th February, 1834, P. L.,79, section 
83, of which provides that no execution 
for the levy or sale of any real or personal 
estate of any decedent shall be issued upon 
any judgment obtained against him in bis 
lifetime, unless his personal representatives 
have been first warned by a writ of scire 
facias to show cause against the issuing 
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thereof." Wallace's Administrator vs. 
Holmes et al.j 40 Pa., 427 ; Middleton's 
Executors vs. Middleton, 106 Pa., 252. 
It not appearing in the plaintilTs statement 
that the administratrix of Andrew Lauk- 
huff, deceased, the defendant in the judg- 
ment, was warned by scire facias why 
execution should not be issued, he is not 
entitled to a judgment, in an action against 
the said Andrew LaukhufTs heirs, which 
would enable him to issue an execution and 
sell the real estate owned by said Andrew 
Laukhuff, at the time of his death. 

The rule for judgment for want of a suffi- 
cient affidavit of defense is, therefore, dis- 
charged. 

Rule discharged. 



AppointiTe or Elective Judiciary. 

Happily there is no movement in this 
State to have judges elected rather than 
appointed. It is not without interest to 
ua, however, to observe the discussion go- 
ing on in the State of New York over 
their elective judiciary. District Attorney 
Jerome has come out squarely for an ap- 
pointive judiciary, and while he may have 
gone out of the way to make a general 
attack upon judges of that State, he has a 
great many sympathizers with bis views. 
One of the leading newspapers recently 
interviewed a large number of well-known 
men, including many who were not lawyers, 
and the results were generally favorable to 
Mr. Jerome's views. Professor Burgess, 
dean of the School of Political Science of 
Columbia University, said that in his 
opinion judges proved far more satisfactory 
when appointed. He continued: '*The 
judiciary of Massachusetts, for example, 
where the judges are appointed, has dis- 
played greater ability, a higher degree of 
accuracy, a fairer sense of justice, than 
have the members of the bench in those 
States where they are elected by ballot. 
The judiciary of the United States fur- 
nishes a like illustration. Our federal 
judges, who are appointed, have maintained 



standards much higher than those of the 
elected judges of the various States. The 
former are further removed from political 
intrigue or any other outside influence. 
That is why, whether it is possible, lawyers 
appeal a case to the United States Supreme 
Court. I favor the appointive system for 
judges, and I would add with emphasis that 
the^ should be chosen for life.'* Mr. 
Josiah Strong takes the same view, saying 
that only by appointment can the inde- 
pendence of the judiciary be entirely in- 
sured. The Supreme Court of the United 
States has always been above suspicion, 
which certainly is not true of all of the 
courts of New York State. May we not 
fairly infer that this difference is, in some 
measure at least, due to the difference be- 
tween appointing and electing judges ? As 
to the appointing power, I am not prepared 
to dogmatize ; I should think, however, it 
would be naturally that of the State Execu- 
tive." Chancellor MacCracken, of New 
York University, espouses the same side, 
and says : My chief reasons for this are : 
First, my profound dissatisfaction with the 
encouragement which the present system 
gives to the levying of political assess- 
ments on candidates for judgeships, and, 
second, my experience of some Supreme 
judges in this city. In two or three in- 
stances. New York Supreme judges, each 
sitting alone, have had to do with univer- 
sity matters. In one case, the judge, by 
enjoining a faculty against disciplining a 
slanderer, made himself a laughing stock 
to intelligent men. In a second case it 
was said of the judge by one of the most 
prominent lawyers of his own political 
party : * That judge permits himself to be 
talked to outside of court,' which, it seemed- 
to me, was no laughing matter." Rev. 
Dr. Morgan Dix, Mr. John Wanaraaker, 
Hon. Wm. B. Hornblower and similar per- 
sons take the same view, but ex-Judge 
Alton B. Parker, Mr. Samuel Untermeyer 
and various others, who have been politi- 
cians quite aa much as lawyers, are opposed 
to any other than the present method. 
JudgA Parker gives five reasons for his 
views, as follows: ''First: The opinions 
of the Appellate Courts of this State are 
held in high esteem by the bench and bar 
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of other States. Indeed, no other State 
outranks the courts of New York in that 
respect. Second: The excellency of the 
work of the judges it trial and special term 
is shown hj the small percentage of re- 
rersals. Third: The conGdence of the 
public in our judiciary tends strongly to 
prove the judicial worth of its individual 
members. Fourth: Judicial nominations 
by the leader, not approved by the people, 
have many times led to defeat at the polls. 
Hence the leader frequently yields for fear 
of the people's vengeance. Fifth : Judi- 
cial appointments, however, by command of 
the leader of the party in power, being 
beyond the people's reach, would, gener- 
ally, be made to please the organization." 
In this connection we print elsewhere in 
the Journal a statement of the practice in 
England and on the continent of Europe, 
where, as everybody knows, there is rarely 
any scandal connected with the administra- 
tion of justice, and where appointments 
have been the rule from time immemorial. 
— Reprinted from the New Jersey Law 
Journal, 



Repealed by Hark Hanna. 

Squire Mist, who had dispensed with 
justice " as a magistrate in Ohio for twenty 
years retired from the woolsack to practice 
law. He appeared opposed to Mr. Hack- 
mar, of a nearby West Virginia town, at 
the first sitting of his successor and had 
read from Parsons on Contracts, accrediting 
to that author some rather startling state- 
mentSy whereupon Mr. Hackmar asked 
permission to see the passage cited. 

Squire Mist — No sir! This is my book. 
I didn't bring it here for you to read. 

Mr. Hackmar — But I appeal to the 
court. I have a right to see what has 
been read to your honor. 

Squire Bolger — That's right, Mr. Hack- 
mar. That's Squire Mist's book. He 
don't have to furnish you with no law in 
this court. 

The West Virginian was momentarily 
disconcerted, but a saiile dawned across 
his features as he drew forth a small mo- 
rocco-covered volume, which looked suspi- 
ciously like a pocket edition of the codo of 



his own state and said, **I read from 
Hanna's Hand-Book on Ohio Legislature, 
page 716, which says: 'At the 1901 term 
of the Legislature it was unanimously re- 
solved that Parsons on Contracts be and 
the same is hereby repealed.' " 

Squire Mist — Let me see that book. 

Mr. Hackmar — Oh, no. That's my book. 

Squire Bolger — Mr. Hackmar's right, 
Squire Mist ; that's his book and the Par- 
sons law ain't no good any more. What 
Mark Hanna says goes in Ohio. 

In an action of replevin against a China- 
man, after plaintiff had given his testi- 
mony, the justice turned to the defendant 
and said : Well, John, what have you to 
say for yourself?" John broke into a 
torrent of unmixed Chinese, to which the 
justice listened with sober, serious face. 
When John let up, the court said to the 
plaintiff, Is that true ?" 

The plaintiff answered, It's a dom lie, 
your honor." 

Thb costume worn by the English bar 
was originally adopted as a mark of mourn- 
ing on the death of Queen Anne, and as 
there has been no change since that time 
it may be presumed that the death of the 
good queen is still lamented by British 
lawyers. — Law Notet, 

A postal has been sent to Members of 
the Bar by the clerk of the Superior 
Court of Pennsylvania, as follows: 

Philadelphia, August 20, 1906. 

Dear Sir: In order to secure uni- 
formity, your attention is invited to the 
following requirements for paper books: 

JSiZB. 9 in. X 6 in. 

Paper. Unglaied book paper. 

Cover. Light shade, cream, gray or 
slate, and without a border. 

Type. The type used should be of such 
size and spacing that the book may be 
clearly and easily read. 

Margin. At least one inch. 

Title of Case. Same as in the lower 
court, and showing clearly on cover who 
is the Appellant. 

Number: At Pittsburgh — 20 Copies; 
Other places — 18 Copies. 



Digitized by 



LANOASTBB LAW REVIEW. 



861 



Lancaster Law Review. 



Vol. XXIII. ] MONDAY, SEPT. 24, 1906. [No. 46. 



C. p. OF LANCASTER COUNTY. 
BoUman vs. Stork and Grifflth. 

Water right t — Easement 

Tbe owner of a tract of land on which was a 
Bpring connected by a pipe with a running 
hydraot, conveyed parts of said tract to B. and 
to C. respectiyely, which did not include the 
spring and hydrant, together with the right to 
use to mnch of the water of said spring as was 
needfnl for mannfacturing and hoMgehold por- 
poees provided they did not disturb the running 
I MntDt. Subsequently a portion of the tract 
ooDtainin^ the running hydrant was conveyed 
to A. with the right to said running hydrant 
iDd ^* to lead the water of the same to any point 
00 his premises." By a previous deed A. had 
become the owner of a part of the original tract 
adjoioiog the part last mentioned and had 
ereeted thereon a factory. The water for the 
086 of B. and C. flowed to a hydrant through a 
pipe connected with the other pipe above the 
raoniDg hydrant. 

Held, That A. had a right to pipe the water 
from the running hydrant to his factory, so 
loDg as B. and C. had sufficient for their pur* 
P0668, and that B. and C. had a right to take 
ooly such water as was necessary for manufac- 
turing and household purposes, although it 
might be taken from more than one outlet. 

While an easement is not personal with the 
owner and cannot be used by him in connection 
with other lands adjacent to the dominant land 
u against the objection of the owner of the ser- 
vient land, in the above case as between A., and 
B. and C, the latter cannot complain if A. 
takes the water beyond the confines of the land 
u appurienant to which he obtained his right. 

Equity Docket No. 4, page 187. 

Bill for injanction, etc. 

B, F. DaviBy for plaintiff. 

Coyle ^ Kelllerj and W. Franklin 
Hall^ for defendant. 

April 14, 1906. Opinion by Landis, 
P. J. 

« « ♦ ♦ # ♦ 

Findings of Fact.— On April 7, 1865, 
Henry Echternaoh and wife, by deed, 
recorded m the Recorder's Office of Lan- 



caster County, in Record Book C, volame 
18, at page 10, granted and conveyed unto 
Esaias Billingfelt a tract of land,.containing 
twenty-two acres, more or less located in 
Adamstown Borough, this County. It is 
shown by the recitations in a deed from 
Abraham Lutz and wife to Henry Stadffer, 
Esaias Billingfelt and Isaac Sowers, which 
is unrecorded, but produced, that the said 
Esaias Billingfelt and wife, on April 8, 
1866, conveyed unto the said Abraham 
Lutz, his heirs and assigns, a part of the 
said lot, consisting of seventy eisht perches, 
formerly known as ^^Echternach Still 
House,'' and including two sheds and 
stables, beginning at a stone in the middle 
of a public road: thence along the same, 
north sixty-six degrees east, ten perches 
and nine feet to a stone in the middle of 
said road; thence by other land of said 
Esaias Billingfelt, north twenty-five degrees 
west, eight perches to stone (in range with 
eastern gable end of bam:) thence by the 
same, south sixty-five degrees and a half 
west (in line with northern wall of upper 
shed or stable), nine perches and two and 
a half feet to a stone: thence through yard 
(between the buildings), south twelve 
degrees east, eight perches to the place of 
beginning. 

In the deed from Lutz to Stauffer et. aL 
appear, among others, the following re- 
servations: Excepting and reserving 
out of this present grant, for the use of 
the said Esaias Billingfelt, his heirs and 
assigns forever, or for the use of the oc- 
cupier of any of the remaining buildings 
adjacent to the same, the free and unin- 
terrupted privilege to use as much water 
as they need from the hydrant now on said 
premises as the same is now used. * * * 

" Tojjether also with the right, liberty 
and privilege to and for the said Henry 
Stauffer, Esaias Billingfelt and Isaac 
Sowers, their heirs and assigns forever, to 
use as much water from a certain spring 
on the remainder of the premises of the 
said Esaias Billingfelt as they may need 
for the purpose of carrying on the manu- 
facturing business on the premises hereby 
demised, but that the hydrant opposite the 
barn and the running of the water through 
the same shall not be disturbed. The 
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spring and hydrant to be kept in repair at 
the joint expense of the parties hereto." 
This tract of land, together with its rights 
and reservations, finally, on July 26, 1904, 
became vested in Harvey R. Stork, one of 
the defendants, by deed for the same, re- 
corded on July 26, 1904, in Record Book 
Q, volume 17, at page 72. 

On April 4, 1868, Esaias Billigfelt and 
wife, by indenture of that date, recorded 
December 5, 1901, in Record Book Q, 
volume 16, page 875, conveyed unto Isaac 
Sowers a certain messuage or tenement 
house and lot of ground, containing one 
acre and thirty-five perches, beginning at 
a point in the middle of Main street, in 
said Borough ; thence along said street, 
north sixty-six degrees east, six perches 
and nine-tenths to a stone in said road ; 
thence by factory lot, north twelve degrees 
west, eight perches to a post; thence by 
other land of the said Esaias Billingfelt, of 
which this is part, north nineteen degrees 
west, three perches and nine-tenths to a 
post ; thence by the same, north thirteen 
degrees east, three perches and seven- 
tenths to a post ; and north forty- five de- 
grees and a half west, sixteen perches and 
four-tenths to a stake ; and south sixty- 
four degrees west, one perch and six-tenths 
to a stone ; and south seventeen degrees 
east, thirty perches and three-tenths to the 
place of beginning. This tract of land is 
also part of the original twenty-two acres 
conveyed, as stated above, by Henry 
Echtemach and wife to Esaias Billipgfelt, 
and it lies directly west of the Stork lot. 
By divers conveyances one acre and thir- 
teen perches thereof, lying immediately 
west of the said Stork land, became vested 
in Ellsworth R. Griffith, the other defendant 
in this suit, by deed of Elmer E. Billingfelt, 
administrator of Elizabeth Regar, to Ells- 
worth R. Griffith, dated December 18, 
1903, and recorded December 30, 1908, 
in Record Book I, volume 17, page 246. 
The deed from Billingfeld and wife to 
Sowers, among other things contained the 
following provision : " And also excepting 
all such water rights and privileges as were 
heretofore granted by Henry Echtemach 
and wife, as in the deed for the same will 
appear, to and for the use of Caroline Fry, 



her heirs and assigns forever, but giving 
and granting unto the said Isaac Sowers, 
his heirs and assigns forever, all such right 
and privilege to the hydrant at the factory 
as were reserved in the deed for the use 
of the within premises.'' In the Griffith 
deed there is the following grant : ^* Bot 
granting and giving to the said Elisabeth 
Regar, her heirs and assigns forever, all 
such rights and privileges to the hjdrant 
at the factory as were reserved in the deed 
for the use of the first within mentioned 
premises.'' 

On August 15, 1874, Esdas BilliDgfelt 
and wife, by deeds, recorded September 
10, 1890, in Record Book P, volume 13, 
at pages 125 and 127, granted and con- 
veyed two lots of eighty perches each, part 
of the original tract, to George Bollmau, 
his heirs and assigns, and, on April 1, 
1875, the said Billingfelt and wife also 
conveyed to George Bollman, his heirs and 
assigns, by deed also recorded September 
10, 1890, in Record Book P, volume 13, 
page 129, a tract of one hundred and forty- 
three perches, adjoining the two lots above 
referred to. This tract was also part of 
the land contained in the original convey- 
ance. There are certain exceptions and 
reservations and privileges contained in all 
of these three deeds to George Bollman, 
but the only ones which we are interested 
in are the stipulations in the conveyances 
of the last- mentioned tract of one hundred 
and forty-three perches. Therein appears 
the following : Also giving and granting 
unto the said George Bollman, his hein 
and assigns forever, all the rights and priv- 
ileges reserved by the said Esaias Billing- 
felt to the hydrant in the bam yard mo- 
ning through a two-inch pipe, and to lead 
the water of the same to any point on his 
premises, but to do no injury to the prop- 
erty of the said Esaias Billingfelt 

The right of way is also granted unto 
the said George Bollman, his heirs and as- 
signs forever, to pass and re pass, with 
persons, teams, horses, wagons and cattle 
in and between Reinoehl's factory aod 
Isaac Sowers* dwelling house up to the 
premises hereby granted. * * * 

Also reserving all the water rights or 
other privileges heretofore grwted to the 
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factory premises at preseot owned by 
WilKam H. Reinoehl and to the owners 
or occopants of the dwelling house at 
present owned by Isaac Sowers." The 
factory referred to as owned by William 
H. Reinoehl is what has been above re- 
ferred to as the Stork property, and the 

dwelling house at present owned by 
Isaac Sowers '* is the property now owned 
by Ellsworth R. Griffith. With these re- 
senrations and stipalations this property, 
together with the two tracts of eighty 
perches each, finally became vested in 
Agnes G. Bollman, the plaintiff. 

The water from the spring flowed con- 
tinuoosly from the date of the grant to 
Bollman through wooden pipes to the 
hydrant in the barnyard upon the tract of 
one hundred and forty-three perches. 
This hydrant is mentioned in the draft as 
the fountain, and it will be referred to 
hereafter by us as such. For a long 
period of time the water also flowed through 
the pipes to what is now the Stork prop* 
erty, but these pipes, becoming out of 
repair, for a period of about ten years 
prior to August, 1904, there was no line 
fanning from the fountain to the hydrant 
at the street. Sometime during this period 
George Bollman, the husband of the plain- 
tiff, laid pipes from his factory, located on 
one of the eighty perch lots, to the foun- 
tain, and also replaced the old wooden pipe 
from the spring to the fountain with two- 
inch galvanized iron pipes. This connec- 
tion with the factory was made along the 
main line of the feed pipe from the spring 
u> the fountain. About August, 1904, 
the defendants laid a line of wooden pipe 
from the Stork property, which they joined 
with the iron pipe coming from the spring 
a short distance above the fountain, and, 
in doing so, they cut off about three feet 
of the galvanized iron feed pipe and de- 
tached from the feed pipe the pipe leading 
to BoUman's factory. The old hydrant or 
outlet was then placed in position at the 
fountain and has remained there ever 
since. At this time a discussion arose 
between the parties as to their respective 
rights. George W. Bollman, for his 
mother, admitted that she did not have any 
right to take the water from the main pipe 



that came down from the spring, because 
that would diminish the flow of water that 
went to the defendants' property, but he 
urged that she was entitled to the water that 
came out of the hydrant and ran into the 
trough or was lost in the ground, and that if 
she used all of it by taking it over to the fac- 
tory, no damage was done to the defendants. 
For her he desired to make the connections 
in the pipe of the fountain after it left the 
main feed pipe, and the real controversy 
here seems to have arisen over this ques- 
tion. Stork, one of the defendants, said 
that if Bollman connected the pipe where 
he proposed thus to connect it, that he 
(Stork) would knock it off, and they 
thereupon agreed that their several rights 
should be determined by the Court. After 
the new line of pipe was laid from above 
the fountain to the Stork property. Stork 
and Griffith put two hydrants on the Stork 
property, one along the line between the 
Stork and Griffith properties, and the 
other from forty to fort^*five foot east- 
ward. These hydrants, either through the 
acts of the defendants or members of their 
families, or through strangers passing 
along the street, often remained open, and 
the water was allowed to run, and, as the 
Stork and Griffith properties are on a lower 
level than the fountain, the flow at the 
fountain was thereby at times impaired. 

Conclusions of Law. — It must be con- 
ceded that an easement of a right of way 
for any purpose over another's property is 
appurtenant only to the particular piece or 
lot of land of the dominant owner with 
which it is granted, and is not personal to 
the owner, authorizing him to use it in 
connection with other real estate he may 
own abutting or adjacent to the right of 
way: Schmoele V8. Betz, 212 Pa., 82. 
This question has also been lately de- 
termined by this Court in Buckius vs, Mett- 
fett, 22 Lanc. L. B., 153. But it will be 
observed, that proposition does not arise in 
the present case. There is no dispute here 
between the owners of the dominant and 
servient tenements. The controversy 
arises between two parties who have the 
right to the water of a spring coming from 
the dominant tenement, and even their 
titles are not in question. Looking at the 
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deeds of either the plaintiff or defendants, 
the question presents itself in the same 
light, for the restrictions, exceptions and 
provisions are practically contained in them 
all. The water flowed from the spring to 
the fountain at the barnyard, which ie now 
on land owned by the plaintiff. For a long 
period it flowed freely and without ob- 
struction out of the old hydrant on to the 
ground and was lost in the stones and soil 
belonging to her. The defendants by 
their deeds were entitled to certain privi- 
leges. The Stork property had the free 
and uninterrupted right to use as much 
water from the hydrant then on these 
premises, as flowed from the spring thereto, 
as might be needed by its owner for the 
purpose of carrying on the manufacturing 
business thereon, but subject to the re- 
striction that the hydrant opposite the barn 
and the running of the water through the 
same should not be disturbed. And the 
Griffith property was given the right to 
use the water from the hydrant upon the 
Stork property for household purposes 
only. When, then, either Stork or Griffith 
permitted the water to run continuously 
upon the Stork property, so as to prevent 
or interfere with the flow through the 
hydrant at the barn, they wore exceeding 
the letter of their grant, and were inter- 
fering with the rights of the plaintiff. 

But this controversy, after all, appears 
to arise because the plaintiff wishes to at- 
tach a pipe to the pipe at the fountain and 
thus carry the excess water to her factory. 
It seems to be conceded now, and was be- 
fore the filing of this bill, that she has no 
right to do this to the prejudice of the de- 
fendants, and that she could not take away 
the water so as to impede its flow upon the 
Stork property and interfere with its uses 
there by the defendants, as authorized by 
their deeds. In this we concur. But, 
after it has passed out of the main line of 
pipe into the fountain, and is there being 
carried on the plaintiff's ground, we can 
see no reason why the plaintiff cannot ap- 
propriate that surplus water and carry it 
wherever she pleases. As we have before 
said, this controversy is not between the 
owner of the land upon which the spring 
is located, and the plaintiff, and, therefore, 



after the water has passed out of the main 
line of pipe, and, by reason thereof, it is 
impossible for the defendants to receive 
again or utilize any of it which has thus 
passed into and through the fountain, they 
cannot be injured by Mrs. BoUman's con- 
veying that water to her factory. All the 
defendants are entitled to is the unimpeded 
flow from the main pipe to the Stork prop- 
erty, and, when they receive that, they 
have all that they can demand. When the 
water is delivered out of the feed pipe upon 
Mrs. Bollman's land, she can use it m she 
sees fit. It is of no importance to the 
plaintiff that the defendants have two out- 
lets on the Stork property so long aa they 
confine themselves to the legitimate uses 
fixed in the respective deeds, and we can- 
not say that it is illegal for them to have 
these two outlets. 

It is, therefore, ordered and decreed 
that the defendantis, and each of them, and 
their workmen and employees, shall be 
restrained, by injunction, from interfer- 
ing with any pipe or pipes which the plain- 
tiff may connect with the fountain and lay 
to any portion of her premises, it being, 
however, expressly understood, by this 
decree that she is to attach no pipes to the 
main supply pipe to carry off the water. 
It is also ordered and decreed that the said 
defendants shall not permit the hydrants 
upon the Stork property to be run without 
let or hindrance and thus interfere with the 
flow of the water at the fountain ; that they 
have the right to use the water upon the 
Stork property for manufacturing pur- 
poses, and upon the Griffith property for 
household purposes, but not in a manner 
to disturb the fountain and the running of 
water through the same, and that, having 
taken from the hydrants a sufficient qaan- 
tity to supply their needs in these regards, 
they shall see that the water is turned off 
and not allowed to waste. It is further 
ordered that the defendants shall pay the 
costs of the proceeding. 

♦ 4t « « « 

July 7, 1906. By the Court. 

We have examined the exceptions filed 
in this case and are not convinced that any 
error was committed in the findings of fact 
' or conclusions of law. We, therefore, dis- 
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mias all ezeeptions and direct ooonsel for 
plaintiff to draw a decree in accordance 
with the opinion filed April 14, 1906, as 
reqoired by Rule 84 of the Equity Rules. 
Exceptions dismissed. 



C. P. OP LAKOAST£R COUNTY. 
Oeiluurd ts. McOarty and Harlow (No. 2). 

Decree to reconvey real estate — Warranty. 

Wbere real estate has been wroDgfally oon- 
Teyed and a decree is entered that the grantee 
reoofiTey it to the party entitled thereto, such 
iMOOTeyai should be by deed of special war- 
notj and not of general warranty, Uie plaintiflf 
being entitlod to no more than Uie title of the 
wrongful grantor. 

Equity Docket No. 4, page 98. 

Exceptions to decree. 

[See 28 Law Review, 241.] 

W. U. Hentely W. T. Brown and J. C. 
Arnold y for exceptions. 

T. B. Holahan and B. V. Alexander ^ 
contra. 

July 7, 1906. Opinion by Hasslbk, J. 

The fourth exception id, that the Court 
erred in entering the following as part of 
the decree : It is ordered, adjudged and 
decreed that, within thirty days, the said 
James H. Harlow shall and do convey the 
Mid land, being an island in the Susque- 
hanna River, in Drumore Township, Lan- 
caster County, in the State of Pennsyl- 
vania, by general warranty deed, in fee 
rimple, to the said H. E. Oerhard, upon 
the said H. E. Gerhard paying to him the 
nun of $885." We are of the opinion 
thai it was error to require James H. Har- 
low to convey by general warranty deed. 
The plaintiff is only entitled to the title 
which Ella J. McCarty had at the time she 
agreed to sell the same to him, and we 
sustain this exception so far as it requires 
a general warranty deed, and direct that 
the decree be amended by changing the 
words ** general warranty deed" to " spec- 
ial warranty deed." All other exceptions 
are dismissed. 

Counsel for plaintiff are directed to 
draw the final decree in accordance with 
our findings of fact and conclusions of law 



filed April 14, 1906, with this change, 
that the words special warranty deed" 
shall replace the words general war- 
ranty deed ;" this to be done as required 
by Rule 84 of the Equity Rules. 



C. p. OP LANCASTER COUNTY. 

Beely now to use of Mutual Beserre Life In- 
snrance Go. vs. Kaufhold. 

Promuiory note$ — When not negotiable — 
Aeeignment of — Writtt^n agreement — 
Variation of — Striking off judgment. 

A promissory note oontaioing a warrant of 
attorney to confess jadgmeot is not negotiable 
unless the warrant restiicts the authority to 
enter judgment to the case of non-payment at 
matuiity. 

The maker of su ^h note may, therefore, make 
any defense he had against the original holder 
although the latter assigned it before maturity. 

Such note having been given to a payee 
who was acting as agent for a third party who 
furnished the consideration, the latter Is en- 
titled to an assignment thereof, either in writing 
or by parol or equitable assignment. The 
maker having known the facts can not object to 
such assignment. 

Where parties put their agreemept in writing, 
such writing is not only the best but the only 
evidence of their agreement, unless the writing 
is shown by clear, preoif*e. and indubitable proof 
to have been obtained by fraud, accident or 
mistake. 

A judgment will be stricken off only for 
irregularities appearing upon the record. 

January Term, 1906. No. 64. 

Rule to open or strike off judgment. 

D. F. Magee^ for rule. 

Oeieenberger ^ Boeenthal^ contra. 

April 14, 1906. Opinion by Hass- 
LBR, J. 

On the 26th of May, 1904, George J. 
Kaufhold gave a note payable ninety days 
after date to the order of W. E. Seely for 
One Hundred Dollars, which contained a 
general warrant of attorney to confess 
judgment. 

The note was given under the following 
circumstances : W. E. Seely, an agent of 
the plaintiff company, induced the defend- 
ant to take a policy of insurance on his 
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life from his compaoj for Five Thousand 
Dollars, on May 26, 1904. In payment 
of the first premium, defendant gave a re- 
ceipt for commisAions in the sum of forty- 
nine dollars, which it was claimed he was 
entitled to as an agent of the company, a 
certificate of loan for seventy-four dollars 
and fifty cents, and the note in question 
for one hundred dollars. A policy of in- 
surance, in which defendant's wife was 
named as beneficiary, was issued by plain- 
tiff company, and was in force for ninety 
days from May 26, 1904, when it lapsed 
by reason of the failure of defendant to 
pay this note. This was a suflScient con- 
sideration for the note. The defendant 
was protected during these ninety days by 
this insurance, and if he had died within 
the ninety days the plaintiff would have 
been liable under the policy to have paid 
the sum of five thousand dollars to the 
beneficiary named therein. In making 
this contract the defendant knew that he 
was dealing with an agent of the plaintiff 
company, and whatever benefit was to be 
obtained from the note was for it, as the 
consideration for the note was given by it. 
Defendant further agreed to and did fur- 
nish the names of people who were likely 
to take policies of insurance in the plain- 
tiff company, and its agent agreed that 
one-half of the commissions obtained for 
insurance, taken by such persons, was to 
be credited on the note. It does not ap- 
pear that any of the people, whose names 
were furnished by the defendant, ever took 
out any insurance, so that no commissions 
were earned and no credits were given or 
intended to be given on the note. The 
note was endorsed by W. E. Seely and 
turned over to the plaintiff company, who 
entered judgment by virtue of the warrant 
of attorney contained in it in this Court on 
January 6, 1906, to January Term, 1906, 
No. 64. This judgment we are now asked 
to strike off or open. 

No sufficient reason having been given 
why it should be stricken off, as such rea- 
sons must be confined to some irregularity 
appearing upon the record, we will confine 
ourselves to the reasons given in plaintiff's 
petition why it should be opened. These 
reasons are : 



1. That the note was not properly as- 
signed to plaintiff. 

2. That it was agreed that the defendant 
was to receive credit on the note for one* 
half of the commissions received from par- 
ties whose names be furnished and who 
took out insurance. (As no averment is 
made in the petition, or proof offered to 
show that any insurance was taken out bj 
these parties, and consequently no commis- 
sions paid, this reason need not be dis- 
cussed, it would not be a defense to the 
note.) 

8. That at the time the note was given, 
plaintiff's agent promised and agreed with 
defendant that, if he chose, he need not 
pay the note at maturity. 

4. That the plaintiff's agent by misrep- 
resentation led defendant to believe tfant 
the instrument so signed would not require 
him to pay any money on account thereof. 

Several other reasons are contained in 
defendant's petition, but as they are not 
sufficient, if true, to entitle him to have 
judgment opened, they need not be re- 
referred to here. 

1. W. E. Seely, the payee named in the 
note, endorsed it in blank and banded it to 
the plaintiff company. It contains a gen- 
eral power of attorney to confess judgment 
at any time, before or after its maturity. 
The Act of 16 May, 1901, P. L., 191, 
Section 5, provides that, **An instrument 
which contains an order or promise to do 
any act in addition to the payment of 
money is not negotiable. But the negoti- 
able character of an instrument, otherwise 
negotiable, is not affected by a provision 
which * * * (2) authorises a confession 
of judgment if the instrument be not paid 
at maturity." As the warrant of attorney 
in this note did not restrict the authority 
to enter judgment if the note was not paid 
at maturity, but authorized its entry at 
any time, it was such an order to do a 
certain act as prevented the instrument 
from being negotiable. Hippie rs. Stoner, 
22 L. L. R., 99. It could not therefore 
he transferred by endorsement, and any 
right that plaintiff has to it, and to enter 
judgment on it, must rest on other ground. 
The defendant, too, is entitled to make 
any defense to it which he might have 



Digitized by 



LANCASTER LAW REVIEW. 



867 



made if W. E. Seely was the owner, even 
though the plaintiff obtained it before 
mataritj. 

It appears from the answer of the plain- 
tiff and the testimony of defendant, that 
the defendant knew that W. E. Seelj was 
acting for the plaintiff, that the note he 
gave in the name of W. E. Seely was for 
Uie plaintiff, and that the consideration 
which was given for the note was furnished 
by the plaintiff. W. E. Seely therefore 
simply held the note as agent for or trustee 
of the plaintiff. The plaintiff having fur- 
nished the consideration for the note was 
entitled to the assignment of it either in 
writing or by a parol or equitable assign- 
ment. Fox v$. Ketterlinus, 10 W. N. C, 
506. The defendant promised to pay the 
amount mentioned in the note and author- 
ised the entry of the judgment for it. He 
cannot be called upon for payment more 
than once. It can make no difference to 
him whether the judgment is entered in 
favor of the payee named in the note or 
the plaintiff who was the real owner and 
equitable assignee of the note. The de- 
fendant is therefore not entitled to the re 
lief prayed for on this ground. 

The third and fourth reasons amount to 
an attempt, not only to vary, but to contra- 
dict the terms of a written agreement by a 
parol contemporaneous agreement. 

Where parties put their agreement in 
writing, such writing is not only the best 
but the only evidence of their agreement. 
Martin v$. Berens, 67 Pa., 459. Hoffman 
vs. Railroad Company, 157 Pa., 174. 
Unless the writing has been obtained by 
fraud, or something has been omitted from 
it through fraud, accident or mistake. 
The proof necessary to show this must be 
clear, precise and indubitable. Rowand 
vi. Finney, 96 Pa., 192. Murray vs. 
Railroad, 108 Pa., 87. Sylvius vs. Kosek, 
117 Pa., 67. Defendant in his petition 
avers that he was induced to sign the note 
by fraudulent representations, and that it 
was agreed, at the time the note was made, 
that he would not be required to pay it. 
The answer of the plaintiff denies this. 
In the testimony taken by the defendant 
no attempt is made to prove either of these 
averments. In fact the defendant testified 



that the note was to be paid at maturity at 
his place of business and not to be collected 
through the bank. Another witness called 
by the defendant, who was present when 
the note was given says, he did not hear 
anything said to the effect that the de- 
fendant would not have to pay the note 
when due. This testimony is hardly such 
clear, precise and indubitable testimony as 
is required to show that the instrument was 
obtained by fraud or that any contempo- 
raneous agreement was omitted from the 
instrument through fraud, accident or mis- 
take. , 

The defendant is therefore not entitled 
to have the judgment opened on this ac- 
count, and we discharge the rule to open it 
as well as the rule to strike it off. 

Rule discharged. 



New Trials. 

The decision of Gadogan vs. Crabtree, 
sustaining exceptions for the third time 
and sending a case back to a fourth trial, 
brings forcibly to light the inferiority of 
our system of appeals to that in vogue in 
England. In this country, it is the prac- 
tice to grant new trials in every case 
where a substantial error is found by the 
couri of appeal. It is not surprising, there- 
fore, that appeals are sustained in about 46 
per cent of the suits brought up. More- 
over, new errors are apt to crop out at each 
succeeding trial as in the case of Gadogan 
vs. Crabtree, with the result that an action 
is often retried three or four times before 
a final decision is reached. The evil con- 
sequences of this practice are found in the 
advantages given to a rich litigant over a 
poor one, the delays incurred in securing 
justice, and the impatience of the people 
over the lethargy of the law in criminal 
cases. 

In England, however, where new trials 
are granted in less than three and one-half 
per cent, of the cases appealed, the law is 
that a new trial shall not be granted on the 
ground of misdirection of the jury, or of 
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improper admission or rejeotion of evi- 
dence, unless in the opinion of the coart to 
which application is made some substantial 
wrong or a miscarriage of justice has been 
thereby occasioned on the trial." This 
law is administered liberally in the full 
spirit of its meaning. Very few cases, 
then, ever find their way bacK to the trial 
court, for they are settled upstairs, whether 
substantial error is found or not. The ap- 
peal court constitutes itself a court of re- 
view and nine times out of ten passes final 
judgment in rendering the decision. 

It is needless to emphasize |he superi- 
ority of the English law in this respect. 
It is patently more economical, more rapid 
and effective, and simpler than our own. 
It does, of course, interfere to some extent 
with the second right of trial by jury, 
which we tolerate with such honor and re- 
spect in this land. But as England be- 
queathed us the system of jury trials and 
has seen fit to abandon it to the extent 
that has been outlined in spite of the fact 
that the people of our mother country are 
no less zealous of their liberty and free in- 
stitutions than we are, it might be advis- 
able for us tu follow in her footsteps. 
Certainly no such curiosity as Gadogan vi, 
Crabtree would appear in our reports if we 
did. — Boston Law Journal. 



Some Legal Aspects of San Frandseo's Oase. 

At the present writing it is well nigh 
impossible to view the situation at San 
Francisco dispassionately; but the time 
will come when the world must take a 
business view of the legal problems result- 
ing from the disaster: particularly those 
which relate to the liability of the insurance 
companies. 

Keports as to the intentions of these 
companies are conflicting; at times the 
daily press announc<'s that all losses will bo 
paid without question, the companies not 
inquiring whether the building insured was 
destroyed by the action of the earthquake 
or by the subsequent fire, or whether, 
since the fire was the direct consequence 
of the earthquake, the company is liable. 
The losses are so enormous, however, that 
self- protection may necessitate more rigid 



inquiry into the question of liability, and 
thus subject the losers in this great calam- 
ity to prolonged litigation. 

As long ago as the time of Bacon the 
general rule was laid down: ** Injure non 
remota causa sed proxima spectatur "—in 
law not the remote or original but the 
proximate cause is be sought. Of this 
principle all the decisions, so far as they 
are authority, are illustrations; but the 
difficulty of applying the principle to any 
particular case lies in the fact that it is not 
always easy to determine what are remote 
and what are proximate causes. 

Cases in which the professional reader 
will doubtless be interested may be found 
in Louisiana Mutual Insurance Co. v$, 
John P. Tweed, 74 U. S., 44; Fireman's 
Fund Insurance Co. vs. Congregation, etc., 
80 III. 688; Brady vs. Insurance Co., 11 
Mich. 42<>; Nicholas vs. Sun Mutual In 
surance Co. 71 Miiis. 826; St. John vn. 
Insurance Co., 11 N. Y., 519; Howard 
Insurance Co. vs. Norwich Transportation 
Co., 79 U. S. 194; R. R. Company r«. 
Kellogg, 91 U. S. 4t)9; Insurance Com- 
pany vs. Boon, 95 U. S. 117. In all 
these instances there will be found an effort 
to discriminate between the remote and the 
proximate cause under circumstances some- 
what similar to those which have arisen in 
San Francisco. — Chicago Law Journal. 

A Prbmature Blast. — The truth of the 
following story is vouched for by a cor- 
respondent: 

In one of the Missouri towns some time 
ago the heart of a young attorney was 
made glad by the entrance of a man with 
a request for letcal advice. Ho wanted to 
know what could be done to a man who acted 
in a certain reprehensible manner, which 
he detailed to the lawyer. The latter, 
hoping to create a favorable impression by 
a show of enthusiasm, said: I can't tell 
you offhand just what the law is in the 
matter — Vll have to look that up; but I do 
know that a fellow who will treat another 
that way is a dashed blank dash of a 
blank." *' That's all," said the prospective 
client. ** I did a fellow that way a while 
ago, and I just wanted to see what he 
could do with me for it." — Law Notes. 
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C. p. OP LANCASTER COUNTY. 
In re Trust Estate of Maria Brackbill, dec'd. 

Voluntary deed of truit — When i, re- 
vocable — Son*s claim ajain$t mother^ % 
estate, 

A diitpoBitloD of property in any form if oot to 
take effect aiitll after the f^iantor^s death is 
testanaeotary and i-evocablc 

Where, however, a settler voluntarily and 
knowioKly exeout^R a deed of trust which she 
declares to be irrevocable for all her property, 
completely dive^thlg herself of all control, stipu- 
lating that certain annual payments be madedur 
\Qg her life to certain of her children and that 
the trustee should pay for her maintenance and 
support and at her death distribute the balance 
as directed, the instrument is effective ioprcMcnti 
and inev(»cable, and a sub^equent trauhfer 
the settler of bank stock covered by the deed is 
void. 

A son cannot i*ecover ai^ainst the estate of his 
deceased mother a claim iv>r boardinii^ her where 
the only evidence of a contract was an admis- 
siou that she owed him for b >ard, and ho 
made no claim during her lifetime, although he 
had money settlemeuts with her. 

Trust Book 19, page 320. 
Exceptions to report of auditor. 

W. U. Hensel and Chan. 72. Kline, 
for exceptions. 

B, F. Davis and I, C, Arnold^ contra. 

The Auditor, Chas. W. Eahy^ reported 
as follows : 

On March 8, 1905, Amnziah E. Brack- 
bill, as trustee of Maria Brackbill, filed in 
the Prothonotary's office at Lancaster, 
Pa., an account, which account after hav- 
ing been duly advertised, was confirmed 
by your Honorable Court, on April 
17, 1905, showing a balance in the hands 
of the accountant of $3,834.46, to which 
account on April 18, 1905, exceptions 
were filed. 

The first, second and third exceptions 
will be considered together as they raise 
the same question, viz.: Had Maria Brack- 
bill a legal right to transfer 29 shares of 



Lancaster County National Bank stock by 
transfers (C. W. E. No. 17 and C. W. E. 
No. 18) after having executed and deliv- 
ered a deed of trust (C. W. E. No. 2). 

On this branch of the case, the auditor 
finds the following facts: That Maria 
Brackbill, on June 2, 1897, executed a 
power of attorney wherein her son, Ama- 
ziah E. Brackbill, was appointed her attor- 
ney in fact, which power of attorney was 
recorded in the Recorder's office at Lan- 
caster, Pa., in Letter of Attorney Book 
No. 9, at page 517. That Maria Brack- 
bill, on April 22, 1899, executed a power 
of attorney wherein she revoked the former 
power of attorney to Amaziah E. Brack- 
bill, and appointed Graybill Diller her at- 
torney in fact. That on April 28, 1899, 
Maria Brackbill revoked the appointment 
of Oraybill Diller as her attorney in fact 
and reappointed Amaziah E. Brackbill, 
which letter of attorney was recorded in 
the Recorder's office, at Lancaster, Pa., in 
letter of Attorney Book No. 10, at page 
26. That Maria Brackbill, on April 12, 
1904, executed a power of attorney to 
I. C. Arnold, which power of attorney was 
recorded at Lancaster, Pa., in Letter of 
Attorney Book No. 10, at page 301. That 
on May 11, 1904, Maria Brackbill executed 
the following deed of trust: "This in- 
denture, made the eleventh day of May, 
A. D. 1904, between Maria Brackbill, of 
the Township of Paradise, County of Lan- 
caster, and State of Pennsylvania, of the 
one part, and Amaziah E. Brackbill, of the 
Borough of Strasburg, County of Lan- 
caster, and State of Pennsylvania, witneBsl 
eth, that the said Maria Brackbill, for and 
in consideration of the sum of one dollar 
($1.00) unto her in hand paid by the said 
Amnziah E. Brackbill, at and before the 
ensealing and delivery hereof, the receipt 
w-hereof is hereby acknowledged, and for 
the purpose of preserving her property 
and estate for the support of herself and 
the future benefit of her children, hath 
granted, bargained, sold, assigned, trans- 
ferred and set over, and doth hereby 
grant, bargain, sell, assign, transfer an i set 
over unto tlie said Amaziah E. Brackbill, 
his heirs, executors, administrators and 
assigns, all of the personal property, real 
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and mixed, of which she, the said Maria 
Brackbill, is now seized and possessed, 
especially her dower interests in lands 
of Preston E. Brackbill and lands of 
Amaziah E. Brackbill a Nine Hundred 
Dollars ($900) note against David Eby, a 
Three Hundred and Fifty-six Dollars 
($356) note of Amaziah E. Brackbill, a 
Five Hundred Dollars ($500) note of 
Preston E. Brackbill, and twenty-nine 
shares of stock of the Lancaster County 
National Bank, together with every other 
property of every kind whatsoever, 
whether in possession or remainder, and 
wherever situated, and all of her right, title 
and interest therein. 

To have and to hold, receive and take 
the same, and every part thereof, to him 
the said Amaziah E. Brackbill, his heirs, 
executors, administrators and assigns, to 
the only proper use and behoof of him, the 
said Amaziah E. Brackbill, his heirs, 
executors, administrators and assigns, in 
trust, nevertheless, that he will collect all 
interest, income, debts and credits due to 
her, the said Maria Brackbill, and that he 
will, from the proceeds of said personal 
property and the income thereof, and from 
such investments as he may make of the 
same, pay her debts and all expenses of 
her maintenance and care and support so 
long as she may live, in such manner and 
in such proportions as she may need, and 
as he, in his discretion, may think right 
and best for her comfortable support. 

And further, shall pay to Naomi Diller, 
her daughter. Five Dollars ($5.00) per 
year during the lifetime of her, the said 
Maria Brackbill, and, in case of the death 
of the said Noami Diller before the death 
of her, the said Maria Brackbill, shall pay 
the like amount of Five Dollars ($5.00) 
per year during her lifetime to Preston E. 
Brackbill, and that he, the said Amaziah 
E. Brackbill, will, as soon as convenient 
after the death of the said Maria Brackbill, 
sell and convert all of her assets, stocks, 
bonds, interest and collect all moneys owin^ 
to her, and, after the payment of the ex- 
penses of this trust and of the decent and 
proper interment of her, the said Maria 
Brackbill, shall pay and distribute the 
whole remaining balance of the said trust 



fund as follows: To Seymour H. Brackbill 
the sum of Fifty Dollars ($50.) he already 
having received from me over Eighteen 
Hundred Dollars (1,800), which is more 
than any of my remaining children will 
receive, and all the remainder of my estate 
shall be divided into five equal shares, and 
he, the said Amaziah E. Brackbill, shall 
pay the one equal or fifth share thereof to 
Amaziah E. Brackbill, his heirs and 
assigns; one-fifth share he shall retain in 
trust, the income thereof to be paid during 
her lifetime to my daughter, Naomi Diller, 
and, in case she shall die without children, 
the principal sum of said fifth sharA to be 
divided equally among Amaziah E. Brack- 
bill, his heirs and assigns, Elmira C. Den- 
linger, her heirs and assigns, Preston E. 
Brackbill, his heirs and assigns, and Susan 
R. Kendig, her heirs and assigns; and the 
third equal fifth share to be paid after my 
death to Elmira C. Denlinger, her heirs 
and assigns; and the fourth equal fifth 
share to Preston £. Brackbill, his heirs and 
assigns, and the fifth equal share to Susan 
R. Kendig, her heirs and assigns. 

And I do revoke all former deeds of 
trust, powers of attorney or assurances of 
any kind made by me, and I especially 
revoke a certain power of attorney, dated 
April 12, 1904, made by me to I. C. 
Arnold, and recorded at Lancaster, Pa., in 
Letter of Attorney Book No. 10, page 801. 

And I do hereby declare this present 
deed of trust, grant and assurance to Am- 
aziah E. Brackbill on my part to be irre- 
vocable. 

In witness whereof I have hereunto set 
my hand and seal the day and year above 
written. 

Maria Brackbill (Seal). 
* ♦ ♦ ♦ « 

tDuly witnessed and acknowledged.] 
hereby accept the foregoing trust. 
Witness my hand and seal May 11, 1904. 

Amaziah E. Brackbill (Seal). 
***** 

[Duly witnessed and acknowledged.] 
That the said deed of trust was recorded 
on May 11, 1904, at Lancaster, Pa., in 
Deed Book " N," Vol. 17, at page 294. 
That Maria Brackbill, on May 11, 1904, 
was the owner of twenty-nine shares of 
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the capital stock of the Lancaster County 
National Bank. 

That on June 18, 1904, Maria Brackbill 
bargained, sold, assigned and transferred 
unto Amaziah E. Brackbill and Preston E. 
Brackbill 29 shares of the stock of the 
I^ancaster Countj National Bank standing 
in her name, fifteen shares to Amaziah E. 
Brackbill and fourteen shares to Preston 
E. Brackbill. That on June 18, 1904, 
Amaziah E. Brackbill, trustee of Maria 
Brackbill, bargained, sold, assigned and 
transferred unto Amaziah E. Brackbill and 
Preston E. Brackbill 29 shades of the 
stock of the Lancaster County National 
Bank standing in the name of Maria Brack- 
bill, fifteen shares to Amaziah E. Brackbill 
and fourteen shares to Preston E. Brack- 
bill. That 29 shares of the capital stock 
of the Lancaster County National Bank 
are standing in the name of Maria Brack- 
bill ; they never have been transferred on 
the books of the bank. That the market 
value of the 29 shares of stock is $1^0.00 
per share, which amounts to $3,770.00. 
That the semi-annual dividends on said 
stock are now due and payable, to wit, 
$217.50. 

That Maria Brackbill died on August 
2!>, 1904. That Amaziah E. Brackbill, 
Preston E. Brackbill, Elmira C. Denlinger, 
Susan R. Kendig, Naomi Diller and Sey 
moar H. Brackbill are children of Maria 
Brackbill. 

That there was no fiaud or imposition 
practiced upon Maria Brackbill by any one. 
That no duress was exercised by any one 
to induce Maria Brackbill to execute the 
deed of trust. That there is no evidence 
of the mental weakness of Maria Brackbill. 
That there was no undue influence exerted 
upon Maria Brackbill. That the deliber 
ate intention of Maria Brackbill was to re- 
move the control of her property out of 
her hands and to place it in the control of 
a tru.4tee of her own choosing. That Maria 
Brackbill was in such a mental condition as 
to know and understand, and really did 
know and understand what she was doing. 
That the deed of trust was not merely 
made for the settler's own personal con- 
venience, but to place her property in a 
condition to be managed and controled by 



the trustee, to preserve the estate, to col- 
lect fhe income, to pay the debts, to sup- 
port the grantor, to pay the present interest 
therein granted, and to distribute the re- 
mainder, if any, after her death, to those 
therein mentioned ; and thus stop the fre- 
quent signing of letters of attorney. That 
the instrument was not improvident as it 
made ample provisions for her comfortable 
support and maintenance during her life ; 
in fact, the account shows that the yearly 
income was not all consumed for that pur- 
pose. That the trustees should pay to 
Naomi Diller five dollars per year durin^; 
the lifetime of the grantor, and, in case of 
the death of Naomi Diller before the death 
of Maria Brackbill, should pay a like 
amount of five dollars per year during her 
lifetime to Preston E. Brackbill. That on 
May 31, 1904, the trustee paid Naomi 
Diller the sum of five dollars in accordance 
with the terms of the deed of trust. That 
Maria Brackbill never attempted to revoke 
the deed of trust or to have it declared 
null and void. That she did not therein 
reserve the power of revocation. That 
she therein did say, " And I do hereby 
declare this present deed of trust, grant 
and assurance to Amaziah E. Brackbill on 
my part to be irrevocable." That Ama- 
ziah E. Brackbill did accept the foregoing 
deed of trust. That the grantor and trus- 
tee both acted, from the date of its execu- 
tion to the date of her death, under and in 
compliance with the terms of the deed of 
trust, in every respect, as to all the set- 
tler's property, excepting, however, the 29 
shares of Lancaster County National Bank 
stock. That the 29 shares of Lancaster 
County National Bank stock, which were 
transferred on June 18, 1904, to Amaziah 
E. Brackbill and Preston E. Brackbill, 
were specifically mentioned and conveyetl 
in the deed of trust. That the execution 
of the transfers of the 29 shares of bank 
stock is inconsistent with the terms of the 
deed of trust, and both cannot operate. 
That the present controversy is between 
the heirs of Maria Brackbill, and not be- 
tween the settler and another. 

After a careful perusal of all the auth or- 
ities cited by counsel for both sides of this 
controversy, and a somewhat extensive 
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search by the auditor, it becomes apparent 
that the principles of law which govern 
cases of this kind are as follows : 

The difference between a deed and a 
will is not in the form but effect of the in- 
strument; which if it convey an estate, in 
presentiy cannot be a will, for that operates 
only in futuro, Greenfield's Estate, 14 
Pa., 489. A disposition of property to 
take effect after the grantor's death is 
testamentary, and therefore revocable. 
Frederick's Appeal, 52 Pa., 838. An 
instrument in any form, if the obvious 
purpose is not to take place until after the 
death of the person making it, operates as 
a will. Frew vs. Clark, 80 Pa., 170. 
Where a deed of trust is made for the 
grantor's own personal convenience, and 
no beneficial interest is vested in any one, 
until after the death of the grantor, the 
disposition of the property to take effect 
after the grantor's death is testamentary, 
and therefore revocable. Chestnut Street 
Bank vs. Fidelity Company, 186 Pa., 333. 

The instrument in this case certainly 
becomes effective in presenti, and not in 
futuro. The grantor completely divested 
all title in herself at its execution, and 
conveyed it to her trustee. She reserved 
nothing. lie was to have all control, she 
none. A present beneficial interest was 
vested in a daughter, which interest oper- 
ated from the date of the execution of the 
instrument during the lifetime of the 
grantor. The fact that the balance re- 
maining at the grantor's death, after the 
payment of expenses of maintenance, inter- 
ests conveyed, interment and legal ex- 
penses, shall be distributed to and among 
certain persons therein named in propor- 
tions therein specified, is not sufficient to 
make this instrument testamentary. The 
auditor is of the opinion that the instru- 
ment is not a will ; neither is it testa 
mentary in its nature. 

Let us now see if this instrument can be 
set aside by a subsequent act of the grantor 
inconsistent with its terms. 

The title of a trustee under a deed of 
trust is complete and irrevocable by the 
settler, although the transaction be purely 
voluntary. Hill on Trustee's P., 82. 
If the grantor in a voluntary deed of 



trust conveyed' the legal title to the trustee 
without reserving a power of revocation, 
the trust will be enforced in favor of the 
beneficiaries, even though the enjoyment 
of their estate is postponed until after the 
death of the grantor in the deed. If an 
irrevocable instrument could be set aside 
by the mere act of the grantor inconsist- 
ent with the trust, there would be no such 
thing as an irrevocable conveyance of 
property in trust. Such is not the law, 
and it has never been so heM. Rynd v$. 
Baker, 193 Pa., 486. The title of a 
trustee under a deed of trust is complete 
and irrevocable by the settler, although 
the transaction be purely voluntary. Nor 
does the fact that the grantor reserved an 
interest during life in the proceeds of the 
property and gave a future benefit to other 
persons named, give an implied right of 
revocation. It contravenes no rule or 
policy of law, but executes the intention of 
the grantor. Fellow's Appeal, 93 Pa,, 
470. 

In Stockett va. Ryan, 176 Pa., 71, the 
late president judge of this coutt, in his 
opinion, which was affirmed, per curiam^ 
by the supreme court, said " It appearing 
from the deed of trust in this case that it 
vested in Mary Brillhart a right to $10.00 
per year, during the lifetime of said Joseph 
Fraley, such interest operated to make this 
deed of trust irrevocable. And when a 
deed conveys, as this one does, a present 
interest for life to the grantee, the fact 
that it contains provisions to take effect by 
way of contingent remainder upon the 
death of the grantor during the life of the 
grantee, does not convert it into a will or 
make it testamentary. Such limitation 
cannot be revoked by the grantor or by 
operation of law for life, even upon his 
subsequent marr age." The similarity 
existing between the context of the deed 
of trust in the case of Stockett vs. Ryan, 
supray and the case at bar, is so striking 
that the former must have been used as a 
model for the latter. If the supreme 
court were right in that case, then the law, 
as therein declared, controls this case. 
We do not think that the fact that the 
settler in the Ryan case was a man of 
known intemperate habits induced the court 
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to decide the law as it did. The question I 
is not what are the habits and vices of the | 
settler, but what is the settler's intention 
as expressed bj the language used in the 
conveyance. 

Counsel for the transferees cited Rick*8 
Appeal, 106 Pa. 628, and Frederick's 
Appeal* 62 Pa. 888 ; but a careful examin- 
ation leads us to the conclusion that neither 
one is applicable to the case at hand. 
Justice Dean, in Wilson vs, Anderson, 186 
Pa. 531, in commenting upon Frederick's 
Appeal, 8upra^ sajrs " A careful reading 
of the opinion will show, that the judgment 
was based on the fact that the deed was 
made whollj for the convenience of the 
grantor, in fact, it relieved him from the 
management of his estate. Besides, there 
was nothing in the deed itself, or in the 
circumstances attending its execution mani- 
festing an intention that it should bo irre- 
vocable. On its peculiar facts that case 
stands by itself ; it is not authority, as 
urged by appellant, for the sweeping propo- 
sition that every voluntary trust convey- 
ance of property which reserves to the 
grantor a life interest, with a direction to 
convey to others the principal of the estate 
at his death, is a testamentary instrument, 
and therefore revocable by a subsequent 
will." 

Justice Green, in Rynd vs. Baker, supra, 
in commenting on Rick's Appeal, itupra^ 
says The opinion of the Court was based 
upon the facts that the grantor, an ignorant 
old woman, seventy-five years of age, was 
deceived, by those who advised her to 
execute the deed, into the belief that it 
was revocable in terms, when in fact, it 
was irrevocable; that she was misled by 
the false representations of the grantee; 
that it was imrprovident, as it stripped her of 
her property and left her insufficient means 
for her support, and that it was revoked by 
the execution of a formal deed of revoca- 
tion." 

The deed of trust in the case at hand 
clearly evidences an intention on the part 
of the grantor to execute an irrevocable 
deed of trust. There is nothing appearing 
to prove the contrary. No implied power 
of revocation can be detected. No express 
power of revocation is reserved. An 



I intent to create an irrevocable trust is 
I expressed in words as clear as the English 
language can express it. A present bene- 
ficial interest is granted to Naomi Miller, 
to take effect during the lifetime of the 
grantor. The grantor is bound by the 
terms of the instrument in the absence of 
fraud, accident or mistake. Why she 
made a subsequent inconsistent transfer of 
the bank stock has not been shown. Clearly 
she had no right to do so. If a person 
does that which she has no right to do, the 
act becomes non-effective in law. 

Your auditor is led to the irresistible 
conclusion of law that the deed of trust 
executed by Maria Brackbill to Amaziah 
E. Brackbill is an irrevocable instrument; 
therefore the first, second and third excep- 
tions are sustained. The accountant is 
surcharged the sum of $3,770 00, the value 
of the bank stock, plus the accrued dividends, 
$217.60 which amounts to$8987.50. 

The fourth exception is dismissed as 
there is no evidence to sustain it. 

We will consider the fifth exception and 
the claim of Preston E. Brackbill for board 
at one time, as they are inseparably linked 
together. 

The only witness called on the part of 
the claimant to prove his claim was Ama- 
ziah E. Brackbill. His competency was 
attacked by counsel for exceptants. We 
must therefore pass upon his competency 
before we consider the merits of the claim. 
If his testimony bo rejected the claim must 
fall. We, however, decide that Amaziah 
E. Brackbill was a competent witness to 
prove the claim of Preston E. Brackbill 
for boarding. 

We will now find the facts as proved in 
support of and against this claim. 

Maria Brackbill was a widow. She died 
on August 29, IPO-l. Her husband, Henry 
Brackbill, died about 36 years ago. Pres- 
ton E. Brackbill is her son. He was never 
married. For many years Maria Brack- 
bill and Preston E. Brackbill lived to- 
gether OP the farm. Maria Brackbill 
lived with her children during the lat- 
ter years of her life. The account 
shows that Naomi Diller was paid boarding 
for Maria Brackbill. The trustee paid 
Elmira C. Denlinger, who was a daughter, 
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for boarflinii; for Maria Braokbill. How 
long Maria Brackbill lived with Naomi Dil- 
ler or how long she lived with Elmira C. 
Denlinger is not shown. When Maria 
Brackbill boarded with Preston E. Brack- 
bill has not been shown. When she began 
to board with him or when she quit board- 
ing with him has not been proved. No 
dates whatever have been given. How 
long she was with him. how long she was 
with Elmira C. Denlinger or how long she 
was with Naomi Diller has not been proved. 
When the 16 years began or ended or 
whether or not thej were continuous has 
not been proved. After Amaziah E. 
Brackbill was appointed attorney-in-fact, 
Maria Brackbill was only at Preston*s a 
short time. How long we do not know. 
The testimony on that was as follows : 

Q. After you were her attorney-in-fact, 
state whether or not you promised to pay 
for your mother's board? A. She was only 
there a short time after that. Q. After 
that? A. Yes sir. 

An account book was referred to, but 
none oflfered in evidence. She admitted 
to Amaziah E. Brackbill that she owed 
Preston tor board. How much, for how 
long, when or whether it has since been 
paid was not proved. No demand was ever 
made by Preston E. Brackbill of Maria 
Brackbill for money for Board. Preston 
E. Brackbill and Amaziah E. Brackbill had 
a conversation after Amaziah E. Brackbill 
was appointed attorney-in-fact in reference 
to Board. Amaziah testified that I did 
talk to him, but never made any contract 
with him nor made any promises." He 
afterwards says that he made no fixed 
price. When this conversation occurred 
is not shown. 

Preston E. Brackbill was the owner of 
a tract of land upon which was charged a 
dower of $4,087.48 the interest on which 
sum was to be paid annually to Maria 
Brackbill during her life. This interest 
was paid annually and regularly by Pres- 
ton E. Brackbill. On June 22, 1897, 
Preston E. Brackbill gave to Maria Brack- 
bill's attorney-in-fact, Amaziah E. Brack- 
bill, a promissory note for $500.00 with 
interest at four per centum. The interest 
on this note was regularly paid by Preston 



E. Brackbill. On July 11, 1899, this 
note was surrendered and a note given by 
Preston E. Brackbill to Amaziah E. 
Brackbill, attorney-in-fact for Maria Brack- 
bill for $400.00, the interest on which note 
wa<i regularly paid by Preston E. Brack- 
bill from that time until the note was paid 
by him. There is no proof that an express 
contract was ever made between Maria 
Brackbill or her attorney-in-fact that Pres- 
ton E. Brackbill should be paid for board- 
ing Maria Brackbill. Tn fact there is no 
clear evidence to prove that Maria Brack- 
bill was a mere boarder. She seemed to 
have kept house for Preston E. Brackbill 
as long as she was able, and then lived 
with her daughters. No claim for board- 
ing was ever presented during the lifetime 
of Maria Brackbill. 

The question in all cases of this kind is, 
were the circumstances such that it is 
reasonably to be inferred that the parties 
expected compensation to be paid on the 
one side and received on the other. Long's 
Estate, 11 Lane. 196. An implied promise 
to pay arises, where services are rendered 
by one person to another upon his request; 
but where the relationship existing is such 
as to repel such implication, the proof of 
the promise to pay should be clear, and 
hence the rule, that, as between parent and 
child, there can be no recovery for ser- 
vices, boarding or the like, in the absence 
of an express contract to pay therefore. 
Perkins vs. Hasbrouck, 156 Pa. 494. 
Implied contracts are such as reason and 
justice dictate, and which the law presumes 
from the relations and circumstances of the 
parties. Nothing is better settled than 
that the performance and receipt of services 
or the furnishing of board, raised an 
implied assumpsit by the one who receives 
to compensate the other, yet, this implica- 
tion may be rebutted by proof of facts 
which repel the idea of a contract. Ordi- 
narily, parents and children do not expect 
to pay or receive payment for acts of kind- 
ness to each other, nor do other members 
of a family. For services rendered by 
members of a family to each other no 
promise is implied for remuneration, be- 
cause they were not performed in the 
expectation, by either party, that pecuniary 
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compensatioD woold be made or demanded. 
No action can be maintained for such 
services in the absence of an express con- 
tract or engagement to pay for them. 
Miller's Appeal, 100 Pa. 568. 

A claim by a son against his father's 
estate for boarding his father and mother 
will be allowed only where there was an 
express promise or its equivalent to pay 
the same, bat it is not essential to the 
establishment of an express contract of this 
nature that there should be any proof of 
an agreement between the parties as 
to the price or value of the boarding. 
The promise being proved, a recovery may 
be had on a quantum valebat. Webb's 
Estate, 7 Lane. 105; Porter's Estate, 15 
O. C. 607; Good's Estate 11 Lane. 8; 
Eckert's Estate, 18 Lane. 58; Gerz vs. 
Weber et. al. 151 Pa. 896; Gerz vs. 
Demarra's Exors, 162 Pa. 530. When a 
parent goes to live with a child, the law 
implies no promise on the part of the 
parent to pay for boarding and necessaries 
famished by the child. Without an 
express contract there can be no recovery 
in such case. Lynn vs. Lynn, 29 Pa. 
869; Smith vs. Milligan, 48 Pa., 109. A 
claim for board brought against a decedent's 
estate, where the claimant and decedent 
are blood relations and have lived together 
for many years no claim having been made 
daring decedent's lifetime, and no express 
contract proved, will not be allowed. 
Wilson's Estate, 1 Delaware 85. In a suit 
against a decedent's estate for services 
rendered to the decedent in her lifetime not 
continuously but at intervals, it is incum- 
1)ent on the claimant to show the precise 
dates and also to show clearly that she was 
not paid for the services at such periods, 
otherwise there can be no recovery. 
Harrar vs. Edward Exors., 17 Lanc.« 223. 

Had Preston E. Brackbill during the 
lifetime of Maria Brackbill been conscious 
of the fact that she owed him any board, 
he certainly would have made a demand. 
Had a demand been made, payment un- 
doubtedly would have followed. She paid 
all her other debts, why not this one? 
Maria Brackbill did not expect to pay ; 
Preston E. Brackbill never expected to re- 
receive. Why did Preston E. Brackbill 



pay the dower interest, the interest on his 
note and the note, if Maria Brackbill or 
her attorney-in-fact owed him $1,500.00 
board or any part thereof ? If Maria Brack- 
bill was a boarder with Preston E. Brack- 
bill, who was a single man, who kept house 
for him ? They lived alone. The circum- 
stances in this case are such that no reason- 
able inference can be drawn that the parties 
expected compensation to be paid on the 
one side and received on the other. On 
the contrary, the facts as found clearly 
negative such an inference. 

The relationship of mother and son re- 
buts the implication that where boarding 
is rendered by one person and received by 
another, there is an implied contract to 
pay. Therefore, Preston E. Brackbill is 
prevented from recovering upon an implied 
promise to pay. He must prove an ex- 
press contract or an equivalent, to pay. 
This does not mean how much per week or 
or month or year; but that there was an 
express contract to pay something. This 
he has failed to do. He has not proved 
an express contract. A loose declaration 
is not sufficient. He is not entitled to 
rei over. 

Even if her attorney-in-fact Amaziah E. 
Brackbill did promise to pay Preston E. 
Brackbill for bis mother's board, no testi- 
mony has been offered to prove how long 
she boarded with him. But proof has been 
offered to prove that she was at Mm. Dil- 
ler's and Mrs. Denlinger's. If Amaziah 
E. Brackbill made a contract with Preston 
E. Brackbill for boarding after he be- 
came attorney-in-fact; if Maria Brackbill 
boarded with Preston E. Brackbill after 
that and if he was not paid, proef should 
have been offered of such facts. Upon 
this, the testimony is so vague, indefinite 
and meager that it would be merely guess- 
ing to permit a recovery. 

The auditor is clearly of the opinion that 
the claimant is not entitled to recover the 
amount claimed, to wit : $1 ,500.00 nor any 
part thereof. Therefore, the fifth excep- 
tion is sustained and the accountant is sur- 
chari^ed the sum of $500.00 paid to Pres- 
ton E. Brackbill on account of boarding 
Maria Brackbill. The claim of Preston E. 
Brackbill for boarding is not sustained. 
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July 7, 1906. Opinion by Hasslbr, J. 

We have carefully examined the report 
of the learned auditor, and are satisfied 
that the facts found by him are justified 
by the testimony, and that the law has 
been properly applied to them. We, there 
fore, dismiss the exceptions to the report 
and confirm it absolutely. 

Exceptions dismissed. 



C. P. OF LA.NCA8TER COUNTY. 
International Harrester Oo. tb. Towson. 

Opening of judgment — Evidence. 

A judgment will not be opened anlesB the de^ 
fendant offer, in addition to his own testimony 
when contradicted, that of another witness or 
corroborating olroumstanoes. 

November Term, 1905, No. 168. 

/>. F. Magee^ for rule. 

This is at best only a conditional judg- 
ment including a contract of sale, a lease, 
and a promise to pay and judgment was to 
be entered only when all the conditions 
were fulfilled. 

Such a judgment does not require the 
testimony of an additional witness to open. 

A judgment confessed in a note which 
contains a contract which plaintiflf has 
broken will bo opened. 

McCormack Harvesting Co. vi. Smith, 
9 Kulp, 448. 

Buckeye Mfg. Co. vz. McCoy, 25 Pa. 
C. C. R., 544. 

Zellner V9. Winescky, 10 Kulp, 297. 

A judgment will be opened whenever it 
appears that there is a dispute as to facts 
which ought to go tb a jury. 

Mullin V9. McGeaugh, 14 W. N. C, 127. 

The court will open a judgment though 
the evidence be conflicting. 

Wilson's Appeal, 109 Pa. St., 606. 

Hulner V9. Fall's Coal Co., 9 Super, 78. 

Cha9, F. Hagevj contra. 

This note is in no way an evidence of a 
conditional sale. It is a direct obligation 
to pay. The reservation of title to the 
machine in the plaintiflf is merely a cumu- 
lative remedy in addition to the confession 
of judgment. 

Judgment having been entered, it should 
not be opened unless there is an absolute 



failure of consideration or fraud, accident 
or mistake. 

Steel Iron Co. vs. Jacobs, 9 Pa. Super., 
122. 

Reifsnyder vs. Hulshart, 2 W. N. C, 
290. 

English Appeal, 119 Pa., h83. 

July 7, 1906. Opinion by Hassler, J. 

This rule has been granted to open a 
judgment entered on a note, dated Sep- 
tember 1, 1908, containing a warrant of 
attorney to confess judgment. The peti- 
tion avera that it was given in payment of 
a binder, which was guaranteed by the 
vendor to work to the entire satisfaction 
of the defendant, and that it did not work 
properly. Plaintiff's answer denies this, 
and, in addition, there is attached to the 
answer, and made part of it, a paper, dated 
July 8, 1905, in which defendant states 
that the machine was then in every respect 
I what it was said to be when purchased. 
No testimony has been taken in support of 
the petition. In order to justify the open- 
ing of a judgment the defendant must prove 
his case by more than his own oath, when 
he is contradicted. This additional testi- 
mony must be either that of another wit- 
ness or corroborating circumstances : Jen- 
kintown National Bank's Appeal, 124 Pa., 
887 ; Stockwell vs. Webster, 160 Pa.., 
478; Kaier Company vs. O'Brien, 202 
Pa , 153. No such supporting testimony 
has been produced in this case. It is sim- 
ply oath against oath, and the defendant is 
not entitled to have the judgment opened. 
The rule to open is, therefore, discharged. 

Rule discharged. 

C. P. OPINIONS. 

By Judge Landis. 

Saturday, September 22, 1906. 

Fisher Foundry and Machine Company 
vs. the Susquehanna Iron and Steel Com- 
pany. Rule for judgment for want of a 
sufficient affidavit of defense for plaintiff 
for $5,51 9. 57, with interest. 

Central Pipe, Valve and Construction 
Company vs. the Susquehanna Iron and 
Steel Company. Rule for judgment for 
want of a sufficient affidavit of defense ; 
judgment for plaintiff for $5,836.80, with 
interest. 
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gammon ShHS'-^qnU^ 

C. p. OF LANCASTER COUNTY. 

' Borough of Qnarryville ys. McAllister. 

Boundaries of real estate — Monuments 
! — Fences — Dedication of streets. 

Id determinio^ the bouodaries of real estate, 
courses, calls and distaDces must give way to 
marks and rooDumeDts found on the ground. 
' Id 1887 a landowner in the village of Quarry, 
ville filed in the court house a plan of building 
lots one b ndred and ten feet deep south of 
State street and ehtablishing a fourteen feet wide 
alley as the southern boundary thereof, and 
sold adjoining lots, lots No. 1, 2 and 3 one hun- 
dred and ten feet deep fronting on State street 
and bounded on the rear or southern end by 
said alley to parties who erected their fences on 
the north side of said alley. In 1894 the execu- 
tors of said landowner and another party who 
owned all of the land on the south side of said 
alley executed and recorded an agreement to 
widen said alley to twenty feet. About the 
same time the Borough of Qnarryville, it ha?, 
iug Kince become incorporated, ordained the 
opening of **Bank Alley" twenty feet wide par- 
allel with State Street, its northern line to be 
the south line of said lots Nos. 1 to 14. The 
alley was then widened, the additional six feet 
being taken from the land adjoining on the 
soath. Subsequently the defendant purchased 
' a lot fronting on the * * fourteen feet wide " alley 
on the south side and pi oceeded to erect a build- 
ing within twenty feet of a straight line along 
the south fences of lots Nos. 1, 2, 3 and 4. The 
south fencen of the remaining lots on the north 
side of said alley Hubscqnently sold were not 
uniform, and the defen<lant claimed that a 
straight line as above would give said remain- 
ing lots too much ground and that he was not 
within twenty feet of the line as it should be. 

Ueld^ that the true line must be measured by 
the ierces of lots Nos. 1, 2. 8 and 4 even though 
more land was given thereby to the other lots 
north of the alley than their deeds called for, 
and an injunction should issue against the de- 
fendant. 

Equity Docket No. 4, page 204. 
Bill for injunction. 
IV. U. Hevsel^ for plaintiff. 
Jno. M. Oroff^ for defendant. 
April 14, 1906. Opinion bj Landis, 
P.J. 

♦ ♦ ♦ ♦ 



Findings op Fact. — The Borough of 
Quarryville is a municipal corporation in 
this county, duly incorporated by the 
Court of Quarter Sessions on December 1, 
1892. As such a corporation it has the 
power to lay out, ordain, establish, and 
maintain roads, streets, lanes, and alleys 
within its boundaries. It is admitted that 
before its incorporation George W. Hensel, 
being the owner of a tract of land adjacent 
to the village of Quarryville, laid out a 
plan of lots, called addition to Quarry- 
ville, Lancaster County, Pa.," which said 
plan was afterwards, on November 7, 1887, 
filed in the Recorder's Office of this county. 
By this plan it appears that a straight alley, 
14 feet in width, was established, running 
from what is now called Church street, on 
the west, to Hess street, on the east, and 
lying between State street, on the north, 
and a proposed fifty feet wide street, on 
the south, which has never been opened. 
He thereupon proceeded to sell lots on 
State street, extending in depth southward 
to this 14-feet wide alley, and, at the 
corner of State and Church streets, he 
sold, by deed of July 10, 1883, a lot to 
the Quarryville National Bank (No. 1 on 
the said plan), bounded on the west by 
Church street, on the north by State 
street, on the east by a 14-feet wide alley, 
and on the south by the alley concerning 
which this dispute has arisen. This lot 
fronted 77 feet 9J inches on State street, 
116 feet on Church street, 114 feet 8 J in- 
ches on the last mentioned alley, and 110 
feet on the alley bounding it on the east. 
He also, on August 22, 1876, sold to the 
North Star Council, 0. U. A. M.. a lot 
(No. 2 on the said plan); to Ellas Kr^ider, 
on January 1, 1887, a lot (No. 3 on the 
said plan), and on April 1, 1805, a lot 
(No. 4 on the said plan); each of the said 
lots containing 85 feet on State street and 
extending in depth 110 feet to said alley. 
These said grantees proceeded to erect 
their fences along the north line of the said 
14-feet wide alley, and the fences so 
erected have been maintained ever since 
where they were originally established. 

On the first day of September, 1894, all 
of the land on the south side of the said 
14 feet wide alley, between Church street 
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and Hess street, was owned by the estate 
of George W. Hensel, deceased, and 
David 6. Landis. These parties on that 
day executed an agreement, which was, on 
January 9, 1895, recorded, containing the 
following provisions : 

" Witnesseth, That whereas, during the 
lifetime of the said George W. Hensel, he 
caused to be laid out a certain tract of land 
on the southeast comer of the State road 
and the Quarry road, in the village of 
Quarryville (now Quarryville Borough) 
and caused a plan of the same to be 
entered in the Recorder's Office at Lancas- 
ter, wherein and whereby a certain street, 
fifty feet wide, running east and west or 
nearly so, and parallel, or nearly so, with 
the State road, was laid out for the benefit 
of the adjoining lot owners, and whereas, 
certain lots were sold from time to time, of 
which lots numbers 24 to 28, abutting on 
said street, have now come into the posses- 
sion of David B. Landis, and the title to 
the same is in him, and Whereas, the bor- 
ough of Quarryville, acting through its 
councils, has laid out a new street, to wit.: 
Second street, south of and nearly parallel 
with said street, and it is desirable to 
vacate said street fifty feet wide, laid out 
through the said tract of George W. 
Hensel, and all parties in interest are will- 
ing and desirous that said street should be 
vacated, and Whereas, in consideration of 
any rights which the said David B. Landis, 
bis heirs, executors, administrators or as- 
signs, may have in the said street, and for 
the release, surrender and extinguishment 
thereof, the executors of the said George 
W. Hensel, deceased, have this day con- 
veyed to the said David B. Landis, a 
rectangular piece of ground, a part of said 
street in the rear of his said lots, and have 
widened an alley between said street and 
the state road, or State street, from four- 
teen feet to twenty feet, now, know all 
men by these presents that the said David 
B. Landis does hereby release, quit claim, 
grant, convey and assign for himself, his 
heirs, executors, administrators and as- 
signs to the said executors of Geo. W. 
Hensel, all his right, title and interest in 
the said fifty feet wide street, and all 
rights of way therein, saving the fee simple 



in the said rectangular piece of groimi 
containing seven thousand seven hundred 
and fifty (7750) square feet, this daj coa 
veyed unto him, and doth agree, for hiiD- 
self, his heirs, executors, administrators 
and assigns, that the said fifty feet wide 
street may be closed up and the same be 
granted and conveyed to the said parties 
of the first part, and it is further agreed 
and it is declared to be the meaning and 
intent of this agreement that the said alley, 
widened from fourteen feet to twenty feet, 
extending in the rear of the lots of the 
Quarryville National Bank, the North Star 
Council of 0. U. A. M., and of David B. 
Landis, and other lands of George W. 
Hensel's estate, and running from a point 
opposite Hensel's pump in a straight line 
to Hess street, shall be kept open and 
maintained as a public alley and a right of 
way for the use of all the adjoining prop- 
erties and of the general public." 

And on the day of September, 

1894, the councils of Quarryville borough 
enacted the following ordinance : 

** Be it enacted by councils of Qaarry- 
ville borough, and it is hereby enacted, 
that there be opened through lands of 
George W. Hensel's estate and of David 
B. Landis, a public alley, to be known as 
Bank alley, twenty feet wide, the north 
line to be the south line of properties of 
the Quarryville National Bank, the North 
Star Council of 0. U. A. M. and other 
lots of the said tract of George W. Hensers 
addition to Quarryville, numbered from 
one to fourteen, and that said alley of the 
width of twenty feet, running parallel with 
State street, be opened, appropriated and 
used as a public alley, for the uses and 
purposes of said borough." The alley was 
then widened in accordance with the agree- 
ment and ordinance, the six feet being all 
taken from the lots adjoining the old alley 
on the south. The fences on that side 
were set back, but those on the north side 
were not disturbed. 

On April 1, 1904, P. S. Hershey and 
wife and Charles Aument and wife con- 
veyed to Levi F. McAllistfsr, the defend- 
ant, lots 25 and 26 on the Hensel plan, 
fronting on the 14 feet wide alley 60 feet, 
and extending of the same width in depth 
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southward 168 feet. These were two of 
the lots owned hy Mr. Laodis at the time 
the agreement between biro and George 
W. Ilensel's executors of September 1, 
1894, was entered into. Immediately 
prior to the filing of this bill, McAllister 
proceeded to erect foundation walls upon 
the lots thus purchased, upon which he 
sajB he intends to erect a superstructure. 
These foundations are 82 feet in front on 
the alley, and extend southward 56 or 67 
feet, and they are two feet in thickness. 
Taking a straight line from HensePs pump 
along the south fences of the bank, the 
North Star Council, Kreider and Peters, 
to the corner of the lot at Hess street, and 
measuring from this line 20 feet to the 
south for the alley, will show McAllister's 
foundations to be about five feet at one 
end and four feet and seven-tenths at the 
other upon the alley ; whereas, if a line is 
run from Hess street westward along the 
Reynolds stable, as is contended by the 
defendant, from two and one-half to three 
feet of the Peters lot would be cut off, and, 
gradually widening, until eight or nine 
feet would be taken from the Bank lot. 
Mr. Trout, who made this measurement, 
however, did so, he says, without any refer- 
ence to the Hensel pump. There is a uni- 
form straight line along the Bank property 
to the southeast corner of the Peters build 
ing, indicated by the fences erected on the 
respective properties ; but to the east of 
that line, the fences and buildings are not 
uniform. The distance from State street 
to the north side of the alley has been 
fixed by Mr. H. N. Herr, the surveyor for 
the plamtilf, at 110 feec, as shown on the 
draft. Mr. Frank M. Trout's measure- 
ment (the surveyor for the defendant) 
fixes that distance at 111 feet. It has 
been testified that the four lots on the east 
measure 114 feet ; but it is apparent from 
the irregularity of the building front on 
the blue print presented, that these meas- 
urements must greatly depend upon the 
points of beginning, and also whether they 
are made from the curb line, the house 
line or the front fence line of the proper- 
ties. This feature of the case, however, 
does not seem to us to be very important. 
It was also testified by the defendant that 



trees were planted on the Bank lot outside 
of the rear fence, and afterwards the fence 
was placed outside of the trees. This 
statement is denied by A. S. Harkness, 
the cashier of the bank, and Leander T. 
Hensel. Mr. Harkness says that the 
original posts still remain, and that the 
trees were always inside of the fence. 
The weight of the testimony is, therefore, 
on the side of the plaintiff, and we find 
that the trees were always inside of the 
fence, as shown on its behalf. 

Conclusions op Law.— If the line as 
claimed by the plaintiff is the true north 
line of the alley, it is of no importance how 
much land lici* to the north of it. It must 
be remembered that Mr. Hensel laid out 
the plan on his own ground, and sold lots 
from time to time ostensibly in conform- 
ance to it. But if his vendees took pos- 
session of the land along the alley and 
built their fences, and he recognized the 
correctness of their claim to all the land 
north of their fences, no one else could ob- 
ject, even if there was more land in the 
plot than was actually indicated on the 
plan or in their deeds. If, then, they had 
possession of their ground — as it is shown 
they had — for a long period of years, and 
then, io order to widen this alley, he and 
Mr. Landis, who owned all the land on the 
south, saw fit to make an agreement 
whereby this would be accomplished, all 
parties holding under either of them are 
bound by their agreement. It must be re- 
membered that in making such an agree- 
ment Mr. Hensel had no right to take 
away any land claimed by his vendees, and 
the fact that he and Landis owned all the 
land on the south side of the alley to Hess 
street, whereas numerous other people 
were the owners of property on the north 
side, would indicate that the widening was 
to be over the property which they con- 
trolled. Again, the agreement states that 
the alley in the rear of lots of the Quarry- 
ville National Bank, the North Star Coun- 
cil of 0. U. A. M., and of David B. 
Landis, and other lands of George W. 
Hensel's estate, shall be widened to 20 
feet, from a point opposite Hensel's pump 
in a straight line to Hess street, and, ac- 
cording to the testimony presented and the 
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facts found, such a straight line would run 
along the rear end of the fences of the 
Quarrjville National Bank, the North Star 
Council, Mr. Kreider and Mrs. Peters, on 
to Hess street, and leave the 20 feet for the 
alley on the south, otherwise the alley 
would not be a straight alley, but would 
have an angle in it at Peters' fence, which 
was evidently not intended by the parties. 
But, in addition, the facts show that after 
the execution of this agreement, the six 
feet were actually taken from the south 
side of the alley, and all the fences on the 
north side were left undisturbed. If there 
was any doubt upon the subject, this we 
think would be conclusive of it. 

Following the agreement between Hen- 
sel and Landis, the Councils of the bor- 
ough directed that the street be opened 
through the lands of George W. Hensel's 
estate and David B. Landis, the north line 
to be the south line of the property of the 
Quarryville National Bank, the North 
Star Council 0. U. A. M., and other lots 
of the said tract of George W. Hensel's 
addition to Quarryville, numbered from 1 
to 14. All of the land on the north side 
was not owned by George W. Hensel's 
estate and David B. Landis, but all on the 
south side was, and the fences being 
erected on the north side along the prop- 
erties mentioned in the ordinance would 
show that any land that was to be taken 
for the street was to be taken south of 
those fences. This was actually done, 
and the alley remained opened for all pur- 
poses until the defendant commenced to 
erect his building on a portion of it. The 
defendant bought his land from David B. 
Landis. At the time he took his title, the 
agreement between George W. Hensel and 
David B. Landis was upon the records, 
and the ordinance had been for ten years 
in force and effect. He was bound by 
what had been done by his predecessor in 
title, and he was also bound by the ordi- 
nance which established the street over 
this ground. It does not make any differ- 
ence that his title calls for land to a 14-feet 
wide alley. He could only possess it up 
to the south line of the public alley, as es- 
tablished by his grantors and the borough 
ordinance, and, as he has trespassed upon 



the alley by placing the foundations of his 
building upon it, it is proper that he should 
be enjoined from continuing so to do, and 
also be directed to restore the alley to its 
former condition. The question does not 
arise here whether the bank can hold 
against the public. When it and its ad- 
joiners bought their land from George W. 
Hensel, there was no borough. Mr. Hen- 
sel laid out the lots, and all the lands in 
the plot were his and his grantees. The 
parties had a right to locate the lots and 
the alley wherever they agreed, and hav- 
ing done so, it was a consentable line, by 
which both parties were bound. If the 
alley, as thus established, is not parallel to 
State street, then this provision of the 
ordinance and that which declares that the 
north line must be the south line of prop- 
erties of the Quarryville National Bank, 
the North Star Council 0. U. A. M., and 
other lots on the Hensel plan from' 1 to 18, 
are inconsistent with each other, and in 
such case the monuments upon the ground 
must prevail, and the line be run accord- 
ing to the south boundaries of the said lots. 

Courses, calls and distances must give 
way to marks found upon the ground. 
Marcy vs. Brock, 207 Pa., 95, and where 
in an action of ejectment the question for 
solution is whether the true line between 
the plaintiff and defendant is as written in 
a deed, or as indicated by an old fence 
referred to by the witnesses, the fact in 
dispute is to be determined by the jury in 
accordance with the weight ot tht evidence. 
Rook v$. Greenewald, 22 Sup., 641. The 
courses and distances in a deed always 
give way to the boundaries found upon the 
ground, or supplied by proof of their 
former existence, when the marks and 
monuments are gone. Morse vs. Rollins, 
121 Pa., 548 ; Medara vs. DuBois, 187 
Pa., 481 ; Dunlap vs. Reardon, 24 Sup., 
85. It is unnecessary to cite more of the 
numerous authorities upon this subject. 

It is, therefore, ordered and decreed 
that an injunction issue against the said 
defendant, to restrain him from continuing 
his building operations upon the said alley, 
and he is further ordered and directed to 
remove the foundation walls so far as the; 
encroach upon the alley, and to restore 
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the same to its former condition. He is 

also directed to pa; the costs of this pro- 

ceediog. 

* ♦ * * 



C. P. OP LANCASTER COUNTY. 
Shank and Breneman vs. Eakert. 

Right of way — Prescription — Presump- 
tion— Juri$diction of equity . 

Individual land-owners cai^ not claim pre- 
scriptive rights of way over adjoiDiug property 
which have been used not by them aloue but by 
the public fi^enerally. 

A user will not give title unless it is adverse 
and under claim of right, and not merely by 
permission of the owner. A use at pleasure 
apparent and continuous is presumably adverse, 
or by grant, and the burden Is on the land- 
ovrner to show permission or contract inconsist- 
ent with a right. If not presumably by grant 
the use is not adverse. If the use was originally 
begun by the public the presumption of a 
right is overcome. 

Where the question is as to whether user for 
more than twenty^ne years was adverse or per- 
missive, equity has no Jurisdiction. The remedy 
is at law. 

Where a yard between a house and barn 
formerly used as a hotel was left open for the 
ose of the public, and private alley ways belong- 
ing to adjoining property owners connected 
with it, the latter can not claim prescriptive 
rights of way across said yard, In the absence of 
a grant 

Equity Docket No. 4, page 213. 

Bin for injunction. 

B, J. Myers^ for plaintiff. 

B, F. Daxns^ for defendant. 

April 14, 1906. Opinion by Hasslbr, J. 

Findings op Fact. — 1. Samuel B. 
Shank and Jacob K. Breneman, the plain- 
tiffs, are the owners of two separate lots of 
irround, on which dwelling houses are 
erected, in the village of Millersville, front- 
ing on the Manor turnpike. Samuel B. 
Shank became the owner of his lot by deed 
dated February 3, 1903, and Jacob K. 
Breneman became the owner of his lot by 
deed dated March 30, 1898. 

2. Mary L. Eakert, the defendant, is 
the owner of a lot lying between those of 
Samuel B. Shank, which adjoins it on the 
west, and of Jacob K. Breneman, which 
adjoins it on the east, fronting on the 
Manor tnmpike road, upon which a house 
and bam are erected. She became the 
owner of it by deed dated February 18, 
1904. Her lot, as well as those of the 



two plaintiffs, were formerly owned by 
John Lintner, or by John and Henry 
Lintner together. 

3. The lot owned by Mary Eakert 
passed out of the possession of John and 
Henry Lintner by deed dated April 2, 
1866, and was conveyed subject to an 
alley right fourteen feet wide on the east 
side, and one of the same width on the 
west side. The one on the east side was 
for the joint use of the owner of the land 
adjoining on the east and the grantee 
named in the deed, and their heirs and 
assigns. The one on the west was re- 
served for the joint use of John Lintner, 
who at that time owned the property on 
the west, and the grantee named in the 
deed, their heirs and assigns forever. The 
deed for the lot adjoining on the east, now 
owned by Jacob K. Breneman, by which 
the title to it passed from John Lintner, 
was not offered in evidence. The deed of 
Jacob K. Breneman by a subsequent 
owner refers to the alley, in the descrip- 
tion of the lot, as follows, To the middle 
of a fourteen foot wide common alley to be 
forever hereafter left open for the use of 
Henry and John Lintner (who then owned 
the Eakert lot) and the grantee herein 
named, their heirs and assigns, in common; 
north forty-four and one-half degrees west, 
seven and eight- tenth perches; thence along 
the end of said alley south forty six de- 
grees west seven feet, etc." 

The deed through which the lot owned 
by Samuel B. Shank passed from John 
Lintner, and the deed to Shank contains 
the following : " Together with the right 
to the grantee herein named, his heirs and 
assigns forever, to the free and uninter- 
rupted use of an alley over and through 
the property of H. W. Diffenbaugh (now 
Mary L. Eakert), on the east of the prem- 
ises hereby granted to the Manor turn- 
pike, as the same now exists and has 
heretofore been used." 

4. John Lintner, when he owned the 
tract now owned by Samuel B. Shank, 
told Diffenbaugh, the grantor of Mary L. 
Eakert, that he had reserved the alloys on 
the east and west of the lot now owned by 
defendant, for the benefit of the owners of 
those lots, but made no claim to an alley 
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across the Eakert tract between the house 
and the barn. 

The property of Mary L. Eakert was 
until about eighteen or twenty years ago 
used as a hoteh The stable on it is north 
of the house. The alleys on both the east, 
and west were used to go to the stable and 
to the rear of the hotel. The space be- 
tween the hotel and the stable is from 
forty to sixty feet wide, and was left open, 
80 that it was possible for any one to drive 
into this space from either alley, and any 
one using either of these alleys could go 
in one, through the stable yard, and out of 
the other. The testimony showed that 
Jacob K. Breneraan, the owner of the lot 
on the east, did this whenever he saw fit, 
as long as be owned the property, which 
is since 1893, and that Samuel B. Shank 
did the same since he owned the property 
on the west, which is since 1908. For 
many years, more than twenty-one, it was 
a custom of the public using that alley to 
go through the stable yard, into the other, 
and out to the turnpike through it. About 
eighteen years ago, when the Eakert prop- 
erty ceased to be used as a hotel, the yard 
was fenced up and kept fenced up most of 
the time for nine years, thus preventing 
the use of the yard to pass through from 
one alley to the other. It was then 
opened, and remained open until this de- 
fendant closed it up about one year ago. 

Conclusions of Law. — l.^Any right 
to the alley across the lot of Mary L. 
Eakert, to which these plaintiffs are en- 
titled under their deeds, must have been 
created or reserved at or before the time 
when the title to it passed out of John 
Lintner, as he could not bind it by any 
servitude after he ceased to own it, or it 
must have been granted by some subse- 
quent owner of it. There is no evidence 
of any right created by a subsequent 
owner. 

Do the deeds referred to in our findings 
of fact create any such right? We think 
not. The Breneman deed shows that the 
alley ends along the east side, as the line 
runs to the end of the alley. The deed 
from Lintner and the one to Shank for the 
lot on the west grant the right to use an 
alley on the premises adjoining it on the 



east (Eakert lot), as the "same now 
exists and has heretofore been used." 
This might imply a right to use the alley 
across the Eakert lot, if it was so used 
when the deed was delivered, or even 
though it was so used prior to that time; 
but, as Shank's grantor did not own the 
land he could not grant anything that would 
be a servitude on it, either by express 
grant or by necessary implication unless it 
had been reserved by him when he con- 
veyed the Eakert tract, or was subsequently 
granted to him. If he did so, and he had 
no right to do so, he conveyed what he did 
not own, and his grantee took nothing. 
Whether he did or not have such a right 
to grant, depends on the deed from Lintner 
for the Eakert tract, in the absence of any 
evidence of a conveyance of any such right 
by a subsequent owner. This deed only 
reserves the right to use the alley on the 
west and not across. Neither of these 
plaintiffs then have any right to the alley 
through their deeds. 

2. Do they have such right by prescrip- 
tion ? And if they do, is their right so 
clear that any interference with it can be 
enjoined in a Court of Equity ? 

There is no testimony to satisfactorily 
show that the owners of the Shank or 
Breneman tracts, and their predecessors in 
title, used the alley across the Eakert 
tract for the period of time that is neces- 
sary to presume a grant. The testimony 
tends to show that anybody and everybody 
used it. The right therefore by prescrip- 
tion, if any exists, is not appurtenant to 
the lots owned by the plaint) ffs* but is in 
common with the public. 

In Root V8. Com., 98 Pa., 174, it is 
said : " A user will not give title unless it 
be adverse and under a claim of right, nor 
when it appears it was not done with the 
knowledge and acquiescence of the owner, 
"or when the way is used under leave or 
favor and by permission and at the will of 
the owner ... if the use of the way by 
an individual is merely a permissive use, 
no presumption of grant will arise from 
lapse of time. In order to establish a way 
by user, the user must be adverse, not per- 
missive." In Godino vs. Kane, 26 Sup., 
596, it is said: In the absence of evi- 
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dence showing that the use began and con- 
tinued in a manner inconsistent with an 
adverse enjoyment, the presumption arises 
from the use of the easement at the pleas- 
ure of the user without leave or objection 
that the enjoyment is adverse. Where 
the use of the easement is apparent and 
continuous, the burden is on the owner to 
show that it was enjoyed under some per- 
mission or contract not consistent with the 
right claimed by the other party." If the 
evidence shows that the way was allowed 
to be used for the accommodation of the 
parties using it, in a way that does not 
presume a grant, such use will not be ad- 
verse. Bennett vs. Biddle, 140 Pa., 896. 
That the use must be adverse see Pierce 
vs. Cloud, 42 Pa., 102; Garrett vs. Jack- 
son, 20 Pa., 881; Demnth vs. Amweg, 90 
Pa., 181; Okeson vs. Patterson, 29 Pa., 
22; Esling vs. Williams, 10 Pa., 126. 

The testimony in this case shows that 
the yard between the house and the barn 
through which plaintiff claimed the right of 
way was left open when the property was 
used for hotel purposes. The public used 
it. A person keeping a hotel, as is well 
known, offers every inducement for the 
public to stop at and enjoy the accommo- 
dations of the hotel. The yard was left 
open to encourage their coming into it with 
their horses and carriages and teams and 
stock. The use of it by the public was for 
its accommodation and was permissive, and 
^as therefore not adverse. The use of 
the alley begun in that way overcomes the 
presumption that the right to use it was 
created by grant. 

3. There is an additional reason, how- 
ever, why the plaintiffs are not entitled to 
the relief prayed for in their bill. This is 
a controversy over a title at law, and a 
Court of Equity does not have jurisdiction 
where that title, as is the case here, is 
questionable. 

In Manbeck vs. Jones, 190 Pa., 171, it 
is declared that when the right of way is 
not doubtful, but is clearly shown, equity 
has jurisdiction to compel its being kept 
open before the decision of the question of 
the right is had on the law side of the 
Court. In Godino vs. Kane, 26 Sup., 
596, it is said, The plaintiff claims the 



right of way by prescription. The de- 
fendant denies the right. The issue so 
raised is not so clear as to give jurisdic- 
tion in equity, as in Manbeck vs. Jones, 
190 Pa., 171. Under authority of O'Neil 
vs. McKeesport, 201 Pa., 386, and Scanlin 
vs. Conshohocken Borough, 209 Pa., 48, 
the controversy should be determined in 
an action at law. If the plaintiff has a 
tide to the way, an action of trespass will 
enable him to establish that fact.'' 

All requests of finding of facts and law 
material to a proper disposition of this 
case being answered in this opinion we 
will not answer them specifically. The 
bill is dismissed and the plaintiff is directed 
to pay the costs of this proceeding. 

Bill dismissed. 



Beminiscesces. 

George Washington Barton, a distin- 
guished member of the Lancaster Bar, who 
subsequently became a judge in Phila- 
delphia, when a law student of James 
Buchanan, once told a client inquiring for 
his preceptor who had gone to attend the 
installation of his brother as a clergyman 
of the Episcopal church, that he had gone 
to attend '^^ the inauguration of a deputy 
sheriff of God Almighty to serve writs of 
damnation on the ungodly." 

When on the Quarter Sessions bench at 
Philadelphia Judge Barton presided over 
the trial of the case of £. J. for keeping a 
disorderly house in Philadelphia. E. J. 
had come to Philadelphia from Lancaster. 
A certain witness for the Commonwealth 
showed such hesitancy about testifying as 
to who frequented the house that the dis- 
trict attorney appealed to the Court to 
compel the witness to testify. ** If you 
do not answer the questions of the district 
attorney I will have to commit you for 
contempt/' said the Judge sternly. 

'*Well," said the witness hesitatingly, 
*' I have seen your honor go in several 
times," 

"Oh, yes," said his honor with perfect 
composure. " An old acquaintance and 
client of mine in Lancaster ; any one else ? " 
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No Occasion for Alarm. — It is told of 
the late Judge Shattuck of Oregon that in 
a case before him on one occasion both 
sides were represented by attorneys some- 
what noted for mishandling the King's Eng- 
lish. As the jury was being impaneled one 
of the talesmen, a German, pleaded to be 
excused, saying: 1 unterstant not fery 
gat English." ** Well, don't let that worry 
you," responded the judge, " for you are 
not likely to hear any very good English 
in this case." — Law Notes. 



0. C. ADJUDICATIONS. 

By Judge Smith. 
Monday, September 17, 1906: 

Martin Bemtheizel, W. Hempfield. 

John Bare, Mt. Joy Boro. 

David Cavanaugh, Goneetoga. 

Sue Charles, City. 

Andrew J. Dunlap, City. 

Henry Eshleman, Manor. 

Charles Fagie, Rapho. 

Annie Groff, Fulton. 

Jacob H. Hershey, W. Hempfield. 

Mary Weinhold (Amended), Brecknock. 
Tuesday, September 18, 1906: 

David B. Myers, E. Donegal. 

Frances Mylin, Providence. 

Caroline M. Portner, Gap. 

Elias Z. Harding, City. 

John Seitz, E. Hempfield. 

Sarah Schlief, Columbia. 

Lydia Smith, City. 

Maria L. Ulmer, City. 

Eliza Weidman, Ephrata Boro. 
Thursday, September 27, 1906 : 

Owen McManns, Columbia, $6,602.89. 

Barbara Houser, West Lampeter, $2,- 
522.22. 

Pearson E. Gruger, City, $2,411.18. 

Adam C. Dietrich, East Hempfield, 
$21,584.61. 

Elizabeth Leonard, City, $2,814.87. 

Rosa A. Muhlenberg, City, $6,282.99. 

Urias Warfel, Manor, $850.18. 

Thomas Baker, Colerain, $14,865.08. 

John H. Elmire, Manor, $459.82. 

Urias M. Fry, East Earl, $559.67. 

Catharine Bachman, West Lampeter, 
$12,876.26. 



Elizabeth Swarr, East Hempfield, $25,. 
283.83. 

Charlotte Kurtz, Manheim township, 
$2,134.97. 

A. W. Mentzer, Ephrata borough, $49,- 
931.03. 

Mrs. E. J. Irwin, Christiana, $3,041.06. 

Fanny Lantz, West Lampeter, $244.96. 

Adam S. Keller, Manheim township, 
$5,115.40. 

Mary E. Jackson, Chester county, $1,- 
517.97. 

Susanna Bucher, East Cocalico,$l 07.06. 

Catharine Brubaker, East Hempfield, 
$11,934.79. 

Anna H. Frank, Lititz, $2,459.24. 

Martin W. Groff, Manheim township, 
$6,217.33. 

George P. F. Wall, City, $2,740.72. 

Anna Bear, Mt. Joy borough, $4,262.07. 

Benjamin Long, Jr., Manheim township, 
$75,982.15. 

J. A. Schott, City, $21.52. 

L. L. Frankhouser, Ephrata township, 
$2,099.48. 

Rebecca S. Foltz, City, $6,018.65. 

Levi E. De Haven, East Earl, $637.41. 

Thomas Miles, Columbia, $622.5S. 

Mari«i L, Bauman, City, $1,278.31. 

Friday, Oct. 5th, 1906. 

Abraham C. Shenk, Lancaster township, 
$1,414.25. 

Sarah A. Hoover, Manheim township, 
$1 9X4 48. 

John H. Moore, Rapho, $10,014.63. 

John S. Myer, Upper Leacock, $2,- 
106.78. 

Samuel Slough, City, $2,184.01. 

Fanny Hubcr, Strasburg township, 
$8,040.64. 

Amos M. Sicgrist, Manheim township, 
$128.94. 

William Morrison, Conestoga, $325.08. 

Jacob and Peter Kurtz, Ephrata town- 
ship, $5,529.58 realty, $1,053 personalty. 

Jacob Myers, East Hempfield, $377.90. 

Mary Jane Wright, City, $944.16. 

Catharine Bard, Upper Leacock, $19,- 
073.60. 

Mary Joseph Lederer, City, $3,384.43. 
Daniel Gerlach, Manor, $3,116.29. 
Oliver H. Gingrich, Marietta, $227.35. 
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C. p. OP LANCASTER COUNTY. 

The Columbia Bailding AsBOciation ys. 
Christian Weigel. 

Building ainonatiovi — Governing power 
— Usurtf—Afffs of Mag ^8, 1858, and 
April 1874. 

A buildiiift aHHooiation can charj^e more than 
BIX per ceot. for l*>ans nnly wlien the loao Im of- 
fered at a public meetib^ and awarded to the 
stockholder paying the higheKt preminmR 
provided by the Act (»f April 29, 1874, Sec. 87, 
paragraph 4 P. L. 96. 

Underthe Act of M*v 28.18^8. P. L. if a 
debtor han paid m n-e than ^tx P'^r cent, int-resr. 
the excesii oao Ije net off against the principal 
debt. 

The fact that a mortgagor to a building asKo- 
ciation agreed to a uRUtiouM charge of interest, 
and such charire was provi led for in the by- 
lawKdooK n'»t affect hi« right to 8»'t it off on the 
mortgage debt, where he did n<»t bid for the 
loan. The right is given him an a matter of 
public policy, and cai not^ t>e Hurrfoden d or set 
anide. 

The supreme governing power of a building 
association as with al. corporations is vested in 
the ticnt^ral body of its inemUfrK. 

A resolution pawsed at a meeting of the Ktook- 
holders of a building aKH*»ciation that tiiere 
sbould be no further payment of interest and 
monthly dues prevents rhe collection of interest 
after that date from a mortg>tuor. 

No action of the board of directors can afffot 
the act of the stockholders of a building assooi* 
ation in amending the by-laws to permit a 
change in the Hxed value of matured st«M>k and 
declaring the stock to be matuied at a less value 
and declaring dividenils thereon. 

June Term, 1905. No. 88. 

Rule for a new trial. 

JoJin E, Snyder and S, Z. Moore ^ for 
defendant and rule. 

A. C. Bruner and Cogle ^ Keller^ 
contra. 

April 14,1906. Opinion by Hassler, J. 

1. The defendant is a stockholder in and 
a borrower from plaintiff company, lie 
became a stockholder in 1894. lie holds 
five shares of the stock of the company. 



On October 28, 1896, he borrowed the 
sura of $760 from the plaintiff company, 
giving a mortgage on his real estate to 
secure its payment. It does not appear 
that this money was offered for loan in 
open meeting and awarded to defendant 
because he bid the highest premium there- 
for. The defendant lestiBed that such was 
not the case, but that the loan was awarded 
to him on his application to the secretary 
for it. One of the by-laws of plaintiff 
company provides that shareholders taking 
loans shall pay from that time double 
monthly dues, i. *?.,$2.00 each, thereafter, 
on each share so loaned out or withdrawn, 
and that the $1 .00 f)er share extra monthly 
dues, is interest fot the use of the money." 
The matured value of each share was in- 
tended to be $150, and only $150 could 
be borrowed on each share, so that the 
extra $1.00 per month is interest on $150. 
The by-laws do not proviile for bidding for 
loans at an open meetitig, but declare that 
loans shall be made to a stockholder first 
applying, and, when more loans are asked 
for than there is raotiey in the treasury, 
the directors shall decide by lot who is to 
receive tlie loan. 

This $1 00 extra per share paid by de- 
fendant is equivalent to eight per cent, in- 
terest on the money borrowed by him, and 
it is immaterial for the purposes of tfiis 
case whether it is called interest or 
premium, on his loan. lie paid it for six 
years and eleven months, ana in this action 
by the f»laintiff, to recover the balance due 
on the mortgage, claims tlie right to set off 
all in excess of six per cetit. on the mort- 
gage debt. 

The Act of 28 May, 1858, P. L., 622, 
fixes the h'gal rate of interest in Pennsyl- 
vania at six per cent., and provides that if 
the debtor pays interest in excess of this 
amount he can retain and deduct it from 
the debt. The Act of 29 April, 1874, P. 
L.,* 96, section 37, paragraph 4, provides 
tint buihling an ! loan associations incorpo- 
rated under its provisions may offer their 
money for loan in open meeting and the 
stockholder who shall bid the highest 
premium for the preference or priority of 
loan shall be entitled to receive a loan, 
etc," and paragraph 5 provides that such 
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premiam shall not be deemed usarions and 
may be collected. 

The plaintiff company is chartered under 
this Act of Assembly, and entitled to all 
privileges given by it, otherwise it could not 
charge more than six per cent, on its loans 
and collect the same. In order to entitle it 
to the privilege of charging eight per cent, 
on the loan to the defendant it must show 
a strict compliance with the provisions of 
this Act of Assembly. One of these pro- 
visions is that the loan must be offered at 
a public meeting and awarded to the stock- 
holder paying the highest premium. The 
plaintiff, upon whom the burden of proving 
this rests, has failed to show that it was 
done, while the defendant testifies it was 
not done, and the by- laws show that no 
public meeting and highest bidder are con- 
templated by it in making loans. 

The plaintiff, therefore, is not entitled 
to this extra two per cent, and, if it has 
been paid, it can, according to the pro- 
visions of the Act of 1858, tupra, be set 
off against the mortgage debt. Green vs. 
Taylor 89 Pa., 861; Stiles Appeal, 96 
Pa., 122: Lynn V8. Building and Loan 
Association, 117 Pa., 1; Land Title and 
Trust Co., Appellant, vs. Fulmer, (No. 1.) 
24 Sup. Ct., 256. 

Nor does the fact that the defendant 
agreed to this usurious charge at the time 
the loan was made, or that it is provided 
for in the by-laws, affect the right of the 
defendant to set it off on the mortgage 
debt. The right is given to him as a 
matter of public policy and cannot be sur- 
rendered or set aside: Bassler vs. Rheem, 
72 Pa., 54. 

The interest in excess of six per cent, 
p^id by the defendant amounts to $108.75. 

2. At a meeting of the stockholders, on 
February 15, 1904, a committee, which 
had been appointed at a previous meeting 
to report a plan of liquidation of the asso- 
ciation, reported that a resolution should 
be passed . . . providing that there shall 
be no further payments of monthly dues or 
interest by stockholders to the association, 
except interest on special loans shall be 
continued." It is not contended that the 
loan to this defendant, on mortgage, was a 
special loan. 



The supreme governing power of the 
association, subject to its charter and the 
laws of the state, is vested in the general 
body of its members in meeting regularly 
assembled, as is the case with all corpora- 
tions. Endlich on Building Associations, 
Sec. 181. It follows, therefore, that the 
act of the meeting of February 15, 1904, 
is binding, and the plaintiff is not entitled 
to recover interest after February 15, 
1904. As defendant paid interest up to 
within four months of this date, he is only 
liable for interest on $750 for four months, 
which, at six per cent., amounts to $15.00. 

8. Article VI, Sec. 1, of the by-laws of 
plaintiff company, provides that every share 
shall have the value of $150, not more nor 
less. At a meeting of the stockholders, 
on February 15, 1904, this section wad 
amended so as to read : Each and every 
share shall have a value of $150, not more 
or less, unless by a vote of a majority of 
the stockholders at any stated or special 
meeting the association shall decide other- 
wise." 

At the same meeting the committee ap- 
pointed to prepare a plan to liquidate the 
affairs of the association, recommended 
that a resolution shall be passed by this 
meeting, declaring all the stock of the as- 
sociation as now matured," which was 
adopted. The board of directors, at a 
meeting subsequently held, declared a 
dividend for the stockholders of ninety per 
cent, on all dues paid into the association, 
with certain exceptions. Other dividends 
have been declared since, making the total 
one hundred and thirteen per cent, of the 
amount paid in. This on defendant's stock 
fixes the matured value at least at $126.56, 
he being entitled, however, to whatever 
additional dividends are declared in the 
future. 

The by-laws permitted the stockholders 
to declare stock matured at any time. 
The stockholders did, on February 15, 
1904, declare all stock matured. No 
action of the board of directors can affect 
this act of the stockholders, who are the 
supreme governing authority. Endlich on 
Building and Loan Associations, Sec. 181. 
The defendant, therefore, was entitled to 
have credited on his mortgage the amount 
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Rbown to be the matured value of the 
stock. The total value of his five shares 
of st6ck, according to the testimony, is 
$632.80. lie, however, has failed to paj 
dues for four months, which, on his five 
shares of stock, amount to $20.00, and 
which must be deducted from this amount. 
There is no evidence that he is a default- 
ing stockholder, or that his stock has been 
forfeited by the association. 

In accordance with this opinion the 
plaintilf Is entitled to recover as fpllows : 



Dr. 

Amount loaned $750.00 

Four months' dues 20.00 

Interest on $750, for four months, 

at SIX per cent 15.00 



$785.00 

Cr. 

Five shares of stock, at 

$126.56 $632.80 

Excess interest paid . . 108.75 

736.56 

Total $48.45 



This amount havin^^ been tendered by 
defendant to the chairman of the commit- 
tee, who was given authority by the stock 
holders to settle the aifairs of the company, 
in April, 1904, before this suit was 
brought, plaintiflf is not entitled to recover 
costs. 

If the plaintiff remits so much of the 
verdict as exceeds $48.45 within ten days 
this rule is discharged, otherwise it is made 
absolute. 



C. t>. OP LANCASTER COUNTY. 

American Mechanics' Building and Loan 
Association vs. Wilson. 

Building associations — Dues — Interest 
— Affidavit of defense. 

An affidavit of defense must be specifio and 
not vague and evasive. 

Payments of dues upon building anjiociatlon 
stock do not ipso facto work an extinguish roent 
of BO much of a mortgage debt. 

December Term. 1905. No. 36. 

Set, fa, sur mortgage. 
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Rule for judgment for want of a suflB- 
cient affidavit of defense. 

The affidavit of defense was as follows : 
The plaintiff alleges in its statement that 
the said defendant is in default in the pay- 
ment of installments of stock, premiums, 
interest and fines for a period of six months 
and upwards, whereas, in truth and in fact 
the lust payment which said defendant made 
was on August 80, 1905, which is less than 
six months last past. 

The affidavit of the secretary of the said 
association sets forth that the defendant 
owes said association the sum of six hun- 
dred and seven dollars and forty-five cents, 
which defendant denies, but avers that the 
original cl iim is only four hundred and 
fifty dollars ($150.0<0 and that he has 
made payments in all amounting to four 
hundred and fifty one dollars and seventy 
cents ($451.70), as per his receipt book, 
a copy of which is hereto appended and 
made part of this affidavit of defense " [fol- 
lowed by a column of dates and figures 
merely]. 

The following reasons of insufficiency 
were filed : 

1. The defendant does not deny the 
signing and execution of the mortgage nor 
does he allege that any payments have 
been made on account of the principal or 
interest on the same. 

2. The defendant does not have, nor 
does he allege that he has any receipts for 
payments on account of the mortgage in 
suit. 

8. The affidavit is too vague and evasive. 

4. The affidavit of defense does not re- 
fer to the mortgage nor show any defense 
to the matter in suit. 

W. H. Roland, for rule. 

The receipt books referred to in the affi- 
davit do not relate to the mortgage nor 
does the affiant claim that they are pay- 
ments or that any payments were made. 

Payments of dues upon building associa- 
tion stock do not work an extinguishment 
of so much of the mortgage debt. 

Erth vs. Glueck, 10 Super. Ct., 402. 

N. American B. & L. Ass. vs. Sutton, 
85 Pa.. 463. 

Endlich on Bid. Assn., p. 451, Sec. 452. 
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American Mechanics B. & L. Asen. vs, 
Dunlap, 20 Law Review, 59. 

Peoples Trust Co. vs, Holman, 20 Law 
Review, 109. 

Payments on account of collaterals are 
not payments on account of the debt they 
secure. 

Lord V8. Ocean Bank, 20 Pa., 386. 

Kittera's Estate, 17 Pa., 424. 

Springfield B. & L. Assn. vs. Raber, 
33 Leg. Int., 329. 

The affidavit is vague and evasive and 
does not deny the execution of the mort- 
gage. 

B, F. Davis ^ contra. 

October 6, 1906. Opinion by Landis, 

A discussion of this case seems to be 
unnecessary, as we have concluded that 
the affidavit of defense is insufficient. The 
principles involved are not new, and, 
therefore, need not be adverted to at 
greater length. 

Judgment is entered in favor of the 
plaintiff and against the defendant for the 
sum of $665.45. 

Judgment for plaintiff. 



C. P. OP LANCASTER COUNTY. 
M. G. Samuels & Oo. vs. A. B. Oolm. 

Principal avd agent — Return of goods 
not ordered — Affidavit of defense, 

A principal caDDot both approbate and repro- 
bate his agent's contraot aod where goods are 
bought by an unauthorized asrent the principal 
must either return or pay for them. ' 

In passing upon the suffioienoy of an afiSdavit 
of defense all its material averments must be 
taken as true and the averments of the state- 
ment must be taken as true unless denied. This 
rule has no application, hoTvever, to averments 
which are obscure and evasive. 

A plaintiff brought suit for the price of goods 
which he alleges in his statement were received 
at the defendant's store and used in his busi- 
ness. The affidavit of defense averred that the 
defendant did not buy the goods and did not 
receive the same, that he told his minor son, 
who managed the store, not to buy the goods 
and notified the plaintiff not to sell goods to 
him as he, plaintiff, would not be responsible 
for them, but did not aver that the goods were 
returned or deny that the son received and 
used them. 

Held that the affidavit was insufficient. 



October Term, 1905. No. 47. 

Rule for judgment for want of sufficient 
affidavit of defense. 

Oeo, Ross Eshleman and S. V. Has- 
terman, for rule. 

An affidavit of defense must contain the 
essential elements of a defense whether 
legal or equitable, and the omission 
thereof cannot be supplied by possible 
inference from the facts which are stated. 

Lev; &(, Son vs. Dunie, 22 Lane. L. R., 
77. 

Myers vs. Kipp, 20 Sup. Ct., 311. 

Class vs. Kingsley, 142 Pa., 636. 

An affidavit of defense should aver dis- 
tinctly every fact necessary to constitute a 
defense, nothing should be left to inference. 

Peck vs. James, 70 Pa., 83. 

It must not be equivocal or evasive. 

Noble vs. Kreuakamp, 111 Pa., 68. 

Woods vs. Walkins, 40 Pa., 45S. 

Uncertainty is fatal to its suffioieDcy. 

Banks vs. Stadelman, 153 Pa., 684. 

One may become bound by a contract 
which another, without authority, has as- 
sumed to make in his own name, by know- 
ingly accepting its benefits, by failure to 
repudiate it within a reasonable time, and 
by express promise subsequently made to 
perform the contract. 

Vermont State Baptist Convention vs^ 
Ladd, 4 Atlantic R., 634 (note). 

An affidavit of defense which denies that 
the plaintiff " ever acted in the capacity of 
nurse to him," is insufficient and evasive, 
because it does not positively deny that 
she nursed him. 

Wolcott vs. Sch^^artz, 39 Legal Int., 
131. 

Averments which are mixed questions of 
law and fact must set out the facts spe- 
cifically. 

Camden Bottlin"; Co., 16 York, 83. 

The practice of defendants swearing to 
their own conclusions of law and stating 
them as positive averments of fact cannot 
be too strongly reprobated. 

Erie vs. Brady, 127 Pa., 169. 

An affidavit of defense should contain an 
averment of facts from which a legal con- 
clusion may be drawn ; if it contains a 
mere legal conclusion, it is insufficient. 
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Sigue Iron Co. vt. Vandevort, 164 Pa., 
572. 

An affidavit of defense should state the 
facts specifically and with sufficient detail 
to enable the court to say whether or not 
they amount to a defense. 

Superior Nat'l Bank vs. Stadelman, 
153 Pa., 634. 

Averments in the statement which are 
not denied in the affidavit of defense, tnust, 
upon a rule for judgment for want of a 
sufficient affidavit of defense, be taken as 
admitted. 

Ashman vs. Weigley, 148 Pa., 61. 

Barvey B. Lutz^ contra. 

April 14, 1906. Opinion by Hassler, 

J. 

The plaintiffs statement in this case 
avers that on January 9, 1905, he sold 
and delivered merchandise cont^isting of 
hats and caps to the defendant at his place 
of business in York, Pa., to the amount of 
$140.52, and that on February 17, 1905, 
other merchandise of the same kind to the 
amount' of $55.89; that on February 27, 
1905, the defendant returned to the plain- 
tiff pare of the merchandise delivered to 
him on January 9, 1905, to the value of 
$69.20, for which he was given credit, 
leaving a balance due of $126.71, for 
which, with interest, this suit is brought. 
The statement further aver^ that the de- 
fendant duly received the said merchandise 
and used the same in his business, that of 
a retail merchant. 

In his affidavit of defense the defendant 
avers that he did not purchase any goods, 
wares or merchandise from the plaintiff, 
nor did he receive the same ; that hU store 
in York, Pa., was under the management 
of his minor son. Max Cohn, and that the 
defendant told the agent of the plaintiff 
*'That he did not desire and would not 
purchase any of his goods or wares, and 
notified him then and there not to sell or 
to receive any orders from Max Cohn for 
any of his goods, wares or merchadise on 
his, defendant's, account ; that he would 
not pay for any goods so sold that not- 
withstanding this notice the plaintiff did 
sell goods to defendant's son, and that 

the said Max Cohu had no authority to 



either purchase or receive said merchan- 
dise." The affidavit of defense does not 
deny that the merchandise was received 
at his store in York, Pa., or that it was 
.used by the defendant in his business, that 
of a retail merchant, nor does it deny that 
after the second lot of goods were ordered 
and received at the store he, the defendant, 
returned part of the goods first purchased, 
retaining those purchased on the later date. 

The plaintiff contends that this affidavit 
of defense is not sufficient to prevent judg- 
ment, and asks us to make absolute the 
rule for judgment for want of a sufficient 
affidavit of defense. 

In passing upon tlie sufficiency of an 
affidavit of defense, the rule is that all of 
its averments must be taken as true. 
Morrison vs. Warner, 197 Pa., 59. In 
Oddfellows Saving Bank vs. Miller, 179 
Pa., 412, it is decided however that this 
rule has no application to averments which 
are immaterial, irrelevant, obscure or 
evasive. Applyinj: tliis rule to ^he affidavit 
of defense here, it is clear that Max Cohn 
had no authority to act as agent, for the 
defendant in the purjhase of the merchan- 
dise in question, even though he was placed 
in the position of manager of the store at 
York, from which a vendor might imply 
his right to purchase goods to carry on the 
business, because the plaintiff was given 
notice by the defendant that he had no 
such authorrity. If the case ended here 
the affidavit of defense would be sufficient 
to prevent judgment. The statement avers 
however that the defendant duly received 
the said merchandise and used it in his 
business. If this is true, and it must be 
taken as true unless denied, it would be a 
ratification of the act of agent in purchasing 
the merchandise, even though he had no 
authority to make the purchase and plain- 
tiff knew of his lack of authority, and the 
defendant consequently would be liable for 
its payment. 

This is ruled in numerous cases. In 
Singer Manufacturing Company vs. Chris- 
tian, 211 Pa., 534, Justice Elkin quotit g 
from an English ca«»e says, " The principj l 
cannot afiprobate and reprobate the ctn - 
tract. He cannot at the same time take 
the benefit which it confers and repudiate 
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the obligations which it imposes." In 
Carlisle and Finch Company vs. Sand Com- 
pany, 20 Sup., 878, it is decided, where 
goods are bought by an unauthorized agent, 
the principal must either return them or 
pay for them. In Jacoby vn. MuUer, 4 
W. N. C, 478, judgment was entered for 
want of a sufficient affidavit of defense, 
where it averred that the agent had no 
authority to purchase, but does not deny 
the receipt of the goods or that they were 
used by the defendant. 

In this case the defendant does deny that 
he received the goods. He does not deny, 
however, that they were received at his 
store in York by the person in charge, but 
in substance admits such to be the case by 
denying that such person in charge had 
authority to receive them. The denial of 
the receipt is therefore obscure and evasive, 
and, according to Oddfellows Saving Bank 
V8. Miller, supra^ not sufficient to prevent 
judgment. The merchandise was ordered 
by the defendant's ag^nt, and was received 
by such agent at defendant's place of busi- 
ness, both of which acts were without au- 
thority, but as the defendant used some of 
it in his business of a retail merchant, and 
then returned part of the first lot, purchased 
weeks before, but strange to say retained 
all of the second lot, purchased about the 
time of the return of the part of the first 
purchase, it would look as though he 
wanted to take the benefit of the un- 
authorized contract of the agent and re- 
pudiate the liabilities incurred by it. But 
as he received the benefits of the contract, 
he impliedly ratified it, and he cannot re- 
pudiate its obligation. For these reasons 
we think the affidavit of defense is not suf- 
ficient to prevent judgment. The rule for 
judgment is therefore made absolute, and 
judgment is entered for the sum of $133.45. 

Rule made absolute. 



0. P. OF LANCASTER COUNTY. 
Swartley ys. Steigerwalt. 

New trial for after- discovered evidentfe. 

Motions for a new trial on the ground of 
nffer-HlPcovered evidence are to be received 
with ^reat caution. The evidence must be such 
as could not have been obtained at the trial; it 



roust go to the roeHts and not merely impeach 
the credibility of a wituens, and must be anch 
as would probably have produced a different 
verdict. 

In an action for one-half of the Tmlue of 
tobacco rained by the plaintiff and the defend- 
ant, and which the plaintiff alleged he was pre- 
vented from preparing for market and selling 
by the act of the defeudent who subiBcqaeotly 
sold the tobacco and kept all the proceeds, tlM 
defendant will not be allowed a new trial on 
after- discovered evidence contradicting a wit- 
ness aft to when the tobacco was sold and the 
plaintiff as to who was to pay for the fertilizer. 

May Term, 1904. No. 29. 
Rule for a new trial. 

(7. E. Montgomery and John A. Nau- 
man^ for defendant and rule. 

B» F. Davis, contra. 

April 14, 1906. Opinion bj Hassler, J. 

The only reasons that it will be neces- 
sary for us to consider in disposing of this 
rule for a- new trial are those baaed apon 
after-discovered testimony. The other 
reasons are general and as we think the jury 
was justi6ed in finding a verdict for the 
plaintiff under the law and the testioQony 
wc consider them without merit. 

After-discovered testimony in order to 
justify the Court in granting a new trial, 
must not only have been discovered since 
the trial and, be such as could not have 
been obtained at the former trial by the 
exercise of due diligence, but it must not 
be only corroborative and cumulative. It 
must go to the merits of the case, and not 
merely to impeach the credibility of the 
witnesses. Ruddv. vs. Ruddy, 6 Kulp, 
297 ; Com. vs. * Robins, 7 Kulp, 108. 
And it must be of such a character as 
probably would produce a different verdict 
if a now trial were granted. Com. vs. 
Flannagan, 7 W. & S., 415; Moore vs. 
The Bank, 5 S. & R., 41. In the case of 
Moore vs. The Bank, Tilghman, C. J., 
says: Motions of this kind are to be re- 
ceived with great caution, because ther<« 
are few cases tried, in which something 
new may not be hunted up, and because 
it tends very much to the introduction of 
perjury, to admit new evidence after the 
party who has lost the verdict has had an 
opportunity of discovering the points both 
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of his adversary's strength and his own 
weakness." 

In this case the plaintiff claimed to re- 
cover the value of one half of a crop of 
tobacco raised by himself and the defend- 
ant, and which the plaintiff alleged he was 
prevented from preparing for market and 
selling by the act of the defendant, who 
subsequently sold the tobacco, keeping all 
the proceeds derived therefrom. 

The after-discovered testimony on the 
fourth reason is that the purchaser of the 
tobacco will testify, that he did not buy the 
tobacco until after it was stripped in con- 
tradiction of a witness who helped strip 
the tobacco, and who says that he did not 
know when it was sold. He said, It was 
sold before I went there." 

When the tobacco was sold is not 
material to the queetions which the jury 
tried. Those questions were, what were 
the terms of the agreement under which 
the plaintiff and defendant raised the 
tobacco in question? Was the plaintiff 
prevented by the act of the defendant from 
preparing the tobacco for market and selU 
ing it? And if so what was plaintiff 
entitled to recover? The additional testi- 
mony set forth in this reason would there- 
fore simply go to impeach the credibility 
of the witness on an immaterial mater. It 
would not go to the merits of the case, nor 
would it likely produce a different verdict 
if a new trial were granted. 

The new testimony embraced in the fifth 
reason, as supported by the depositions, is 
that the person who sold the fertilizer, 
used in preparing the ground for planting 
the tobacco will testify that* the, plaintiff 
told him, when the fertilizer was purchased, 
that he was to pay ten dollars of it and the 
defendant was to pay the remaining sixty 
dollars. Plaintiff testified at the trial that 
the agreement was that the defendant was 
to pay all the fertilizer. The defendant 
testified that the plaintiff was to pay all of 
but that he afterwards agreed to pay one 
half. This new testimony would then only 
tend to impeach the testimony would then 
only intend to impeach the testimony of 
the plaintiff and corroborate that of the 
defendant. It would not likely produce a 
different verdict if a new trial was granted 



None of this after discovered testimony 
meets the requirements necessary to justify 
us in granting a new trial, and we there- 
fore discharge the rule. 

Rule discharged. 



The Decalogue of the Unwritten Law. 

In an address delivered at the recent 
meeting of the American Bar Association. 
Thomas J. Kernan, of Baton Rouge, La., 
put forward the following summary of the 
principal concepts of the ** unwritten law:" 

Law 1. Any roan who commits rape 
upon a woman of chaste character shall, 
without trial or hearing of any kind, be 
instantly put to death by his captors, or 
other body of respectable citizens not less 
than three in number; and they shall have 
the right to determine the mode of execu- 
tion, which may be both cruel and unusual, 
the constitution and laws of the State and 
of the United States to the contrary not 
withstanding. 

Law 2. Any man who commits adultery 
may be put to death with impunity by the 
injured husband, who shall have the right 
to determine the mode of execution, be it 
never so cowardly. 

Law 8. Any man who seduces an inno- 
girl may without a hearing be shot or 
stabbed to death by her, or any near 
relative of hers; and if deemed necessary 
by the slayer, such shooting or stabbing 
may be done in the back, or while lying in 
wait. 

Law 4. Any man who traduces a virtu- 
ous woman's character for chastity may be 
shot with impunity by her, or her husband, 
or any near relative; but the offender must 
first be given an opportunity to deny or 
disprove the charge, or to retract or 
apologize. 

Law 5. The survivor o^ a fatal duel 
must be aCi]uitted if the duel was fairly 
conducted according to the time-honored 
proviaions of the code of honor. 

Law 6. Any man who kills another in a 
fair fight shall Tiot be found guilty of 
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murder or manslaughter, but must be 
acquitted, even though he be the sole 
aggressor. 

Law 7. The lie direct and certain other 
well-known opprobrious epithets, which 
constitute mortal insult, are each equal to a 
blow, and anj of them justifies an assault. 

Law 8. In prosecutions for stealing 
horses, cattle or hoj^s, the presumption of 
innocence is shifted in favor of the live- 
stock, and the accused is presumed to be 
guiltj. 

Law 9. In all civil suits by natural 
persons against corporations, the defendant 
corporation is presumed to be liable, and 
can establish want of liability only by a 
clear and decided perponderance of evi- 
dence. 

Law 10. In every action by an employee 
against an employee, for personal injury, 
the plaintiff shall recover damages unless 
the defendant employer provCvS want of 
liability beyond a reasonable doubt. 



A Racb-Suicidal Contest.— President 
Roosevelt's attention is respectfully called 
to the case of Stork vs. Philadelphia, 195 
Pa. St. 101. He should certainly be de- 
lighted to bring about a peace conference 
between those two, even tnough he has to 
ake the big stick to them. — Law Notfs, 



C. P. AND Q. S. OPINIONS. 



By Judge Landis. 

Saturday, October 6, 1906: 

American Mechanics Bldg. Ass'n v«. 
Wm. H. Wilson. Rule for judgment for 
want of a sufficient affidavit of defense 
made absolute and judgment entered for 
plaintiff for $dG5.43. 

Frank M. Gembe vb. John Stumpf. Rule 
for new trial discharged. 

In re Petition of Columbia & Port De- 
posit R. R. Co. Bonds allowed to be filed. 

Commonwealth vh, Naomi Mowery. 
Rule to strike off imposition of half costs 
on defendant discharged. 

Commonwealth v%. Mrs. B. F. Meiskey, 



alias Lucy A. Meiskey. Motion to quash 
indictment denied. 

In re Road in Little Britain Township. 
Exceptions sustained and report of review- 
ers set aside. 

By Judge Hassler. 
Saturday, October 18, 1906. 

The American Mechanics' Building and 
Loan Association, to the use of Emma E. 
Sprenger t'«. John A. Sprenger, et. aL 
Rule to open judgment. Rule made 
absolute. 

Peoples' Building Loan and Deposit 
Company vn, John A. Sprenger, et. aL 
Rule to ^pen judgment made absolute. 

Commonwealth v$, Jacob Si|)le. Violat- 
ing fish laMS. Rnle to strike off appeal 
discharged. 

Comm( nwealth r«. Amos Ortman. Vio- 
lating fish laws. Rule to stiike off appeal 
discharged. 

Commonwealth p«. Che8t**r N. Shults. 
Violating fish laws. Rule to strike off 
appeal discharged. 

Comm'^n wealth v*. Jacob Gram. Vio- 
lating fiv^h laws. Rule to strike off appeal 
discharged. 

Commonwealth r«. Walter A. Light, John 
Clark and Cliarles Sargen. Violating fish 
laws. Rule to strike off appeal discharged. 

Commonwealth v«. William U. Frame, 
James B. Weaver and Samuel B. Hoffman. 
Violating fish laws. Rule to sirike off 
appeal discharged. 

Commonwealth Harry Wilhelm. 

False pretense. Motion to quash indict- 
ment. Indictment quashed. 

Commonwealth r«. E. H. Newcooabe. 
Motion to quash indictment. Indictmem 
quashed. 

Mary R. Uuhl, now to the use of J. B. 
Stroh, r%. Fanny R. Ruhl, defendant, and 
Saniuel Weidncr, garnishee. Rule to open 
judgment, discharged. 

M. N. Greeiileaf vb. The Philadelphia 
Coatesville and Lancanter Passenger Rail- 
way Conopany. Rule to open judgment, 
discharged. 

In re Road in West Lampeter township. 
Rules to open decree of confirmation^ vacate 
the order to supervisors, and file exceptions 
nunc pro tuncy made absolute. 



Digitized by 



LANCASTER LAW BBVIKW. 



898 



Lancaster Law Review. 



Vol. XXIII. 1 MONDAY, OCT. 22, 1906. [No. 60. 




To Take Action on the Death of 
HON. J. B. LIYINGSTON. 



John Boyd Livinpiton, l4L.D.y was born 
ill Salidburj Township, Lancaster Conntj, 
Pa., on October 14, 1821, a son of John 
and Jane Graham Livingston. 

He studied law in the oflSce of Thaddens 
Stevens, and was admitted to the Bar in 
1848. He was elected principal of the 
Boys' High School at Lancaster in 1861, 
bat resigned in 1855, entering the oflBce of 
the late Nathaniel Ellmaker. 

On May 18, 1853, he was married to 
Miss Anna M. Swentzell, of Lancaster. 

He was elected president judge of Lan- 
caster county (2nd) district in 1871, 
1881, lb91, and 1901, but in 1904 re- 
tired from the bench on account of failing 
health. 

He died Thursday, October 18, 1906, 
at the Burn Brae private sanitarium in 
Delaware Co., Pa., of a general decline 
due to advanced age. 

A meeting of the Lancaster County Bar 
was held in the Court Room on Saturday, 
October 20, 1906, with Hon. Cfha$. 1. 
Landift^ President Judge, in the chair. 
Wm. R, Brivtony Usq.^ was made secre- 
tary of the meeting. After the chairman 
had announced the purpose of the meeting, 
ffon, J. Hay Brown said : 

These places which knew him so long 
have not known him for a while and now 
shall know him no more forever. John 
Boyd Livingston, full of years and of 
boDor, has pased from earth. His body is 
resting, and will rest until the resurrection 
mom, in the sleep which Nature gives to 
each of her weary children: his soul, if we 
have faith to believe as he believed, is with 
God. For full thirty years he sat on that 
judgment seat, and then all the people 
elected that he should serve them stiU 



longer; but in a little while his light 
dimmed, and, that another might take his 
place in this Temple of Justice, he returned 
his high commission to the State and put 
off the robes of his holy office as unspotted 
as when he first put them on. He might ' 
then have said, as was said by him who 
had judged Israel all the days of his life: 

I am old and gray-headed; and I have 
walked before you from my childhood unto 
this day. Behold, here I am; witness 
against me before the Lord, and before his 
anointed; whose ox have I taken? or 
whose ass have I taken? or whom have I 
defrauded? whom have I oppressed? or of 
whose hand have I received any bribe to 
blind mine eyes therewith?" And, as of 
old, all the people would have answered: 
Thou hast not defrauded us, nor oppressed 
us, neither hast thou taken aught of any 
man's hand. 

Of Judge Livingston personally I can 
say nothing not already known of him by 
all men, for his blameless life as a good 
citizen and courteous gentleman has been 
an open book to this community. Nor can 
I say anything to my brethren here of his 
illustrious career as a judge that they do 
not already know. At the time of my 
admission to the Bar, Judge Livingston was 
still in the active practice of his profession. 
His office swarmed with clients, who were 
personally devoted to him. I saw him try 
cases for them in this room, and recall his 
fine, attractive appearance, his uniform 
urbanity, his deference to the Bench, his 
unvarying courtesy to his antagonist and 
to the attention paid him by juries, looking 
npon him as an honest man, as he addressed 
them, and as one who would not mislead 
them. I saw him assume his judicial office 
and bring to it the judical dignity of his 
good predecessor, whose name is now a 
household word among us, and of the re- 
fined and cultured gentleman who for three 
years was his colleague. At that time, it 
may surprise the younger members of the 
profession to know, a case rarely reached 
the trial list in less thao three years. This 
was due to the unlimited privilege of con- 
tinuing by consent, a privilege exercised by 
the older members of the Bar with annoy- 
ing regularity to the younger. Cases thus 
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continued would regularly reappear upon 
the trial list, and again go off by consent. 
One of the first things accomplished by 
Judge Livingston was his adoption of the 
rule limiting continuance by consent, and 
the result soon was that causes came to be 
promptly tried. I have thought it proper 
to advert to this as one of the things done 
by him for which he should be held in 
grateful remembrance by the younger as 
well as the older members of the Bar. 

In his long and illustrious career no 
cause came before Judge Livingston too 
small to merit his thorough investigation, 
and none were too large for his compre- 
hensive grasp. Important, new questions 
were at times raised before him, and his 
determination of some of them blazed the 
pathway of the law, in which the highest 
court of his own State, as well as those of 
others, have since followed. An instance 
of this is Carroll V9. the Railroad. On 
this occasion time does not permit more in 
detail of his contribution to the law. He 
was a just judge, but he was a humane 
one, possessed of that quality of mercy 
without which no man ought ever to sit in 
judgment to punish his unfortunate fellow* 
creatures. It was indeed difiicult for the 
guilty to escape conviction in the uniformly 
impartial trials awarded them by Judge 
Livingston, but, after conviction, he would 
exhibit a discrimination in fitting the pun- 
ishment to the crime and its attendant 
circumstances rarely equalled, and that I 
have never seen surpassed. No such 
dreadful responsibility comes to any man 
on earth as the duty imposed upon the 
human judge of measuring out earthly 
punishment for his sinning fellow-beings, 
and of all judges whom I have known no 
one seemed to realize this more impres 
sively than Judge Livingston. It were 
well that there were more judges like him 
in this respect in the discharge of their 
duties in the criminal courts, and that, with 
him, they would feel: 

''In passing judgment seem not glad, 
Suoh scenes, though just, are always sad." 

My purpose, Mr. Chairman, in rising to 
address you was not to speak at length of 
Judge Livingston's good qualities, the 
purity of his life and of his distinguished 



career, but to make a motion ; and I do 
now move you, sir, that the following be 
adopted as an expression by the Bench and 
Bar of Lancaster county of their esteem of 
the good judge, who so long and so faith- 
fully served his people, and that the Court 
of Common Pleas be requested to order 
the same entered on its minutes in per- 
petual memory of him, that those who 
come after us may turn to it and learn 
what manner of man he was : 

John Boyd Livingston, LL.D., who was 
born in Salisbury township, Lancaster 
county, Pa., on October 14, 1821, and 
died October 18, 1906, served as president 
judge of this court from the first Monda; 
in December, 1871, until February 10, 
1904, when the infirmities of age induced 
him to resign. In every relation of life he 
was blameless. He was a God-fearing 
citizen, a learned lawyer and an upright 
judge. In the performance of his judicial 
duties he was always prompt, and justice 
was not delayed in his court. Dignity 
and unvarying courtesy to all connected 
with the administration of justice were 
singularly blended in his long judicial life. 
To every question submitted to him he 
gave the results of conscientious industry 
and of exhaustive and intelligent search for 
the truth. His judgments were what he 
believed to be the truth, and, as this was 
known of all men, their integrity was never 
questioned. His good name and fame are 
now a precious heritage to the people he 
served so well. 

Hon, Chas. J. Landis said : 
Gentlemen of the Bar: 

The minute which has just been read is 
a fitting tribute to the memory of Judge 
Livingston. He was the ninth President 
Judge of this District, counting from the 
adoption of the Constitution of 1790, and 
he served for over thirty-two years, a 
longer time than any of his predecessors. 
He was admitted to the Bar on January 
26, 1848, on motion of his preceptor, 
Thaddeus Stevens, before hardly a half- 
dozen of the present members of the Bar 
were bom. He was commissioned as 
President Judge to serve from the first 
Monday in December, 1871, for the term 
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of ten years ; but bis term was extended 
by reason of the Constitution of 1874, so 
that it ended on the first Monday in Jan- 
uary » 1882. With his re elections in 
1881, 1891, and 1901, we are all familiar. 
He bad a Ion<^ and honored career, arid he 
has stampjd his mark upon the legil his* 
tory of the state, as contained in the de- 
cisions of the Giiurts. He presided over 
this Court with great dignity, and even in 
troublous times impassively performed hin 
duty. He was affable, courteous and just, 
and did right as God gave him to see 
the right. 

I desire to testify to the extreme kind- 
ness and consideration with which he wel- 
comed me as his colleague upon this 
Bench. Then and there we agreed that, 
come what may, nothing should mar our 
personal relations. 1 am happy to say 
the compact continued to the end. I am 
thankful that his latter days were full of 
peace and comfort, and that he is now at 
rest from his labors. 

Hon. Eugene G. Smith said: 
Mr. Chairman : I arise to second the 
motion. 

It is a habit, and a melancholy pleasure, 
to clothe our thoughts in words of eulogy 
when we speak of the dead. It is becom- 
ing to r<*meniber their virtues and forget 
their faults. All mou have both. The 
passing of a life signifies hut little. The 
iofluence it exerted and its unspent force 
may mean much. So far as I know, noth- 
iog that we can say or do will either help 
or harm those who have gone beyond this 
sphere of human activity. What they 
have said or done, however, may be of 
perpetual benefit or a continuing injury to 
us. The power of the force of a lifd for 
good or evil cannot be calculated. 

Recognizing some of our shortcomings 
and the solemnity of this occasion, we ap- 
proach with respectful awe the- bier of the 
patriarch of the Lancaster' Bar. For a 
short time the hand of death has been 
i>tayed from among those in the summer of 
their vi^or and has been laid on one in the 
wititer of his decay. Judge John Boyd 
Livingston stood alone. There is none 
who preceded him and one only who 



closely followed him to our Bar. He was 
a lawyer before a half-score of us were 
horn, and a judge hefore the junior har 
had left the nursery. His was a long and, 
necessarily, eventful career. 

Four times by their ballots did the 
-electors of this district express their appre- 
ciation of his judicial qualities, and pre- 
viously had a large clientage manifested 
their confidence in him as a lawyer. The 
example of his professional success and 
judicial distinction ought to give encour- 
agement and confidence to every youn;^ 
man at the Bar. With a skill to feel the 
pulsations of the average man, with an 
address pleasing to him, and with an energy 
centralized upon the law, he illustrated 
conspicuously the prominence and influence 
to which one may attain, even with a 
limited scholastic training. It may be 
truly said of him, as it has been of others, 
that his profession was his mistress. With 
a jealous ar^or he spent his strength in 
her exactinjr service. He never allowed 
himself to tire of her charms. The divert- 
ing, but agreeable and beneficial inter- 
course with men had but little attraction, 
for him. The social life, with its refining 
influences, its educating polish, and its 
dissipating opportunities, did not appeal to 
his nature. He cared not for its benefits 
and escaped its temptations. 

The lawyer whose ambition carries him 
to the plane on which he stood, I counsel 
to study his character, emulate his 
singleness of purpose and industry, culti- 
vate his attracting manners, and he will 
have equipped himself to rival his profes- 
sional and judicial distinction. 

To complete the cycle of his life, time 
traveled five years more than four- fifths of 
a century. Much for good and for the 
benefit of mankind falls to the lot of one 
in such a span of time, but to him by 
reason of his position exceptional oppor- 
tunities came. For a generation or more 
the people of this community appealed to 
him in the name of justice, for the protec- 
tion of life, liberty and property. His 
responsibilities were great. He will live 
in his many decisions and opinions, and by 
them will he be known. 

He was an earnest friend. When the 
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tendrils of his affection attached to their 
object it was not alone for support, but 
that strength also be given to him to whom 
the J clung. Those who commended them- 
selves to bis friendship met a responsive 
fellowship. 

The most beautiful attribute of his char- 
acter shone by his fireside with his wife. 
Theirs seemed a congenial mating. Each 
filled the measure of affection to the full 
for the other, and sufiicient unto them- 
selves were they for companionship. Her 
death desolated his life. He was left, and 
alone. While his death fails to touch that 
chord of sympathy which ever vibrates in 
the human breast for a surviving widow 
and fatherless children, it, nevertheless, 
fills us with sorrow when we contemplate 
that there is no child nor descendant to 
shed a tear for him. To most of us he 
was well-known, and with mingled feelings 
of resignation and sadness we will follow 
his body to the grave. 

The minute was adopted and the meeting 
adjourned to attend the funeral in a body. 



C. p. OF LANCASTER COUNTY. 

In re Petitions of Oolumbia and Port De- 
posit Bailroad Oo. 

Jtailroads — Bond% for damages for 
changing road bed — Eminent domain. 

The Columbia and Port Deposit Railroad 
Company comes within the provisions of the 
Act of March 17, 1869, P: L. 12, which gives 
railroads the right of eminent domain to 
^* straighten, widen, enlarge and improve" 
their lines. 

A railroad has an apparent right to take prop- 
erty for widening and straightening its lines 
and if these purposes are set forth in its peti- 
tion, and it tenders bonds in a sufficient sum 
with adequate security, the court will approve 
the same, and the burden is on the land-owner 
to show that the right does not exist. 

Under the Act of May 81, 1887, P. L. 278, the 
purchaser of s railroad company sold under any 
process or decree of court, succeeds to the rights 
and franchises of the old company. 

Trust book No. 20, pages 280, etc. 

Petitions for approval of bends. 

H. M. North and H. M. North, Jr.y 
for petitions. 



John E. Malone^ Coyle ^ Keller^ John 
E. Snyder, H. Frank Eshleman, J. 
Roland Kinzer^ B. Frank Kready and 
John A. Nauman, contra. 

October 8, 1906. Opinion by Landib, 
P. J. 

By the Act of April 4, 1837, P. L., 
810, the Columbia and Maryland Line 
Railroad Company was duly incorporated, 
for the purpose of building a railroad ^^be- i 
ginning at a convenient point of intersec- 
tion of the Columbia and Philadelphia 
Railroad, at or near the Borough of Co- 
lumbia, in the County of Lancaster, and 
thence through the County of Lancaster, 
along the margin of the River Susque- 
hanna, to the Maryland line." By the 
18th section of the Act, it was declared 
lawful **for the president, managers and 
company of the said railroad company, and 
their agents, and all persons employed by 
or under them, for the purpose contem- 
plated * * * to enter upon any land they 
should deem necessary for laying out said 
road," etc., and section 16 provided that, 
whenever it should be necessary for the 
president, managers and company of said 
railroad to enter into and upon and occupy, 
for the purpose of making said railroad, 
any lands upon which the same might be 
located, if the owner or owners of said land 
should refuse to permit such entry and oc- 
cupation, and the parties could not agree 
upon compensation to be made for any in- 
jury or supposed injury that might be 
done to the said land by such entry and 
occupation, it should be lawful for the 
parties to appoint six suitable and disinter- 
ested persons, to estimate such damages, 
and, in case they could not do so, that the 
Court of Common Pleas, on application of 
either party, might make such appoint- 
ment. The road was to be commenced 
within five years from the passage of the 
Act, and completed within ten years; other- 
wise, the charter was to become null and 
void. We have no doubt but that, under 
the language of this Act, a right of eminent 
domain was granted to the company in the 
building of the contemplated railroad. By 
the Act of June 22, 1889, P. L., 894, the 
time for its completion was extended to 
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April 4, 1852; but nothiDg, however, ap- 
pears before us to show that the proposed 
road was either commenced or completed 
within the time stipulated. 

By the Act of April 18, 1868, P. L., 
1854 (820), a railroad, called the Go- 
Inmbia and Octoraro Railroad, was incorpo- 
rated, extending from Columbia by way of 
Washington Borough and vicinity of Safe 
Harbor to intersect the Philadelphia and 
Baltimore Central Railroad, or any other 
railroad, at any point in Chester or Lan- 
caster county south of the Philadelphia and 
Columbia Railroad. This road was to be 
completed in ten years. By the Act of 
March 29, 1866, P. L., 1857 (766), three 
additional years were allowed, and, by the 
Act of January 20, 1859, P. L., 754, it 
was extended for an additional three years. 
No road was constructed under any of 
these Acts. 

By the Act of April 12, 1856, P. L., 
1857 (775), a railroad, called the Wash- 
log and Maryland Line Railroad Company, 
was incorporated. This railroad was to 
run from the Borough of Washington, in 
Lancaster County, along the east bank of 
the Susquehanna, to the Maryland State 
line, with power to connect at said line 
with any railroad incorporated by the State 
of Maryland. The sixth section of this 
Act provided: ** That in case the Columbia 
and Octoraro Railroad Company do not 
commence the construction of that part of 
their road between Columbia and the Bor- 
OQgh of Washington within one year from 
the date of the passage of this Act, and 
finish the same within throe years there- 
after, then the said Washington and Mary- 
land Lino Railroad Company shall be 
authorized to locate and construct their 
road to the Borough of Columbia." By 
the fifth section of this Act, it was enacted: 
That whenever the parties cannot agree 
npon the damages claimed, either for lands 
or materials taken by the said company in 
the prosecution of their work, the said 
company may tender a bond and proceed, 
in all respects, as is provided and specified 
in the second section of an Act, entitled 
' A supplement to an Act incorporating the 
Pennsylvania Coal Company,' approved 
the seventh day of March, Anno Domini 



one thousand eight hundred and forty- 
nine." By the Act of April 1, 1868, P. 
L., 197, which is denominated A further 
supplement to an Act to incorporate the 
Washington and Maryland Line Railroad 
Company," the name of that company was 
changed to the Columbia and Maryland 
Line Railroad Company, and by the Act 
of April 4, 1864, P. L., 217, a further 
change was made from the Columbia and 
Maryland Line Railroad Company to that 
of the Columbia and Port Deposit Com- 
pany, and the company was also author- 
ized to consolidate with the Columbia and 
Port Deposit Railroad Company of Mary- 
land. By the Act of March 17, 1870, P. 
L., 476, it was declared that, to enable the 
Columbia and Port Deposit Railroad Com- 
pany to construct its railroad, it was 
thereby authorized to take arid appropriate 
for the same any real estate, however 
owned and occupied, full compensation be- 
ing made to the owner or owners thereof 
as provided by law, and the time for the 
completion of said railroad was thereby ex- 
tended for the term of ten years. 

The line of railroad was built about 
1870, but was subsequently sold about 
1890, and re-organized presumably under 
the Act of May 31, 1887, P. L., 278. 
That Act provides that, when any railroad 
belonging to a corporation of this state 
shall be sold under any process or decree 
of Court, the purchasers thereof shall 
thereupon be a body corporate, which 
shall be vested with all the property and 
franchises of the original corporation. 
When the new > company is organized, it 
succeeds to the corporate rights and fran- 
chises of the old company. Pittsburgh, 
C. and St. Louis R. R. Co. vs. Fierst, 96 
Pa., 144. 

This railroad having been constructed, 
under the general rules of law, the cor- 
porate power to locate its road and acquire 
land by eminent domain was exhausted by 
its first complete exercise. Western New 
York and Pennsyvania Ry. Co. vs. Buf- 
falo, Rochester and Pittsburgh Ry. Co., 
193 Pa., 127. But it had a right, we 
think, under the Act of March 17, 1869, 
section 1, P. L. 12, to straighten, widen, 
etc. As was said by Mr. Justice Mitchell, 
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in the case jost cited: Experience in 
railroading has shown the expensivencsa in 
wear and tear and other disadvantages of 
carves and detours made to avoid natural 
ohstacles and the greater economy as well 
as other advantages of a straight track. 
It was in aid of this kind of improvement 
that the Act of 1869 gave the powers to 
straighten, widen, etc., the Mines' of the 
railroad." That Act enacts that it shall 
and may be lawful for any railroad, canal 
and slackwater navigation company, now 
or hereafter incorporated by or under any 
law of this Commonwealth, to straighten, 
widen, deepen, enlarge and otherwise im 
prove the whole or portions of their lines 
of railroads, canals and slackwater naviga- 
tion," etc. It will be observed that the 
power is not limited to such corporations as 
were in existence at the time of the pas- 
sage of the Act of 1869, but applied gen- 
arally to those " now or hereafter incor- 
porated by or under any law of this 
Commonwealth." It is, therefore, perfectly 
clear to us that this company came ivithin 
its express provisions. 

But let us proceed one step further in 
this investigation. The petitions before m 
are regular upon their face. The pur 
poses set forth therein are the widening 
and straightening of the line. Prima 
facie, they are presented in good faith and 
for these purposes. We, therefore, con- 
elude that we have nothing to do but to 
pass upon the question of the sufficiency of 
the sureties and the amounts of the bonds. 
In Getz V8. Philadelphia and Reading 
Railroad Co., 1 Walker, 427, the Supreme 
Court held that the approval of a bond 
given by a railroad company to secure 
damages for land taken does not determine 
the question whether the railroad company 
has the right, under its charter to appro- 
priate the land. The lower Court, it says, 
decided merely the question of the suffi- 
ciency of the sureties and the amount of 
the bond," and that decision was conclu- 
sive and not the subject of an appeal. To 
the same effect are Slocam's Appeals, 12 
vy. N. C, 84 ; In re Bond of the West 
Side Railroad Company v$. Smith et aL, 
33 Pittiburgh, 213; Myers vs. Delaware, 
Lackawanna an d Westera J^ailroad Co., 2 



Del., 884. In Pennsylvania Company vi. 
Jones, 2 Dist. Rep., 759, Judge Biddle, 
of Philadelphia, held that a railroad com- 
pany has an apparent right to take prop- 
erty for railroad purposes, and if it tenders 
a bond in a sufficient sum, with adequate 
security, the Court will approve the same, 
and the burden is on the land-owner to 
show that, in his case, the right does not 
exist. 

We are, therefore, of the opinion that, 
the petitions in this case being prima fane 
correct, all that it is necessary for us to 
consider at this time is, whether the bonds 
tendered to us are in a sufficient amount, 
there being no objections to the security 
upon them. 



C. P. OP LANCASTER COUNTY. 

Fisher Foundry and Machine Co. (Incorpor- 
ated) vs. Bosquehanna Iron & Steel 

Co. (No. 2). 

Receive) $ — Mechanics* liene. 

A oiechanios' lien may be filed agaioBt real 
eBtate of a ooiporation in tbo hands of a re- 
ceiver and judgment may be entered tbereon, 
although Do prooeedings to c(»lleot the Kanie by 
ezeoution should be allowed. 

April Term, 1905. No. 32. 

M. L. D. No. 6, page 48r». 

Rule for judgment fpr want of a suffi- 
cient affidavit of defense. 

M. G. Schaeffer, for rule. 

W. U. Heneelmi Walter C, Dovgla$, 
contra. 

September 22, 1906. Opinion by Lan- 
Dis, P. J. 

In this same case, reported in 22 Lan- 
caster Law Review, 292, this Court held 
that, where real estate was in the hands of 
a receiver, a lien could, nevertheless, be 
filed, and a rule to strike off the mechanic's 
Hen filed therein was, therefore, dis- 
charged. It is clear to me that no pro- 
ceedings should be permitted to collect the 
claim by execution against the property in 
the hands of the receivers ; but there does 
not appear to be any serious difficulty in 
allowing the judgment to be entered upon 
the lien. It is shown, by the record,' that 
on December 21, 1904, leave was |^nted 
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to issue a sci. fa.^ and counsel for the de- 
fendent do not deny that there is a valid 
claim against the corporation, nor that the 
amount is a correct and just one. We, 
therefore, conclude to enter judgment in 
favor of the plaintiff for the sum of $6,- 
657.26. 
Judgment for plaintiff. 



C. P. OP LANCASTER COUNTY. 

Oentral Pipe Valve and Constructioii Co. 
(incorporated) vs. Susquehanna Iron 
and Steel Co. (No. 2). 

April Term, 1906. No. 33. 

M. L. D. No. 6, page 488. 

Rule for judgment for want of a sufficient 
affidavit of defense. 

M, Q. Schaeffery for rule. 

W. U. ffensel and Walter 0. Douglas^ 
contra. 

September 22, 1906. Opinion by Lan- 
Dis, P. J. 

For the reasons set forth in Fisher 
Foundry and Machine Co. vs. Susque- 
hanna Iron and Steel Co., April Term, 
1905, No. 82, in which an opinion has 
just been rendered, judgment is now en- 
tered in favor of the plaintiff for $6,973.42. 

Judgment for plaintiff. 

C. P. OF LANCASTER COUNTY. 

Gkmbe Stumpf 

Inadequacy of verdict — Selling liquor to 
intoxicated person — Damages for — Act 
of May 8, 186i, P. /.., 663. 

A verdict will not be disturbed for ioade- 
qoaoy where there was room for a wide differ- 
eDoe of opiuioD and no improper influeiioes are 
shown. 

Id a suit for damages for faroishing liquor to 
an iutoxicated person, it is not cauRe for a new 
trial that the court affirmed as a general propo- 
sition a point that the Act of May 8, 1854 was a 
penal statute and to be strictly construed. The 
point was irrelevant and the answer harmless. 

March Term, 1904. No. 7. 

Rule for a new trial. 

Coyle ^ Keller for plaintiff and rule. 

W. T. Brown and John E. Malone^ 
contra. 



The first and eighth reasons for a new 
trial were as follows : 

" 1. The verdict in the sum of one hun- 
dred dollars was inadequate and against 
the uncontradicted evidence as to the per- 
manency and extent of the injuries of the 
plaintiff caused hy the acts which the jury 
find to have been committed by the de- 
fendant. 

8. The Court erred in answering stall 
the defendant's sixth point, it hot being a 
matter with which the jury had any con- 
corn, and reference to which was likely to 
mislead them." 

The defendant's sixth point and the 
answer thereto were as follows : 

" 6. Penal statutes and those derogatory 
to the common law must be strictly con- 
strued. The Act of May 8, 1854, under 
which this suit is brought is a penal statute 
and must be strictly construed. 

Answer. That is the law as to penal 
statutes. As a proposition of law we af- 
firm the point." 

October 6, 1906. Opinion by Landis, 
P. J. 

Upon the argument of this rule but two 
of the reasons filed by the plaintiff were 
insisted upon. The first complained of the 
inadequacy of the verdict, and the eighth 
that no answer should have been given to 
the defendant's fifth point. 

Upon the first ground we do not feel 
like disturbing the verdict. The facts were 
fully presented to the jury in the testimony, 
the case was skillfully tried by the counsel 
engaged, and we endeavored to explain to 
the jury the law and its application to the 
facts. The facts were for the jury, and as 
the case was one about which there could 
have been a wide difference of opinion it 
would not be strange if some compromises 
were made to reach a conclusion. How 
the verdict was arrived at we have no 
means of knowing, but there is no pretense 
that any unfair influences were at work on 
cither side to procure it. 

We must f'-ankly admit that we do not 
quite see the application of the principle 
of law contained in defendant's sixth point. 
We therefore refrained from answering it, 
except to state that as a general proposi- 
tion of law it was correct. We cannot, 
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however, see how any harm could be suf- 
fered by any one from the answer, and we 
think the mere fact that it was thus answered 
an insufficient ground upon which to award 
a new trial. 

The reasons filed are therefore dismissed 
and the rule for a new trial discharged. 

Rule discharged. 

C. P. OP LANCASTER COUNTY. 

Oommonwealth tb. Meiskey. 

Obitructing offict^rs—^^ Process under 
Act of March SO, 1860, Sec. 8. 

Selling goods previously taken under an exe 
oution is procesii" nvithin the meaning of the 
Act of March 80, 1860, Sec. 8, \\ L. 8a5, relat 
ing to obstruction of officers executing legal 
process. 

September Session, 1906. No. 104. 
Indictment for obstructing a public officer. 
Motion to quash indictment for motion. 
*S. V. Hosterman, for motion. 
J. W. Brown, District Attorney, contra. 
October 6th, 1906. Opinion by Landis, 

By the Act of March 80, 1860, section 
8, P. L. 885, it is provided that, " if any 
person shall knowingly, willfully and 
forcibly obstruct, resist or oppose any 
Sheriff, Coroner, other officer of the Com- 
monwealth, or other person duly author- 
ized, in serving or attempting to serve or 
execute any process or order of any Court, 
Judge, Justice or Arbitrator, or any other 
legal process whatsoever, . . . such per- 
son shall be guilty of a misdemeanor," etc. 

In Breitenbach v$. Bush, 44 Pa., 318, 
it was held that the word " process " is 
comprehensive enough to include all forms 
of execution as well as original and mesne 
process, and certainly the execution in- 
cludes the sale of property levied upon as 
well as the levy itself. When, then, the 
indictment charges that the defendant did 
knowingly, willfully and forcibly obstruct, 
resist and oppose A. B. Landis, a Deputy 
Sheriff of the Commonwealth, from execnt 
ing a legal process, to wit. : From selling 
goods which had previously been taken 
under a writ of execution to August Term, 
1906, No. 13, wherein Frlank L. Sprecher 



is plaintiff and B. F. Meiskey is defend- 
ant," it seems to me ^hat it sets forth a 
sufficient offence indictable under the stat- 
ute. For this reason, the motion to quash 
is denied. 

Motion denied. 



Thk Cohesive Force of Graft. — In 
Wilson vs. Otoe County (Neb.), 98 N. 
W. Rep. 1050, the court, in discussing a Stat 
ute forbidding contracts between a oounty 
and county officers, said: *'The temptation 
of public officers to vicarious generosity is 
well known. It assails them with greater 
force when the object of such generosity is 
one of their own number, and in a position 
to reciprocate or to further or thwart the 
purposes of his fellows. The object of the 
provision just quoted is to remove that 
temptation so far as possible, and to render 
innocuous that spirit of amity and reciproc- 
ity which is apt to prevail among public 
officers." Lord Chesterfield himself could 
not have deGned "graft" more politely. 

— Law Notes, 



" Now Pat " said a magistrate to an old 
offender " what brought you here a^ain? " 

" Two policemen, sor " was the laconic 
reply. 

*' Drunk I suppose?" queried the magis- 
trate. 

" Yes, sor " said Pat " both av thim." 



0. C. ADJUDICATIONS. 

Thursday, October 11, 1906. 
Adjudications. 

Elizabeth Patterson (amended). Mount 
Joy Boro. 

Clayton Wiggins (amended). Providence. 
Jacob Bollinger (amended), Edgar Co., 
111. 

Christian Weaver (amended), E. Earl. 

Chas. W. Minnich, Columbia. 
Monday, October 15, 1906. 

Maria Grabill of Upper Leacock, $13,- 
827.79. 
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Q. 8. OF LANCASTER COUNTY. 
Commonwealth vs. Siple. 

Fith laws — Svmmary conviction — Ap- 
peal from. 

While ordinarily an appeal from a summary 
cooviotion bhould not be allowed if the case was 
fairly heard by the magiBtrate, unless there is a 
doubtful legal question involved, or afrer- 
disoovered evidence, the court may in its dis- 
cretion allow an appeal on other grounds. 

In this case the court refused to strike off an 
appeal from a summary conviction for violation 
of the liKh lawK, allowed on a petition setting 
forth that there >va8 a conflict in the testimony 
of the Commonwealth's witnesses, and the de- 
fendant produced a license to fish from the 
Lancaster ('ounty Treasurer and denied that he 
had failed tt> remove the bottom of his finh bas- 
ket as alleged. 

January Sessions, 1906. No. 18. 
Suromary conviction for violating fish 
laws. 

Rule to strike off appeal. 
W, H. Rolajidj for rule. 
W. U, Hensel^ contra. 

The petition for appeal alleged That 
there was a conflict of testimony on the 
part of the witnesses for the Common 
wealth, an(l that the defendant was sworn 
and produced a license granted by the 
County Treasurer of the County of Lan- 
caster giving him permission to fish on the 
Susquehanna River with a fish basket, and 
defendant swore that he had removed the 
bottom of said fish basket between the 
hours of sunrise and sunset." 

October 13, 1906. Opinion by Hass- 
LER, J. 

The appeal in this case was allowed by 
one of the Judges of this Court on Novem- 
ber 21, 1905. The rule to strike off this 
appeal was granted by this Court upon 
agreement of counsel. No reason is as- 
signed in the rule for the striking off of 
the appeal, but, at the argument, it was con- 
tended that because it did not come within 
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one of the reasons suggested by Judge 
Wickham, in the case of Thompson 
Preston, 5 Sup. Ct., 164, it should not have 
bt en allowed, and, therefore, should now be 
stricken off. 

Art. V, sec. 14, of the Constitution of 
Pennsylvania, and the Act of 17 April, 
1876, P. L. 29, authorized the Court of 
Quarter Sessions, or any Judge thereof, 
upon cause shown, to grant an appeal in 
all cases where a defendant has been sum- 
marily convicted before a magistrate or 
court not of record. What is meant by 
cause shown is not specified in the Act, 
but is left to the sound discretion of the 
Court, or Judge thereof, to whom the ap- 
plication is made : Commonwealth V9. 
Hendley, 7 Sup. Ct., 356. In the case of 
Thompson v%, Preston, 5 Sup. Ct., 154, 
Judge Wickham says : Ordinarily an ap- 
peal should not be permitted, if the party 
desiring it has had an opportunity to fully 
and fairly present his case before the 
magistrate, unless a doubtful legal question 
is involved, or there is something to indi- 
cate oppression, corruption or disregard of 
law on the part of the magistrate, or after- 
discovered evidence which would justify a 
new trial, under the well-known rules re- 
lating to new trials for that cause." The 
case decides that where the petition for an 
appeal did not assign one or more of these 
reasons, the action of the lower Court in 
refusing an appeal would not be reversed. 

While ordinarily an appeal should not 
be allowed in cases of summary conviction, 
unless such reasons are assigned as are 
suggested by Judge Wickham, cases may 
arise where, in the exercise of the discre- 
tion vested in us, we should allow appeals 
on other grounds. In this case we con- 
sidered the petition and were of the opinion 
that it showed such a case as entitled the 
defendant to an appeal, and, having exer- 
cised our discretion and granted it, we 
must refuse to strike it off. We therefore 
discharge the rule. 
Rule discharged. 

]NoTB. — The court discharged similar rules 
In the oases against Ortman, Shultz, Gram. 
Light,. Clark, Sargeu, Frame, Weaver and 
Hoffman. January Sessions, 1906. Nos. 19- 
24, 02 and 68, **for the reasons given in the 
opinion in Com. V9. Jacob Siple." 
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Q. B. OP LANCASTER COUNTY. 
Oominonwealtli vb. Wilhelm. 

Indictment — Bill found hy grand jury 
at later term than that named in the 
reeo gnizance — Notice. 

A bill of IndlctmeDt oaD not be found bj a 
gnnd Jnrj sammoned for a term later tban that 
named in the defendant's recognizance nnleee 
reasonable notice first be giyen him that the bill 
to to be laid before that grand jury. 

April Sessions, 1906. Ho. 46. 

Indictment No. 101 for false pretense. 

Motion to quash. 

j9. Fi Davie^ for motion. 

J. W. Brown^ District Attorney, contra. 

October 18, 1906. Opinion by Hass- 

LBR, J. 

The recognizance in this case was re- 
turned to April Sessions, 1906, and the 
indictment sent to the grand jury at Sep- 
tember Sessions, 1906. One of the reasons 
assigned in the motion to quash is that the 
grand jury that found the bill was sum- 
moned for a term later than that named in 
the return or recognizance, without any 
notice to the defendant that the bill would 
be laid before said grand jury. This mat- 
ter has been discussed very thoroughly 
by Judge Edwards, in the case of Com- 
monwealth vt. Rice, 15 Dist. Rep., 604. 
He decides, on the authority of the cases 
there cited, that an indictment cannot be 
found by a grand jury summoned for a 
term later than that named in the recog- 
nizance, unless reasonable notice be first 
given to the defendant that the bill is to 
be laid before that grand jury. It is the 
right of the defendant to inquire into the 
drawing and composition of the grand jury 
which is about to pass upon the charge 
against him, or, in other words, the right 
of challenge to the array and for cause. 
He had this right at common law, and it 
is recognized in the criminal jurisprudence 
of Pennsylvania. He must exercise it at 
the proper time, that is, before the grand 
jurv passes upon his case, and, if he has 
no knowledge as to what grand jury is to 
pass upon the case, he is deprived of this 
right. When he gives bail to appear at 



the next Court of Quarter Sessions, be 
knows what grand jury is to act on his 
case, and that is notice sufficient to enable 
him to challenge that grand jary; but 
when it is sent to a subsequent grand jury, 
he must have notice of it, else he will be 
deprived of this right, a right which, 
though not often exercised, is a right of 
which he cannot be deprived. No notice 
having been given to the defendant in this 
case that this indictment would be sent be- 
fore the September grand jury, his recog- 
nizance having been returned to the April 
Sessions, we must sustain the motion to 
quash the indictment. 
Indictment quashed. 



Q. 8. OF LANCASTER COUNTY. 

Road in Weat Lampeter Townahip. 

Opening of confirmation of report of 
viewers— J uriediction — Termini — Al- 
teration in report — THme of meetivg. 

A oonrt has power, after the expiration of 
the term at which the order oonfirminfi: the 
report of viewers in a road case has become 
abflolnte, to open each confirmation and qoash 
the proceedings and permit exceptions nunc pro 
tunc to be filed. In doing this however the 
court can not consider questions of fact or ex- 
pedieocj, but is confined to such irregularities 
appearing on the record as go to the jurisdiction 
of the court to make the decree or present upon 
the face of the order to open the road an insa- 
perable barrier to its execution. 

Where the report of yiewers definitely fixes 
one of the termini of the proposed road and 
from it, following the courses and distanceit 
mentioned, the other terminus can be ascer- 
tained, the confirmation of the report will not 
be opened on account of inability to execute the 
order by reason of uncertainty as to the ter* 
mini. 

Where an alteration was made in the order 
to yiewers after it left the court, the court has 
no jurisdiction to confirm a report based on 
such order. 

Where the meeting of viewers was not held 
until after the first day of the term to which it 
was returnable, the court is without jurisdic- 
tion to confirm their report. 

January Sessions, 1905, Min. 514. 

Rule to open confirmation of report, 
vacate order to supervisors and file excep- 
tions nunc pro tunc. 

H. Edgar Sherte^ for rule. 



Digitized by 



LANCASTER I 

n. M. ITouser and S. V. Ho$terman, 
contra. 

October 13, 1906. Opinion by Hass- 
LBR, J. 

The report of the viewers on this rond 
was confirmed rnsi on April 19, 1905, and 
ha8 since been confirmed absolutely. On 
September 16, 1905, an order was issued 
to the supervisors of West Lampeter Town- 
ship directing them to open it. On July 
7, 1C06, the supervisors and a number of 
taxpayers and residents of West Lampeter 
Township presented their petition to this 
Court, asking to have the order to open 
vacated, the confirmation opened, and that 
they be permitted to file exceptions to the 
report of viewers nunc pro tunc. Upon 
this petition the present rule was granted. 

It has fre<|ucntly been decided that a 
Court has power, after the expiration of 
the term at which the order confirming the 
report of viewers in a road case has become 
absolute, to open such confirmation and 
either to quash the proceedings, or permit 
exceptions vunc pro tunc to be filed. In 
doing tliis, however, the Court cannot con- 
sider questions of fact or expediency, but 
is confined to such irregularities as appear 
upon the record: Road in Dunbar Town- 
ship, 12 Sup. Ct., 491; Road in Sewickley 
Township, 28 Sup. Ct., 170; O'llara 
Town:}hip Road, 152 Pa., 819. In Cres- 
cent Township Road, 18 Sup. Ct., 160, it 
is said in such a case, that no irregularity 
in the proceeilings which did not go to the 
jurisdiction of the court to make the 
decree, or present upon the face of the 
order to open the road an insuperable 
barrier to its execution, can now be con- 
sidered." 

As seven of the ten reasons set forth in 
the petition upon which this rule is granted, 
althouirh based on matters appearing on 
the record, do not go to the question of 
our jurisdiction to make the decree con- 
firming the report of viewers, or do not 
present insuperable barriers to the execu- 
tion of the order to open, we need not 
consider them, even though they point out 
such defects as would have been fatal to 
the proceedings if advantage had been 
taken of them at the proper time. 
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Of the remaining three reasons two raise 
a question of our jurisdiction to have de- 
creed a confirmation of the report of view- 
ers, and one is intended to raise the ques- 
tion of the inability of the supervisors to 
execute the order to open. This latter 
reason is, " That the petition for the said 
road does not sufficiently describe the 
termini of the road to be laid out, etc.'* 
Authorities are numerous to the effect that 
where the report of the viewers does not 
fix the termini, or one of them, so definitely 
and certainly as to enable the supervisors 
to ascertain the termini in their attempt to 
execute the order to open, an absolute con- 
firmation of the report should be opened. 
In such cases the failure to definitely locate 
the termini, or one of them, presents an in- 
superable barrier to the execution of the 
order to open, as the supervisors cannot 
find just where the road begins or ends. 
No such reason would apply in a case 
where the petition does not sufficiently de- 
scribe the termini, and the report, sub- 
stantially conforming to the petition, does 
80 fix them, thus curing the defect, if it is 
one, in the petition. The order is based 
on the report, and, if the termini, or one 
of them, is so fixed in the report that the 
other can be ascertained by following the 
courses and distances of the road contained 
in the report, no difficulty or insuperable 
barrier arises to its execution, (Hector 
Township Road No. 1, 19 Sup. Ct., 120), 
and it would not he a reason for vacating 
the decree of confirmation. The report in 
the present case does definitely and cer- 
tainly fix one of the termini " on the Old 
Factory Road eighty-eight feet six inches 
east of the east end of the Old Factory 
bridge," and from it, following the courses 
and distances mentioned in the report, the 
other terminus can be ascertained. The 
report substantially conforms to the peti- 
tion. The order to the supervisors to 
open is based on the report, and from it no 
difficulty can be experienced by them in 
ascertaining the termini. There is noth- 
ing in tliis reason, therefore, which would 
entitle the petitioners to the relief asked 
for in their petition. 

The other two reasons, as we have said, 
question our jurisdiction to make the 
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decree confirming the report of viewers. 
The first is That an alteration has been 
made in the said order (to viewers), as 
yonr petitioners believe, since the con- 
firmation of said report and since the order 
for opening of the said road has been 
issued to the supervisors, as follows, viz. : 
The word all has been changed to part^ 
and, after West Lampeter, has been added 
* and part in the City of Lancaster,' mak- 
ing the said order read, ^ part in the Town- 
ship of West Lampeter and part in the 
City of Lancaster,' instead of ^ all in the 
Township of West Lampeter,' as origin- 
ally." 

That said alteration and change has been 
made appears on the face of the record. 
An examination of the order to the viewers 
shows it. The answer of the respondents 
admits that the alteration was made by the 
attorney for the petitioners- for the road, 
but that it was made before the viewers 
were sworn. The order to viewers is the 
act of the Court, and it cannot be changed 
or altered in any respect except by the 
Court. If any such chanj^e, however 
slight, be made in it after it leaves the 
Court, it is no longer the order of the 
Court, and viewers have no authority to 
act under it. A report made upon such 
an order is a report made without the or- 
der of the Court, and the Court has no 
jurisdiction to confirm it. 

The second of these reasons is that 
" The report shows that the meeting of 
viewers was not had until two days after 
the commencement of the term to which it 
was returnable." 

The first day of the term after the order 
was issued was April 17, 1905. The re- 
port shows that the viewers signed it on 
April 19, 1905, two days after the expira- 
tion of the order. Even though the order 
had not been changed or altered, it would 
have expired on April 17, 1905, and, after 
that date, the viewers had no authority to 
act under it. Having decided to report 
in favor of the road, on April 19, 1906, 
as shown by their report, they acted after 
their power had expired, and the Court 
was without authority to confirm such un- 
authorized action: Metzler's Road, 62 Pa., 
162 ; Rapho Township Road, 21 Lane. L. 



R., 68 ; Rush Township Road, 2 Legal 
Rec. R., 193. 

We therefore revoke the order to the 
supervisors to open this road, vacate the 
decree confirming the report of viewers, 
and permit the petitioners to file exceptions 
nunc pro tunc^ and order and direct that 
the sixth and ninth exceptions set forth in 
their petition be filed within thirty days. 

Rule made absolute. 



Q. 8. OP LANCASTER COUNTY. 

Oommonwealth Newcombe. 

Indictment 8 — Quashing of — Shooting on 
Sunday — Act of June 5, 1878^ Sec, 
17. 

An indiotmeot maj be quanhed for znatters 
not apparent upon the face of the record. 

A motion to quash a bill of indictment is a 
prooeeding addressed to the discretion of the 
court as regulated by judicial rule. 

The Act of June 8, 1878, Sec. 17, P L.. 160, 
refers only to the shooting of game, and where 
a complaint charges that the defendant did 

shoot off a gun in direct violation " thereof, 
and the indiotment charges that he did unlaw- 
fully shoot on rhe first day of the week called 
Sunday*' but the return of the justice shows 
that he shot not at game but '* to chase away 
chickens *' the indictment should be quashed. 

September Term, 1906. No. 190. 

Indictment No. 109 for shooting on 
Sunday. 

Motion to quash. 

Appel ^ Appelj for motion. 

J, W. Brown^ District Attorney, contra. 

October 13, 1906. Opinion by Hass- 
LER, J. 

The complaint charges that E. H. New- 
combe did, on May 20, 1906, shoot off a 
gun, in direct violation of the Act of 8 
June, 1878. The Act of 8 June, 1878, 
P. L., 160, is entitled, An Act to amend 
and consolidate the several acts relating to 
game and game fish." Section 17 pro- 
vides that there shall be no hunting or 
shooting or fishing on the first day of the 
week, called Sunday," etc. 

It is clear that Section 17 can only refer 
to shooting game, as the purposes of the 
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Act, as expreesed in the title, confine its 
provisions to such shooting. The indict- 
ment charges that the defendant did un- 
lawfully shoot on the first day of the week, 
called Sunday." It is possible, that if we 
cannot look beyond the complaint and the 
iDdictment, that the indictment would suffi- 
ciently follow the complaint and be good, 
as it is broad enough in its terms to cover 
sach shooting as is prohibited in the Act of 
1878. In Commonwealth vs. Bradney 
et al.y 126 Pa., 199, Judge Clark says: 

It cannot now be doubted that an indict 
ment may be quashed for matters not 
apparent upon the face of the record. 
Bish. Cr. Law, 768. There is an apparent 
conflict in the cases, but the power of the 
court in this state has been recognized in 
frequent instances and to such an extent as 
to establish the rule beyond question. In 
support of this we may cite Jillard vs. 
Commonwealth, 26 Pa., 169 ; Brown vs. 
Commonwealth, 78 Pa., 321 ; Common- 
wealth v9. Bartilson, 85 Pa., 482; and 
Commonwealth vs. Green, 126 Pa., 531. 
It is also true that a motion to quash a bill 
has been treated as a proceeding addressed 
to the discretion of the court, a discretion 
regulated by judicial rule," etc. 

Looking beyond the indictment and com- 
plaint we find from the return of the justice 
that the shooting complained of was shoot- 
ing to " chase away the chickens that were 
doing damage to the premises." This is 
not such shooting as is contemplated in the 
Act of Assembly under which the com- 
plaint was made. It was not shooting 
game, or in any way connected with game: 
No conviction could be sustained on such 
an indictment, and it is useless to put both 
the commonwealth and defendant to tho 
expense and trouble of a trial. In the 
exercise of the discretion vested in us, 
therefore, we sustain the motion to quash 
the indictment. 

Indictment quashed. 



(^ammatf ffe»S"i»tv. 

C. p. OF LANCASTER COUNTY. 
Buhl TS. Buhl. 

Opening of Judgment — Undue influence 
— When evidence of insufficient. 

Where the defendant, who signed a Judgment 
note, was not aged and feeble or wi& mental 
faculties impaired, and was not imprisoned or 
threatened and no fiduciary relation existed 
between the parties, bat she understoo4 that 
she was signing the note as compensation for 
nursing, knew its amount and requested that it 
be made to appear in full settlement, the judg- 
ment entered thereon will not be opened for 
undue influence although the defendant was at 
the time siok in the house of the plaintiff and 
no one was allowed to see her in the absence of 
a member of the plaintiff's family and the plain- 
tiff's husband requested her to sign the note 
and the evidence is conflicting as to whether or 
not the plaintiff was entitled to the compensa- 
tion for which the note was given. 

The undue influence necessary to warrant the 
opening of the judgment roust have been such as 
would deprive the defendant of the freedom of 
mind necessary to enable her to make a contract. 

January Term, 1906. No. 454. 
Rule to open judgment. 
2). McMuUen^ for rule. 
F. S. Oro{f\ for garnishee. 
Wm. It. Brinfon and John A. Hippie^ 
contra. 

Oct. 13,1906. Opinion by Hassler, J. 

The judgment which we are asked to 
open in this case is entered on a judgment 
note, upon the face of which is written. 
This note being given for extra nursing 
from February 9, 1904, to December 1, 
1905, settlement in full of all claims." 

From the petition and answer and de- 
positions taken in support of them we find 
the following facts: In October, 1902, the 
defendant, Fanny R. Ruhl, was threatened 
with typhoid fever and was taken to the 
iiome of her brother, J. R. Ruhl, who is 
the husband of the plaintiff in the judg- 
ment. Later a chronic abscess appeared 
on her leg and she was confined to her 
room and bed all or much of tho time until 
she left the plaintiff's house, in December, 
1905. During the last two years she 
required constant care and attention, much 
of which was quite disagreeable and offen- 
sive, and all of which was furnished by the 
plaintiff in the judgment. At or about the 
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time when she oame to her brother's house 
defendant says it was agreed that she was 
to pay $5.00 per week for boarding and 
the nursing which she would require^ all 
of which, except for the last three months 
of her stay, she paid quarterly. The 
plaintiff and her husband say the contract 
was only for boarding and room rent, and 
that nothing was said about nursing. 
Sometime before defendant left plaintiff's 
house, because plaintiff had broken down 
in health, compensation for nursing for the 
last two years was talked of. Defend- 
ant says $1.00 a day was mentioned, but 
she thought it too much. PIaintiff*8 
husband says that the defendant agreed to 
pay that amount, and plaintiff says she 
(defendant) at first thought the amount 
too much, but when it was explained to her 
what others were paying, she did not say 
any more. Testimony was also produced 
to show that the compensation was not un- 
reasonable. At the instance of plaintiflTs 
husband the judgment note was drawn up, 
and, at the request of the defendant, A. G. 
Hamaker, a notary public and one of the 
subscribing witnesses on the note, was 
called in to witness her signature to it. 
The testimony is conflicting whether she 
requested Dr. J. Francis Dunlap, the other 
subscribing witness, to be present or not. 
Ttie defendant asked the two subscribing 
witnesses whether she should pay the 
amount mentioned in the note and was 
advised by Mr. Hamaker that she need 
not sign it at that time, but should think it 
over for a few days. Plaintiff's husband 
said there was no use in that, as the 
witnesses were here to witness it now. 
The defendant then asked if it was in full 
settlement, and, upon that being written 
in the body of the note, she signed it. 
She clearly understood what she was 
doing. She knew the amount of the note 
and that it was in full settlement for nurs- 
ing from February 9, 1904, to December 
1, 1905, together with all other claims 
which the plaintiff" or her husband had, or 
might have, against her. Testimony was 
also produced to show that during her 
sickness she was not allowed to see any 
one except in the presence of plaintiff or 
some member of her family. 



We are asked to open this judgment for 
the reason that she signed it unwillingly, 
under the compulsion and constraint of her 
brother, the said J. R. Ruhl, the husband 
of the ).laintiff, and that she did not then, 
nor does she now, owe the money called 
for in it, and that the note is without con- 
sideration. 

The testimony is conflicting as to whether 
the plaintiff was entitled to the compensa- 
tion claimed by her, and in payment of 
which the note was given. The defendant, 
if not under duress, or if she was not un- 
duly influenced to sign the note, confessed 
her liability to pay, and, in writing, agreed 
to pay. This it corroborating the plaintiff 
and her husband that the original contract 
was not to include compensation for nur- 
sing. This writing she cannot now avoid 
or set at naught in the absence of proof of 
fraud, misconduct, duress or undue influ- 
ence in obtaining it. If there was any 
constraint or compuhion amounting to 
either duress or undue influence, the de- 
fendant is entitled to the relief sought. 

In order to avail herself of the plea of 
having signed the^note under duress, it is 
necessary for her to show that she was im- 
prisoned, or signed because of fear caused 
by threats: 9 Eng. & Am. Kncy. of Law, 
443 to 460. No testimony was produced 
to show that she was imprisoned. Even 
though she was not allowed to see visitors 
and friends in the absence of the plaintiff 
or some member of her family, it was not 
imprisonment. All arrangements had been 
made to move her to the German Baptist 
*Home, where she now is and where she 
desired to be taken, before she signed 
the note. There is not the slightest evi- 
dence of any threat having been made. 
The undue influence necessary to entitle 
her to relief must be such as would deprive 
her of the freedom of mind necessary to 
enable her to make a contract. We have 
examined a great number of cases on this 
subject and are unable to find any that 
would justify us in finding from the testi- 
mony, submitted in this case, that there 
was any undue influence here. Undue in- 
fluence arises generally where one of the 
parties is aged or feeble and their mental 
faculties are so impaired as to be easily 
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influenoed and imposed apon : Hunt V8. 
Moore, 2 Pa., 105 ; Smith v$. Loafman, 
145 Pa., 628 ; Unroh v$. Lukens, 166 Pa., 
324. Or where the parties stand in a 
fiduciary relation towards each other: 
Smith v$. Loafman, 145 Pa., 628 ; Arthurs 
V9, Bridgewater Gas Company, 171 Pa., 
582; McDermott vs. Bennett, 213 Pa., 
129. No such state of facts has been 
shown as will bring this case within either 
of these two classes. The defendant's 
mind was not affected by her illness. She 
understood perfectly that compensation was 
asked for nursing, and that she was giving 
the note in payment or settlement of that 
claim. She knew the amount for which it 
was given ; she asked to have certain wit- 
nesses present when she signed it; she 
asked them if she should sign it, and was 
told by one of them that it was not neces- 
sary to be done now, but that she might 
think it over for a few days ; she then re- 
quested that it should be made to appear 
to be in full settlement of all demands, and 
signed it. Nor did the parties stand in a 
fiduciary relation towards each other. We 
fail to see in the testimony anything to in 
dicate that defendant signed the note under 
constraint or compulsion, or that there was 
any duress or undue influence, and must 
permit the settlement which she made to 
stand, even though she now believes she 
made a bad bargain. 
Rule discharged. 



The Young Lawyer. 

Mt name has long been a household 
word — in my own family. I do not pre- 
tend to be a great lawyer — I am. And yet 
even I was once a young lawyer. And to- 
day I love the young lawyer, even as I do 
myself; and all that I shall say will pro- 
ceed from an impulse to do him good. I 
am neither '*ca8e" hardened nor em- 
bittered by multiplicity of suits. I shall 
be cruel only to be bright. My sympa- 
thieff are broad and deep ; yet I can look 
upon him in the "dry light" of science, 
dispassionately and without asperity. So 



to-night I shall lay aside all distinctions 
and treat them as equals. 

From the wilds of Texas I come unarmed, 
bringing this message of enlightenment to 
you. Like the Spartan mother, my state 
sent me forth with the injunction, *Go, and 
come back with your nerve, or on it.* 

The young lawyer exults in logic and 
analysis — he defies both. He may be de- 
scribed as the genus homo importans — 
" Jeep on whose front engraven, delib- 
eration sits and public care." He is res 
tota ; in the modern tongue, " the whole 
works." He is great in persona^ rather 
than in rem or u* rebus. According to 
experienced trial judges, the "young 
lawyer" is a contradiction in terms, yet 
a necessary evil whose chief function is 
to grow older. Like the law, he is a pro- 
cess, not a completed product — university 
diplomas notwithstanding. In judicial 
opinion he is obiter ditrtum. Among law- 
yers he is sui generis — a sort of difference 
without a distinction. The jurists appear 
to concede that he exists by presumption 
of law ; and the weight of authority seems 
to be, that he thrives by presumption in 
fact. He can scarcely be said to come 
within the purview of the laity ; his name 
loometh lar^e on his own sign — to the pub- 
lic it shineth from afar — and very faintly. 
He is not expressly classified among the 
public utilities, but he no doubt has his 
place — the difliculty is to find it. His 
sphere isco-extensive with that ascribed by 
Lord Brougham to the law of England — 
"to get-twelve men in a box " and jam down 
the lid. 

He is a peripatetic institution of learn- 
ing — dedicated to his own glorification, 
endowed with majestic powers of his own 
imagining, and founded upon the three 
cardinal virtues, faith, hope and charity — 
faith in his own infinite knowledge, hope 
for the obtuseness of judges and juries, 
and charity for the older lawyers that have 
all the business — and the greatest of these 
is faith. 

He disdains to shine by reflected ef- 
fulgence. He id a legal light in and unto 
himself. To him law and abstract justice 
are the same. He is long on theory and 
short on practice. With him " knowledge 
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comes but wisdom lingers/' And until he 
realizes that men and all human institutions 
are mere approximates to perfection, and 
that good and evil are persistent forces — 
with judicial "eye in 6ne frenzy rolling" 
he crouches in his lair, like a fierce giraffe, 
ready to leap upon quixotic provocation to 
ri>;ht the wrongs of an erring world. And 
bo it said to his honor, that he stands peer- 
less and transcendent in the domain of 
'* Buffalo Jurisprudence " and " Kangaroo 
Procedure." 

I have never talked to a young lawyer 
that did not ** out- Herod Herod " for pros- 
perity. It is with him not an occasional 
or acute attack, but a chronic condition. 
As a young lawyer, I had more business 
than I could have attended to in sixty 
years, and the magnitude of my income 
was incredible. But as I grew older, the 
law somehow fell into disrepute with my 
clients, and my coffers contained naught 
but *' intangible assets." 

The lawyer should know everything — 
the young lawyer does. If the old lawyer 
knows moat, the young lawyer knows best. 
It is no trouble for him to tell what the law 
is — it is rather a surprise. But the evil 
day cometh apace, when with ''assurance 
doubly sure " and stride triumphant, he 
marches into court with his first case ; and 
enveloped in the darkness of his own plead- 
ings, he falls into the clutches of the 
grizzly old guerilla General Demurrer. 
Let us not paint the pathetic picture, nor 
voice the lamentation. 

The young lawyer is gregarious — he 
cometh in flocks. But tremble not, my 
friends, at the annual increase of com- 
petitors ; for though many young lawyers 
are called, few deliver the merchandise." 

To the young lawyer of this section I 
would say, avoid the spirit of commercialism 
which is about you. Coming from the high 
ethical atmosphere of Texas, 1 am shocked 
to learn that the lawyers of the north and 
cast openly receive money for legal services. 

Coming as I do from a distant state, 
whose professional atmosphere is chaste 
and undefiled, I hesitate to believe the 
accusation. And I may add with pardon- 
able pride that never in my personal ex- 
perience has such an ominous condition of 



affairs been known to exist. My own ob* 
servation has been that in Texas the rich 
lawyer is a paradox, and my conjecture 
has been that in other states be was a 
** legal fiction." Yes, my friends, in good 
conscience I may aver that in the imperial 
state from which I come the law is its oira 
reward. 

Esteem the law, thy mistress; the 
guardian angel of blind justice, and by 
men's unthought appointment through the 
ages, her majestic voice and dread inter- 
preter. She sits aloft on the rock ribbed 
Mount of Right, a peaceful virgin, frown- 
ing chaos and disorder down throughout 
the world. To stay the hand of reckless 
might and turbulence, she reaches forth, 
and higher yet to lift the blood- won standard 
of long wakening man's humanity to man. 

My friends, she is a stem mistress, 
" correctly cold," and never to be ccm- 
pletely subdued. To the blandishments 
of the young man of wealth, she usually 
giveih the " marble heart." For a soft 
income turneth away resolution and dulleth 
the edge of endeavor. My comrades, let 
me warn you ; do not fall under the ban— 
don't be a rich man's son. To the youn^? 
lawyer there is no predicament more balefal 
and tragic, except to be — a poor man's son. 

Verily, to depend on our fathers is 
silver ; to depend on ourselves is brass," 
and lest you have cause to lament with your 
client, 1 charge you fling away self-reliance, 
for by that sin fell the angels. 

May you always know the flush, but 
never the blush, of victory. And to this 
end remember that in our time under the 
statute de bovi$ asportatiBj you must be 
*• caught with the goods." 

You will no doubt make mistakes. The 
man that never makes mistakes, never 
makes anything. And to the man of in- 
domitable will nothing succeeds like failure. 
**Upon our dead selves as stepping stones 
we rise to higher things." I have traveled 
the road myself. I want to see you suc- 
cessful. You have my best wishes. In 
your adversity, my heart goes out to you ; 
in your prosperity, my hand. 

(Extract from speech of F. Charles 
Hume, Jr., of Texas, at the American 
Bar Association banquet.) 
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O. C. OP LANCASTER COUNTY. 

Estate of Oatharine M. Manning, dec'd. 

WUh — Construction of — Settlement hy 
heire and legatees contrary to testator's 
intent — Duty of court — Assignment of 
legacy. 

The oourt'B first duty being to give full force 
and effect to the testator's intentions, it should 
not lend itself as a medium for deflectinj? those 
inteotions for the convenience of beneficiaries 
who have agreed upon a scheme of distribution 
more satisfactory to themselves. 

Where a testatrix gives her estate to her hus- 
band for life, and he Bubsequeutly signs papers 
letting forth his desire and ''consent that the 
estate be converted into money and distributed 
"at onco" to those entitled under the will» and 
releasing the executors from the '* income and 
interest,'' such papers will not on distribution 
be considered by the court as a transfer of said 
life interest. 

May Term, 1906. No. 41. 

Exceptions to adjudication. 

W, U. Hensel and L, N, Spencer, for 
accountants and exceptions. 

John M. Oroff and H. Frank Eshle- 
man, contra. 

October 18, 1906. Opinion by Smith, 
P. J. 

As a general proposition it may be con- 
ceded that one has the right to dispose of 
his property by will as he chooses, and the 
courts have frequently and emphatically 
declared that a testator's intentions shall 
he respected. To what extent the court 
may be used as a medium for deflecting his 
intentions for the convenience of bene 
ficiaries who have agreed upon a scheme 
more satisfactory to them than the testa- 
tor's, does not seem to have been decided. 
Immediately upon the death of a testator 
his devisees and legatees become the 
owners of that which has been his, and 
they in torn are free to do with it as to 



them is most pleasing. By agreement 
they can disregard and annul his every 
intention, but to what extent may the 
courts lend respectability to their acts? 
The sale or transfer of a legacy is recog- 
nized, we take it, on the ground of com- 
mercial expediency. The court's first 
duty, however, is to give full force and 
effect to the testator's intentions, and it is 
better form and a more orderly procedure 
to award to legatees and let them pay their 
creditors with the money thus received or 
for them to doliver the bequests to the 
would-be transferees. For practical rea- 
sons, nevertheless, the transferee may take 
the place of the legatee, but wherefore 
shall the court pay no heed to a testator's 
directions that the mere desire of legatees 
and others may be gratified, even though 
their acts may estop them from denving 
the power of the court to do that which 
they had asked ? 

By operation of the approval of an 
eighty-six year-old life-tenant, the excep- 
tants would decree a nullification of the 
testatrix's intentions, and make the Court 
an accessory. If their father had assigned 
his life-estate interest to them, it would 
have been awarded to them, but there is no 
such assignment. 

We find by the will that the testatrix 
gave her entire estate, in the form in which 
she left it, to Benjamin K. Manning, her 
husband, for life. Ten days after her 
death the paper, on wliich exceptants base 
their right to the balance distributing, was 
signed by him. The Court's inability to 
recognize it as a transfer is assigned as 
error and made the subject of the excep- 
tions. This paper begins with a " where- 
as/' then recites that the testatrix "di- 
rected and provided that the personal 
property belonging to her estate should 
not be sold by the executors of her said 
will until after" her husband's death. 
Another " wliereas " follows this and the 
declaration, " I am desirous that the said 
personal property and all her estate shall 
be converted into money as soon as may 
be and distributed to and among those en- 
titled to the same under said will." Next, 
and as a finality, is a proclam'ation to all 
men," " for a valuable consideration do 
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hereby aathorize, direct and consent " to 
the sale of decedent's personalty, and a 
reiteration that the proceeds of the sale are 
to be distribated ^^to and among those 
legally entitled to the same under her 
will." The most significant feature of this 
instrument is the permission given to dis 
tribute as the testatrix had directed. Her 
injunction is that her husband shall have 
the benefit of her estate for life, and, 
therefore, the fund was awarded to a 
trustee for his use. 

Attached to the petition for distribution 
there appears another paper, signed also 
by the life-tenant, which is in the form of 
a petition, in which, after reciting that the 
executors have the money, how they got 
it, that the petitioner is entitled to the use 
of it for life, that the income of the real 
estate is sufiicient for his wants and needs 
and that he has released the executors 
from ^' the income and interest to be de- 
rived from the proceeds of the personal 
estate," it concludes with the prayer that 

the same " may be distributed by the 
Court according to the terms of said will, 
as provided therein to be distributed at his 
death." The executors have not charged 
themselves with any income and interest 
derived from the proceeds of the sale of 
the personal estate, possibly because of the 
release. Whatever the reason, there was 
none to distribute, and, therefore, none 
was distributed ; and the will makes no 
provision for a distribution at the death of 
the petitioner of any income or interest to 
be derived from the proceeds of the per- 
sonal estate. The life-estate interest was 
not released, only the interest whioh had 
accrued from it. The title to the in- 
corporeal hereditament was not transferred. 
Being filled to overflowing with the spirit 
of releasing, the petitioner next introduces 
a disconnected sentence, wherein he re- 
leases no )>at indicates a willingness 
to let go ui iiis right, title, benefit, claim 
and demand in and to the income and in- 
terest to be derived from said $1,138.50." 
He released every one who has had any- 
thing to do with the income of this fund 
and attempts to release every one who may 
hereafter have to do with it. But the pe- 
tition concludes with a prayer for the dis- 



tribution of the balance in the account to 
and among the legatees and beneficiaries 
under said will of the decedent according 
to their respective interests, at once." If 
we eliminate the imperative " at once," 
this does not differ from the formal, ordi- 
nary prayer for distribution, which alao 
concludes: "Your petitioner, therefore, 
prays that distribution may be made to the 
parties . . . according to their respec- 
tive interests." The prayer of all the pe- 
titions was granted. The balance was 
awarded to the beneficiaries " according to 
their respective interests." The respective 
interests are, first, a life-estate to Benjamin 
K. Manning, after his death, one thousand 
dollars to Cyrus D. and Ezra D. Manning, 
and the balance to residuary legatees. The 
exceptants got what they asked. 

It is evident that they did not get what 
they wanted, and it is no less clear that 
they did not go about it in the right way to 
get what they wanted. Their purpose is 
to be rid of their father's life-interest, 
which, with his seeming disposition to favor 
them, ought not to be a difficult undertak- 
ing. He has the power to do that which 
the Court may not order to be done. In 
the disposition of these exceptions we are 
consistent with what has been our practice, 
though never before have we commented 
upon it. 

•All exceptions are dismissed and Uie 
adjudication is confirmed absolutely. 



O. C. OP LANCASTER COUNTY. 
Estate of Henry Forrest, dec'd. 

Wills — Distribution of remainder under 
intestate lata — Particular estate. 

Where a will directs a oonversion and f^ives 
the interest of the residuary estate to the widow 
dariDff widowhood without disposiDg of the re- 
mainder in case of her death, on her death un- 
married her estate is entitled to one-third 
thereof under the intestate laws. 

Unless a contrary intention appears in the 
will, an estate given to heirs passes to those 
who would have taken at the time of the death 
of the testator including the person to whom 
the particular estate is given if an heir. 

August Term, 1906. No. 29. 

Adjudication. 

J7. R. Fulton^ for accountant. 
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B. F. Daviu^ for diskributees. 

October 25, 1906. Opinion by Smith, 
P. J. 

Henry Forrest died testate March 23, 
1882. The parts of his will necessary for 
this distribution are as follows : 

"Item: All the rest, residue and re- 
mainder of my estate, real, personal, and 
mixed, whatsoever and wheresoever, I 
order and direct to be converted into 
money as soon as the same can conven- 
iently be done, after my decease, and for 
that purpose I do hereby authorize and 
empower my executor hereinafter named 
to sell and dispose of all my said real es- 
tate either by public or private sale or 
sales, for the best price or prices that can 
be gotten for the same, and by proper 
deed or deeds, conveyances or assurances, 
in law, to be duly executed, acknowledged 
and perfected, to grant, convey and ass ire 
the same to the purchaser or purchasers 
thereof in fee simple. 

" I also direct that all moneys due or 
to become due me from all beneficial or- 
ganizations, with which I am connected, 
shall be paid into the hands of my herein- 
after named executor. 

"And when the wholo of my said residu 
ary estate shall be converted into money, 
as aforesaid, then I will and direct that 
the same shall be invested in good securi- 
ties by my hereinafter named executor, 
and the interest thereof paid annually to 
my wife Elizabeth so long as she remains 
my widow ; and should the said interest 
money, in the judgment of my hereinafter 
named executor, not be sufficient for the 
support of my said wife, then I order and 
direct that so much of the principal shall 
be used for that purpose as my said here- 
inafter named executor shall in his discre- 
tion deem proper. 

" It is my wish that the money should 
be invested more to a view to its safety 
than to the rate of interest. 

" In the event of the marriage of my 
said wife Elizabeth after my decease, then 
I give, devise, and bequeath the one- third 
of my estate as it is at that time unto my 
Baid wife Elizabeth her heirs and assigns, 
and the remaining two-thirds of my estate 



I give, devise and bequeath unto my heirs 
and legal representatives in the following 
order, viz : If my parents are alive at that 
time I order that the said two-thirds b« 
paid to my father or the survivor of them. 

" In the event of my parents both being 
dead at that time, I order that the said 
two-thirds of my estate shall be paid to my 
brothers and sisters, and the children of 
any deceased brothers and sisters, share 
and share alike. 

" The children of such deceased brother 
or sister taking the portion their parents 
would have been entitled to if living." 

It does not appear that the executor 
found the income of the fund insufficient 
for the beneficiary's support, nor is it 
necessary now to inquire how he exercised 
his discretion. He exhibits a balance of 
$2,052.70. 

As to his estate in remainder the testator 
died intestate. His life-interest rested on 
statutory distributees as remaindermen and 
to them it is awarded. Lancaster vt. 
Flowers, 198 Pa., 614. 

That part of the will providing for the 
contingency of a second marriage by his 
wife is wholly irrelevant. She never re- 
married. 

There was an equitable conversion of 
the realty, and as personalty the decedent's 
whole estate was bequeathed and descended. 
Under the statute of distributions the widow 
is entitled to one-third. Her interest under 
the intestate laws vested at the time of the 
death of the testator and became a part of 
the foundation on which rested her life- 
interest. As a remainderman, therefore, 
one-third of the balance is awarded to 
Benjamin D. Albright, the executor of her 
will. There is no sign of an intention to 
exclude the widow discoverable in the will, 
and, as we said in Hershey's Estate, 28 
Lancaster Law Review, 37 : ** Unless a 
contrary intention appears in the will, it is 
now well understood that upon the termi- 
nation of a particular interest the estate 
given to heirs passes to those who would 
have taken at the time of the death of the 
testator, and also that the person to whom 
was given the prior interest is included, if 
an heir, even though his death be a prece- 
dent condition to the passing of the estate.*' 
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Stewart's Estate, 147 Pa., 388 ; Abel's 
Estate, 28 Sup. Gt., 581. 

Where the tenant for life is himself 
one of the next of kin, it was at one time 
thought that the rule was inapplicable, and 
that the next of kin living at the death of 
the tenant for life must have been intended. 
But the law is now settled by a long series 
of cases that if there is nothing in the con- 
text of the will or the circumstances of the 
case to control the natural meaning of the 
testator's r his next of kin living at 
his death >e entitled, and that if the 
tenant for life happens to be one of such 
next of kin, or to be solely such next of kin, 
he is not on that account to be excluded. 
But where the context demonstrates that 
the person or persons to take under the 
description of next of kin is a person or 
persons to be ascertained at a future period, 
or that it is the testator's intention to 
exclude the tenant for life from the de- 
scription of next of kin, the expression 
must necessarily be understood as meaning 
the testator's next of kin living at the time 
of the death of the tenant for life.' But to 
lead to this result there must, as Mr. 
Williams states, be ' demonstration.' " 
♦ * * * * 

Distribution was accordingly decreed, 
giving one-third of the estate to the 
widow's executor and two-thirds to the 
decedent's five brothers and sisters. 



C. p. OF LANCASTER COUNTY. 

Greenleaf vs. Philadelphia, Ooatesville and 
Lancaster Passen^^er Railway Oo. 

Judgment% — When will not he opened. 

A judgment entered on a note will not be 
opened where the only testimony produced in 
support of the contention that the note is a 
forgery is that of the president of the defendant 
company who says that he does not r«member 
signing the note, but does not deny that the 
signature to it as president is his. 

February Term, 1906. No. 49. 

Rule to open judgment. 



jET. Frank Eshleman and W. E. Gretn- 
woody for rule. 

Jamet F. McCoy ^ contra. 

October 18, 1906. Opinion by Hass- 

LSR, J. 

In its petition the defendant asks to 
have th« judgment entered in this case 
opened, for the reason that the note upon 
which it was obtained was a forgery. 

The only testimony produced to support 
the contention that the note is a forgery is 
that of the president of the defendant 
Company, who says that he does not 
remember signing the note, but does not 
deny that the signature to it, as president, 
is his signature. This is not sufficient to 
justify us in opening the judgment. In 
addition, it has been shown that the note 
was given by a duly authorized person to 
the plaintiff, for a right of way for the de- 
fendant Company, which right of way the 
defendant Company now owns. There is 
no merit in the application, and we dis- 
charge the rule. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 

American Mechanics' Building h Loan Am'b 
▼8. John A. Sprenger, et al. 

Judgment — When will he opened. 

A judgment entered upon a judgment note 
will be opened as to two of the four defendants 
thereon where the two petitioners alleffe that 
they did not sign the note, which the plaintiff 
denies in his answer, and the two subscribing 
witnesses testify that the petitioners' names 
were not on the note when Uiey signed it, and 
they did not see them sign. 

November Term, 1905. No. 188. 

Rule to open judgment. 

Harvey B. Lutz and Harniih ^ Ham- 
ishy for rule. 

W. H. Roland and Jno. M. Graff, 
contra. 

October 18, 1906. Opinion by Hass- 
LER, J. 

J. A. Sprenger and Daniel B. Herr, 
two of the defendants in the above judg- 
ment, in their petitions allege that they 
did not sign the note upon which the judg- 
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ment is eutered, and that their names at- 
tached to it were forgeries. Plaintiff's 
answer says that the said two defendants 
did sign the note. The defendants in their 
testimony deny having signed it, and the 
subscribing witnesses both say that, at the 
request of John A. Sprenger, they wit- 
nessed his signature, that the signatures 
of J. A. Sprenger and Daniel D. Herr 
were not on the note at that time, and that 
they did not see them sign it. No testi- 
mony was taken in support of the answer. 
The testimony of the subscribing witnesses 
is sufficient corroboration of the defend- 
ants to entitle them to the relief prayed for: 
Thornton v$. Meyers, 80 Sup. Ct., 472 ; 
Scbomaker v$. Dean, 201 Pa., 439. 

We therefore make absolute the rule to 
open this judgment and order and direct 
that a jury shall try the question whether 
or not J. A. Sprenger and Daniel D. Herr 
signed the note upon which judgment is 
entered in this case. 

Rule made absolute. 



C. P. OF LANCASTER COUNTY. 

The People's Building, Loan and Deposit 
Oo. John A. Sprenger, et al. 

Judgment — When will be opened. 

August Term, 1905. No. 360. 

Rule to open judgment. 

Harniih ^ Harnishj for rule. 

Appel ^ Appelj contra. 

October 13, 1906. Opinion by Hass- 
LBR, J. 

We make absolute the rule to open the 
judgment in this case, for the reasons given 
in our opinion filed this day in the case of 
The American Mechanics Building and 
Loan Association, of Lancaster, Pa., to the 
use of Emma E. Sprenger, t;«. John A. 
Sprenger, et al.^ and direct that the ques- 
tion of whether or not J. A. Sprenger 
signed this note be tried by a jury. 

Rule made absolute. 




Q. 8. OP LANCASTER COUNTY. 
In re Boad in Little Britain Townaliip. 

Road law — Variation in purpo$e of peti- 
tions. 

In a road case the parties must be as much 
conOned to the point at issue as in any legal 
action, and where the petitions for yiewers and 
reviewers were solely for the purpose of yaca- 
tion, a report of re reviewers on a petition asking 
to open will he set aside for irregularity. 

August Sessions, 1904. Minute 509. 

Exceptions to report of re-reviewers. 

W. U. ffenselj for exceptions. 

Chas. ff. Baker y contra. 

October 6, 1906. Opinion by Landis, 
P.J. 

On August 15, 1904, a petition was 
presented, wherein it was stated that, on 
November 1, 1864, a petition had been 
presented to this Court for the appoint- 
ment of viewers to vacate such part of a 
certain road leading from Oak Shade to 
Goshen as in their opinion was useless, and 
to lay out another road in lieu of such part 
thus vacated ; that, in pursuance of the 
said petition, viewers were appointed, who, 
on March 21, 1865, made their report, 
recommending the vacation of a part of the 
said road, and attaching a drafc for a new 
road in lieu thereof ; that, on April 17, 
1865, this report was confirmed nisiy and 
subsequently was absolutely confirmed ; 
that the road, as laid out by the said view- 
ers was described as follows : Beginning 
at the comer of Manning F. Shade's lot ; 
thence through improved land of James 
Olmstead, south seventy-six degrees west, 
eighteen and eight-tenths perches to a 
stone on line of Samuel E. Fairlamb^s 
land ; thence on the line between unim- 
proved lands of said Fairlamb and William 
Black, Jr., south seventy-three and a 
quarter degrees west, forty-two perches to 
a post ; and south seventy-four and a half 
degrees west, forty-four and two-tenths 
perches to a point in said road at or near 
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the corner of William Peter's land afore- 
said and the road vacated was described 
as Beginning in said road at the corner 
of Manning F. Shade's lot ; thence south 
sixty-five degrees west, twenty-three and 
seven tenths perches, south eighty-six de- 
grees west, twenty perches, south seventy- 
five degrees west, fourteen perches, south 
seventy and a half degrees west, twenty 
perches, and south seventy- five degrees 
west, fourteen perches to a point at or near 
the corner of William Peter's lot that 
no order ever issued to the Supervisors of 
Little Britain township to vacate the old 
and to lay out the new road, and only a 
part of the new road was ever actually 
opened, to wit, a small part thereof, begin- 
ning at one perch south of the chestnut 
stump designated as one of the termini of 
said road, and extendin^^ to the line be- 
tween the lands then of James Olmsted 
and the lands then of William Black, Jr., 
now of John Jackson, that the said new 
and old roads remained in this condition 
for a term of nearly forty years, without 
any one moving for further opening of the 
road in accordance with the report which 
had been thus confirmed. In the mean- 
time, improvements had been made, and 
also transfers of property, and all local 
conditions had adjusted themselves to the 
maintenance of the road as it formerly ex- 
isted, with the exception above mentioned. 
The petitioners, therefore, prayed the 
Court to appoint viewers to vacate that 
part of the new road which had not been 
opened, namely, Beginning on the line 
of lands formerly of James Olmstead and 
William Black, Jr., and extending to the 
corner of William Peter's land, at the 
corner of lands now or late of Samuel E. 
Fairlamb and thereupon viewers were 
appointed, who, on November 21, 1904, 
filed an adverse report. 

On January 16, 1905, a petition for re- 
viewers was presented, which recited the 
facts contained in the original petition, 
and, in accordance therewith, reviewers 
were duly appointed. These reviewers, 
on April 17, 1905, filed their report, 
recommending the vacation of a portion of 
the original road, in manner following, 
namely: Beginning at a stone in the 



public road leading from Oak Shade to 
Spring Hill, in Little Britain Township, 
on a line of lands late of James Olmstead, 
now A. A. McCardell, and William Black, 
Jr., now John Jackson ; thence along the 
line of John Jackson, south seventy-three 
and on«- fourth degrees, west, forty-two 
perches, south seventy-four and one-half 
degrees west, forty-four and two-tenths 
pf^rches, to a corner of land late of William 
Peters, now John Jackson, in all 86/2 
perches or 1,422.3 feet, being part of a 
road laid out in 1865, but never opened." 
This report was confirmed nisij and sub- 
seque.uly became absolutely confirmed. 

On September 12, 1905, a petition was 
presented for re-reviewers. This petition, 
after reciting all the facts, prayed the 
Court to appoint persons properly quali- 
fied, to view that part of the aforesaid de- 
scribed new road and to lay out the same 
according to the draft referred to in said 
report of viewers, made in 1864, to wit : 
Beginning on the line of land formerly 
of Janies Olmstead and William Black, 
Jr., and extending to the comer of Wil- 
liam Peter's land, at the corner of lands 
now or late of Samuel E. Fairlamb and 
John Jackson (formerly William Black), 
the other terminus of the said road, and 
also of the new road laid out by the said 
report of the said viewers in 1865 ; " and 
re reviewers having been appointed, on 
November 20, 1905, they filed their re- 
port, laying out a public road, according 
to the courses and distances contained in 
the report of 1864, but did not make any 
report in relation to the vacation of any 
part of thi original road 

Exceptions have therefore been filed by 
counsel for landholders, and the first six 
exceptions raise the point that the petition 
for the appointment of re-reviewers was 
irregular and not in accordance with the 
petition for viewers filed August 15, 1904, 
and the petition for reviewers filed January 
16, 1905, as both those petitions prayeid 
for the appointment of viewers and re- 
viewers to " vacate that part of the afore- 
said described new road which has not 
been opened," whereas the petition for the 
re-reviewers asked for an order to open 
that part of the aforesaid described road 
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and lay oat the same, and the order and 
the report follow that petition. 

This objection seems to be well taken. 
We think it is unnecessary, therefore, to 
discuss any other phase of the case. 

It is clear that the proceedings for the 
re-review raise a different question from 
that which is the subject of the view and 
review. In AUentown Road, 5 Wh., 442, 
the petition was, that a certain road should 
be vacated, and the Court appointed view- 
ers. The order, howevfer, reciting the 
petition directed that the viewers should 
proceed to lay out the road, and the re- 
viewers reported in favor of vacating the 
road. While the proceedings were sus- 
tained, because no exception was made in 
the Court below on this ground, the Su- 
preme Court said : " There can be no 
doubt, if the objection to the regularity of 
this proceeding had been taken below, and 
was founded in fact, it must have pre- 
vailed." Also in In re Road in Silver 
Lake Township, 84 Pa , 131, the original 
order gave the viewers authority to lay 
out, but not to vacate, a road. They pro* 
ceeded to lay out and vacate. It was held 
that this action was erroneous and was not 
helped by the fact that the Court amended 
the original order by inserting therein 
with power to vacate," and sent the 
same back to the viewers for their approval, 
and their approval was endorsed thereon. 

In a road case the parties must be as 
much confined to the point at issue as in 
any legal action, and where the petition for 
the view is solely for the purpose of vaca- 
tion there can be no enlargement of that 
purpose either by a petition for review or 
for re-review. The matter in controversy 
is thereby confined to the propriety of 
vacating the road, and when extraneous 
matters are introduced, as the laying out 
of a new road, the report cannot stand. 

We therefore sustain these six excep- 
tions and set aside the report of the re 
reviewers. 

Exceptions sustained. 



Anti-Tni8t Laws. 

A corporation, being the creature of the 
sovereignty in which it is chartered, is 
allowed to do business in a foreign juris- 
diction only at the will of that state. By 
the comity of nations, the several states of 
the union invariably permit a foreign cor- 
poration to live and act within their bor- 
ders, but this tolerance is entirely voluntary 
on their part. It follows, then as a 
a necessary corolhry to the major proposi- 
tion, that a state can prescribe any regu- 
lations it pleases relative to the practice of 
a foreign corporation within its jurisdiction 
provided that such are not in violation 
of the Interstate Commerce Act or 
other Federal laws. And, whereas this 
power has not been exercised in the past 
to impose unusually stringent or prohibitive 
measures on such bodies, it may be so 
employed, if a state should desire. 

Under these circumstances, it is not 
going to be such a difficult matter for the 
separate states to enact valid anti trust 
laws to curb the corporate organizations 
that have trespassed within their boun- 
daries. And as most of the trusts, as 
well as most of the corporate members 
that compose them, have been chartered in 
one state (New Jersey) the other com- 
monwealths can handle them with ease and 
virtually render them impotent. A recent 
decision in Missouri brings cheering news 
to the effect that just this plan of curtailing 
the potency of the trusts has been essayed 
with most gratifying success. 

An anti-trust act was passed in that state, 
providing among other things, that the 
attorney general, if desirous of obtaining 
information from non-resident stockholders 
or officers of a corporation, could notify 
the attorney of record that the testimony 
of these persons was needed and could re- 
quire him to bring them at an appointed 
time and place for examination. This 
provision was availed of in the case of 
State vs. Standard Oil Company of Indiana 
(91 Southwestern Reporter 1062) and 
though vigorously contested as invalid by 
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the defendant was upheld by the court. 
The ground of the decision was that a 
foreign corporation can do business in 
Missouri only on compliance with the con- 
ditions established by that sovereignty. 
This law was held to be one of such con- 
ditions and the defendant, consequently, 
must observe it. 

If this case is generally followed, 
national monopolies will find it an un- 
comfortable stumbling-block in their paths 
of progress. The Standard Oil Company, 
for example, will hardly care to open up 
its books and papers for the examination 
of the courts of forty-four jurisdictions, 
with the possibility of a criminal conviction 
threatening from each one. Other mono- 
polies, too, are not likely to invite the 
publicity that such an investigation would 
entail, particularly if any of their acts have 
been of a more or less shady character. 
And so it is not wholly improbable that 
the antidote for over-accumulations of 
capital has been found in this elementary 
rule of the law of corporations. At all 
events, any state wishing to rid itself of a 
hated octopus will do well to apply this 
law and see how it works. 



History of Oapital Orimes. 

The movement for the commutation to 
imprisonment for life of Charles L. Tucker's 
sentence to death will receive some of its 
support from those who feel that capital 
punishment should be totally abolished in 
this state. When the former catalogue 
of crimes from which a man might Buffer 
death is examined, some astounding facts 
are discovered. In the fifteenth century 
in England there were over one hundred 
crimes for which a man upon conviction 
might suffer death, and as late as 1825 
there were still forty-eight crimes calling 
for the death penalty, some of them no 
more serious than the stealing of a sheep. 

In America from the first there was a 
much more tolerant attitude toward crime, 
and as early as 1641 there were only 
twelve crimes punishable with death in 
Massachussetts. Of these twelve offenses 
besides murder there might be noted witch- 
craft| blasphemy, adultery, worship of any 



God but the Lord God persisted in after 
one conviction, also of witnessing with the ^ 
purpose of taking another's life, and 
treason. Gradually, owing to changed ! 
public sentiment, all these capital cases 
have been eliminated until premeditated 
murder alone remains. The effort made 
every year to wipe out the sole remaining 
law of the twelve colonial capital laws is 
bound to arouse criticism, but in all fair- | 
ness it should be viewed not as an hyster- 
ical symptom, but as an historical phase of 
a great movement to abolish the death 
penalty entirely. — Chicago Law Journal. 



0. C. OPINIONS AND ADJUDICA- 
TIONS. 

Thursday, Oct. 18, 1906. 
Opinions : 

Estate of Catharine M. Manning, dec'd. 
Exceptions dismissed and adjudication con- 
firmed absolutely. 
Thursday, Oct. 25, 1906. 

Adjudications : 

Elizabeth Herman, West Cocalico, $15,- 
118.44. 

Daniel Deiter, Strasburg township, 
$1,189.18. 

Sallie A. White, Salisbury, $747.12. 

Harry Myers, city, $4,064.05. 

Rebecca D. Quantance, Caernarvon, 
$605.31. 

Wm. R. Palm, Elizabeth $1,430. 

John H. E. Rudy, Sr., city, $2,286.65. 

Hiram Wilson, Columbia, $1,886.89. 

Samuel Clarkson, Providence, $214.51. 

Mary Herman, West Cocalico, $3,- 
399.78. 

Jacob Brubaker, Elizabeth, $2,264.17. 
Elizabeth Forrest, city, $1,454.32. 
Andrew Garber, West Hempfield, $17,- 
183.68. 

Christian H. Lintner, city, $519.01. 
Louisa Eisley, city, $585.14. 
Barbara Mylin, West Lampeter, $13,- 
624.61. 

Catharine E. Leman, city, $2,429.50. 
Anna Martin, Earl, $4,521.48. 
James Garner, East Cocalico, $47.94. 
Jacob Beichler, city, $189.35. 
George J. Guissinger,Fulton,$l,551,21« 
Henry Forrest, city, $2,045.46. 
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ACKJOUNTS: See Decedents' Estates; 
Trusts and Trustees. 

ACTS OF ASSEMBLY: See Constitu- 
tional Law; Construction. 

1722, May 22, assize of insurance 194 

1810, March 20, justices of the peace, 

90, 99, 162, 309 
1817, March 22, appeals by corporations. 131 

1819, February 8, arrest of woman 135 

1821, March 15, horse thieves 92 

1834, April 1, incorporation of boroughs. 161 

1834, April 15, road taxes 125 

1834, April 15, assessor's compensation. 57 

1836, June 13, roads 95, 123 

1836, June 13, actions of nuisance 193 

1836, June 16, sheriff's sales 89 

1836, June 16, proceedings for possession 

of real estate 245 

1837, April 4, Columbia and Maryland 
Line K. B. Co 396 

1839, June 22, Columbia and Maryland 

Line R. B. Co 396 

1845, April 16, appeal from magistrates. 131 
1847, M!arch 15, appeal by corporations. 131 
1847, April 20, sheriff's sales 89 

1849, M!arch 21, debts against corpora- 
tions 131 

1850, April 25, appeals by corporations. 131 

1853, April 18, Columbia and Octoraro 
Railroad Co. 397 

1854, April 13, streets in Lancaster City. 231 
1854, May 5, execution before justice. . 246 
1854, May 8, assessors 57 

1854, May 8, liquor law 399 

1855, April 27, presumption of payment 

of charge on real estate 53 

1855, May 4, husband and wife, parent 
and child 342 

1856, March 29, Columbia and Octoraro 
Railroad Co 397 

1857, January 31, streets in Lancaster 
City 231 

1857, April 28, streets in Lancaster City. 231 

1858, May 28, interest 385 

1859, January 20, Columbia & Octoraro 
Railroad Co 397 

1860, March 31, criminal law 110, 400 

1863, landlord and tenant 139 

1863, April 1, Columbia and Maryland 
Line Railroad Co 397 

1864, April 4, Columbia and Port De- 
posit Railroad Co 397 

1867, February 27, desertion 108 

1867, Ajpril 13, desertion 108 

1869, March 17, eminent domain to rail- 
• roads 397 



PAGE 

1870, March 17, Columbia and Port De- 
posit Railroad Co 397 

1873, April 18, streets in Lancaster City. 

171, 230 

1874, April 29, water companies 197 

1874, April 29, building associations. . . 385 

1874, May 19, election law 217 

1875, March 30, change of venue 292, 293 

1876, April 17, summary conviction, 108, 401 

1878, June 3, game law 404 

1879, June 4, wills 146 

1879, July 7, justices of the peace. .245, 309 
1885, June 24, transcript from justice.. 245 
1887, April 13, adopted children's heirs. 342 

1887, April 18, National Guard Act 57 

1887, May 19, adoption of child 342 

1887, May 25, procedure 101 

1887, May 23, evidence 70 

1887, May 24, compensation of assessors. 57 

1887, May 25, procedure 254, 259 

1887, May 31, sale of railroads 397 

1889, May 4, compensation of auditors. 58 
1889, May 9, execution on transcript 

from justice 246 

1891, May 16, opening of streets 171 

1891, July 11, sheriff ^s fee bill 310 

1893, June 8, married women 78 

1893, June 10, election law 219 

1893, June 12, decedent's estates 190 

1895, May 16, compensation of assessor. 59 
1895, May 21, view of premises by jury. 201 
1895, June 25, weak-minded persons, 30, 147 

1895, June 26, roads 158 

1897, May 19, appeals 86 

1899, April 28, election law 219 

1901, April 19, replevin 203 

1901, May 16, negotiable instruments, 

16, 103, 260, 366 

1901, May 29, fish law 107, 150 

1901, June 4, insolvency 222 

1901, June 19, weak-minded persons.... 147 

1901, July 2, tree-planting 41 

1903, March 19, mandamus 158 

1903, April 29, election law 219 

1905, March 28, fraudulent sales 133 

1905, March 31, landlord and tenant. . . 139 

1905, April 12, road tax 124 

1905, April 22, appeal from summary 

conviction 108, 129 

ADMINISTRATORS: See Decedents^ 

Estates. 

Administration of Estate of Living Per- 
son. Article 143 

ADVOCACY: See Attorneys-at-Law ; 
Lawyers. 

Advocacy as a Profession. Article 47 
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PAOI 

AEROLITE. 

Title to Aerolite. Article 239 

AFFIDAVIT OF DEFENSE: See Dece- 
dents' Estates; Evidekce; Justice 
OF THE Peace; New Trial. 

Note.— In. a suit on a promissory note 
an affidavit of defense is sufficient 
which avers pajment and sets forth 
how the note was paid and why it 
was not surrendered, and gives a copy 
of a receipt, the original of which it 
alleges to be lost. Myers' Adm'r vs. 
Shoff 121 

Note — Payment — Agent. — Affidavit al- 
leging settlement with collection agent 
by note must aver or show agent's 
authority to accept note. Hannis Dis- 
tillery Co. vs. Rosenbluth 122 

Time of /Win^r.— Affidavit may be filed 
more than fifteen days after service of 
statement if plaintiff has not in the 
meantime moved for judgment. Mil- 
ler vs. Jackson 202 

Beplevin — Assignment for creditors. — 
When in action of replevin by assig- 
nee for creditors, affidavit is sufficient 
which avers transfer before assign- 
ment under which assignor failed to 
make payments stipulated and defend- 
ant therefore had a right to retake. 

n. 

Judgment — Tractice. — When judgment 
for want of a sufficient affidavit of de- 
fense will be opened and a new affi- 
davit allowed to be filed. Gery vs. 
Am. Relief Ass'n 254 

Sale.— In a suit for the price of goods 
an affidavit is insufficient which avers 
that the defendant used the goods but 
protested that they were of inferior 
quality, worth less than the price. 
Craig, Finley & Co. vs. Emery Wheel 
Co 335 

Draft— Delay in presenting.— In an ac- 
tion by the endorsee of a draft against 
the endorser an affidavit of defense is 
sufficient to prevent judgment which 
avers that the plaintiff received the 
draft on January 13th and held it until 
January 20fh before proceeding to col- 
lect it, without which delay it would 
have reached the drawee prior to the 
failure of the drawer, by reason of 
which it was not paid. Barr vs. Ful- 
ton 355 

Judgment— Statement.— In order to en- 
title a plaintiff to judgment it is 
necessary not only to show that the 
affidavit of defense fails to set out a 
good and valid defense, but also that 
his statement shows that he has a com- 
plete and legal right to the judgment 
which he seeks. Eby vs. Patton 357 

Bequirements of.— Must be specific, not 
vague and evasive. Building Ass 'n vs. 
WSson 387 

Sale — Agency. — When affidavit is suffi- 
cient in action for price of goods 
which avers that defendant's agent 



bought them without authority, but 
does not aver their return. Siamuels 

vs. Cohn 388 

Sufficiency. — In passing upon the suffi- 
ciency of an affidavit of defense aU its 
material averments must be taken as 
true and the averments of the state- 
ment must be taken as true unless de- 
nied. This rule has no application, 
however, to averments which are ob- 
scure and evasive. /&. 

AGENCY: See Principal and Agent. 

AGREEMENT: See Conteact. 

ALDERMAN : See Justice of the Peace. 

AMENDMENT: See Depositions; Jus- 
tice OP THE Peace. 

APPEAL: See E^RBOBs and Appeals. 

ASSAULT AND BATTERY: See Crim- 
inal Law. 

ASSIGNMENT: See Decedents' Estate. 

ASSIGNMENT FOR CREDITORS: See 
Afpidavit op Defense. 
Insolvency.— InBolvencj Act is in force 
as to farmers, but if not assignment hj 
farmer is sustainable under prior acts. 
Miller, Assignee, vs. Jackson 202 

ATTACHMENT: See Decedents' Es- 
tates; Roads, Streets and High- 
ways. 

ATTACHMENT UNDER ACT OP 1869. 
Fraud — Sales. — An intent to defraud 
within the meaning of the attachment 
act cannot be inferred from an intent 
to prefer a creditor. The Act of 
March 28, 1905, P. L. 62, has to do 
only with actual fraud and does not 
enlarge the operation of the Fraudu- 
lent Debtors attachment. Stowers Co. 
vs. Shoener 133 

ATTACHMENT-EXECUTION: See Evi- 
dence; Justice of the Peace. 

ATTORNEY -AT -LAW: See Advocacy; 
Decedents' Estates; Estoppel; 
Fees; Lawyers; New Trial; Prac- 
tice; Roads, Streets and Highways; 
Statute of Limitations. 

BANKRUPTCY. 

Unscheduled debts— Belease.—VndeT Sec- 
tion 17 of the Bankruptcy Act a dis- 
charge in bankruptcy releases the biuok- 
rupt from debts not scheduled if the 
creditor had notice or actual knowl- 
edge of the bankruptcy proceedings. 
Herman vs. Kopp and Bowermaster.. . 226 
Petition— Besult of fiUng.— The filing of 
a petition in bankruptcy proceedings 
fixes the status of the creditors, and 
debts or liabilities incurred subse- 
quently are not covered by the bank- 
rupt 's discharge. Peoples Trust Co. vs. 
Ehrhart et al 244 

BANKS AND BANKING: See Affida- 
vit OP Defense; Mortgage; Trust 
Companies. 
Telegram— Certification.— A telegram by 
a cashier that he will pay a check u 
binding as a certification. Farmers, 
etc., Bank vs. Elizabethtown Bank.. ., 177 
Check — Endorsement. — Addition of 



Digitized by 



Google 



INDEX. 



419 



PAOS 

**Jr. to name of payee endorsed on 
check immaterial if person same. lb, 
BOROUGHS. 

Petition for incorporation need not set 
forth the number of freeholders within 
the proposed borough but only that 
petitioners are a majority thereof; it 
need not be sworn to; "freeholders'' 
means only those having possession of 
real estate, not those having vested re- 
mainders. In re Mountville 161 

BURDEN OF PROOF: See Presumption. 
BUILDING ASSOCIATIONS. 

Interest — Mortgagor. — The fact that a 
mortgagor to a building association 
agreed to a usurious charge of inter- 
est, and such charge was provided for 
in the by-laws, does not affect his right 
to set it off on the mortgage debt 
where he did not bid for the loan. 
Columbia Building Ass'n vs, Weigel. . 385 

^am^.— Resolution that no interest and 
dues be collected prevents collection of 
interest from mortgagor. lb. 

Governing Power. — Supreme governing 
power of a building association is in 
the general body of its members; ac- 
tion of directors cannot effect action 
of stockholders as to maturing stock. 

Mortgage— Dues.— P&yment of dues does 
not ipso facto extinguish mortgage 
debt. American Mechanics B. & L. 

Ass 'n vs. Wilson 387 

CARRIERS: See Railroads and Rail- 
ways. 

CHARITABLE BEQUESTS: See Wills. 
CHECK: See Banks and Banking. 
CHURCH. 

Duty to disturb congregation. Article. . 95 
CITIES: See Roads, Streets and High- 

WAYS. 

COLLATERAL SECURITY: See Trust 

Col^PANIES 

COMMON CARRIER: See Railroads 

AND Rah^ways. 
COMMON PLEAS: See Mandamus; 

Roads, Streets and Highways. 
CONSPIRACY: See Criminal Law. 
CONSTABLES: See Justice op the 

Peace. 

CONSTITUTIONAL LAW. 

Act of April 22, 1905, P. L. 284, is un- 
constitutional. Com. vs. Doyle 107 

Act of April 12, 1905, 2d proviso of § 2, 
P. L. 142, is unconstitutional. Foster 
Township Roads 124 

Act of April 22, 1905,^ P. L. 284, is un- 
constitutional. Com. vs. Weiler 129 

General and local acf«.— General Act does 
not repeal local unless by clear intent, 
as where uniform system is estab- 
lished; "Directors of the Poor," etc., 
in Lancaster under local act are not 
county officers under constitution. 

Nissley vs. County 201 

CONSTRUCTION: See Wnxa 

Betrospective.—StB,tute will not be given 



PAOB 

retrospective operation unless clearly 
so intended. Harple vs. Supervisors. . 41 
Same.— Act of July 2, 1901, not retro- 
soective. lb 

CONTRACTS: See Dbcbdbnts' Estates; 
Evidence; Railroads and Railways; 
Real Estate. 
Coruf ruction.— Contracts should be con- 
strued according to intention of par- 
ties. Leaman vs. Railway Co 213 

CONTRIBUTORY NEGLIGENCE: See 
Husband and Wipe; Railroads and 
Railways; Telephone Companies. 

CONVICTS. 

Useful work for convicts. Article 39 

CORPORATIONS: See Boboughs; Crim- 
inal Law; Decedents' Estates; 
Electric Light Companies ; Mechan- 
ics ' Lien ; Mortgage ; Railroads and 
Railways ; Telephone Companies ; 
Trust Companies; Water Companies. 
Excluding state corporations from inter- 
state commerce. Article 159 

Corporation laws of (Germany. Article. . 200 

COSTS: See Decedents' Estates; Elec- 
tion Law ; Roads, Streets and High- 
ways; Trusts and Trustees. 
Security— Laches— Insolvency.— Qecmitj 
for costs will not be ordered where 
party is not a non-resident or aUe^^ 
to be insolvent, or when party seeking 
it is guilty of laches. Sandman vs. 
Ellis 132 

COUNSEL: See Attorney- at-Law. 

COUNTY COMMISSIONER: See Elec- 
tion Law. 

COUNTY OFFICERS: See Poor Law. 

COURT: See Judiciary. 
The Province of Court and Jury. Article. 80 

CRIMINAL LAW: See Decedents' Es- 
tates; Lunatics; New Tioal; Wit- 
nesses. 

Seasonable doubt must result in acquit- 
tal. It is error to instruct that it may 
so result. Com. vs. Rider and Ruflf- 
head 78 

Assault. — That a toUgate-kedper asked 
more toll than was legal does not ex- 
cuse an assault and battery on him to 
force passage through the gate. lb. 

Libel — Meaning for jury. — Where tiie 
language of the innuendo in an indict- 
ment for libel, taken in connection 
with the averments contained in the 
inducement and colloquium ascribe a 
meaning of which the language com- 
plained of was capable, it is a ques- 
tion for the jury whether such mean- 
ing was intended. Com. vs. Cochran. . 78 

Larceny — New trial. — When new trial 
will be granted on after-discovered 
evidence in larceny case. Com. vs, 
Nichols 91 

Complaint on informaiion.— K complaint 
based on information received must 
state the belief of the complainant in 
the information received or the char- 
acter and source of his information. 
Com. vs. Lawyer 92 
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Horse-thief —Meward.'-OsMaing a horse- 
tKief to be apprehended is not suffi- 
cient to entitle one to the reward pro- 
vided hy the Act of 1821. He must 
have pursued and apprehended him. 
Com. vs. Smith 92 

Embezzlement — AdditionaX counts. — In 
an indictment for embezzlement addi- 
tional counts embodying distinct 
charges not in complaint will be 
quashed. Com. vs. Youndt 109 

C<Mwpiroc3/.— Indictment may be drawn 
for conspiracy at common law. Com. 
vs. Cully and l?\ink 110 

Conspiracy and malicious mischief. — 
Where indictment contains counts for 
conspiracy and malicious mischief and 
jury brings in a general verdict of 
guilty, although instructed that the 
Uitter count was not sustained, the 
court will not enter judgment on the 
latter. lb. 

Information and belief. —An indictment 
will not be quashed where the com- 
plaint is made ''on information re- 
ceived which deponent has reason to 
believe and does believe,'* because it 
does not name the source of the infor- 
mation. Com. vs. Story 129 

A Murderer's Bight to Succession. Ar- 
ticle 151 

Larceny or false pretense.— When obtain- 
ing money by trick or artifice is lar- 
ceny and when false pretense. Com. 

vs. Lent 221 

Com. vs. Wilhelm 350 

Joint and several ownership. — Where 
complaints show that certain sums be- 
longed to each of several complainants 
they cannot be lumped in an indict- 
ment for larceny without showing how 
much belonged to each. Com. vs. Lent. 221 

Indictment must contain all essential 
elements of offense. lb. 

Libel— Corporation.— CjorpoT&tion cannot 
be the subject of a criminal libel in 
Pennsylvania. Com. vs. Cochran 267 

Practice — New truU — Arrest of judg- 
ment.— When a motion for a new trial 
is based upon facts which would be 
good on a motion in arrest of judg- 
ment it will be treated as such« lb. 

Libel— Evidence.— "Proof must go to ex- 
act charge contained in libel in prov- 
ing its truth. lb. 

Same— Privilege— Presumption — Malice. 
—What is privileged communication; 
if so no presumption of malice ; malice 
can be shown by proof of publication 
of other articles of same nature; evi- 
dence of malice may be intrinsic from 
style and tone of article; exceeding 
limits of privilege shows malice. lb. 

Testimony of Accused Persons. Article. 311 

Larceny and false pr^^Twc— Indictment 
for larceny cannot be based on com- 
plaint for false pretense. Com. vs. 
wilhelm 850 

False pretense.— Mnat have been made be- 



fore prosecutor parted with goods; 
what necessary to make out false pre- 
tense. Com. vs. Binkley 352 

Motion to quash.— In motion to quash 
'court may consider complaint as well 
as indictment. lb. 

Obstructing officer — * ' Process ' *—Exeou- 
tton.— Selling goods previously taken 
under an execution is * * process ' ' with- 
in the meaning of the Act of March 
30, 1860, Sec. 8, P. L. 385, relating to 
obstruction of officers executing legal 
process. Com. vs. Meiskey 400 

I ndictmetit— Finding of —Notice.— A. bUl 
of indictment cannot be found by a 
grand jury summoned for a term later 
than that named in the defendant's 
recognizance unless reasonable notice 
first be given him that the bill is to 
be laid l^fore that grand jury. Com. 
vs. Wilhelm 402 

Quashing of indictment. — Indictment 
may be quashed in discretion of court 
for matters outside of record. Com. 
vs. Newcombe 404 

Shooting on Sunday.— Firing a gun on 
Sunday to sc^re off chickens is not in- 
dictable, lb. 
DAMAGES: See Justices of the Peace; 
Landlord and Tenant; Railroads 
AND Railways; Real Estate; Boads, 
Street^ and Highways; Slander; 
Water Companies. 

Measure of for flooding— Evidence.— In 
action for damages for flooding, evi- 
dence admissible of cost to plaintiff 
of keeping water away; if less than 
injury, this is the measure of damages. 
Downey Bros. Co. vs. P. R. R. Co.. .31,209 

Same — Practice — Jury view of prem- 
ises.— Messnre of damages for flood- 
ing not difference in value of property 
before and after but cost of remedy- 
ins injury, unless this exceeds the 
value of the property when such value 
is the measure; plaintiff must give 
items showing how he estimates his 
damages; whether jury allowed to view 
premises in such case in discretion of 
court; plaintiff's counsel should not 
be allowed to address jury before they 
are taken to view premises. Hoen- 

ninger vs. School Dist 201 

DECEDENTS' ESTATES: See Evi- 
DENCBi; Mortgage; New Trial; Prac- 
tice; Promissory Note; Trusts and 
Trustees; Wills. 

Executor— Berhuneration.— What Remun- 
eration an executor is entitled to for 
conducting a decedent's business un- 
der the will. HoU's Estate 1 

Best 's Estate 34 

Surcharge.— When should be surcharged 
for uninvested moneys. HoU's Estate. 1 

Claim for services — Presumption, — 
Should be closely scanned; employee 
paid regular wages should not oe al- 
lowed a claim for extra services; if 
under obligations to decedent, claim- 
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ant preeained to have ffiven services in 
return therefor. Smith's Estate 9 

CZaMfw— Practice— Presumption.— Claims 
are presumed to be correct when not 
objected to, and the practice is to 
allow them. /&. 

Administration d. h. n. — Practice, — 
When balance will be awarded to guar- 
dian of heir rather than to adminis- 
trator d. b. n.; such adjudication may 
be made on petition of anj one. 
Hill^s Estate 30 

Legacy— Lunatic.— liegacy for mainten- 
ance of a lunatic already having a 
sufficient estate must be used for that 
purpose. Miunich vs. Peoples Trust 
Co 33 

Executor *s commission. — When certain 
sum is ordered by will paid to widow it 
is clear of commissions. Best 's Estate. 34 

Same— Two executors.— Where change of 
representation, only one commission 
should be allowed, which should be 
proportioned according to responsibil- 
ity, lb. 

Distribution.— 8hdiTe of deceased distrib- 
utee whose estate has been settled 
awarded direct to party ultimately en- 
titled. Hershey's Estate 37 

Claim for nursing. — When allowable ; 
amount. Pusey'is Estate 38 

Account— Citation.— Shonld not be asked 
for unless clearly necessary. Prey's 
Estate 42 

Claim for services— Parent and child.— 
Not allowable where claimant was 
taken into decedent's family and 
treated as her child. Brenner's Es- 
tate 42 

Denlinger's Estate 329 

Claim for services— New contract.— When 
evidence sufficient to show new con- 
tract for extra services at increased 
wages and claim thereunder allowed. 
Hallacher's Estate 43 

Exceptions to od/tkficaf ton.— Petitioners 
for adjudication have no standing to 
file exceptions to the adjudication when 
it conforms to the scheme of distribu- 
tion indicated by the petition. Wit- 
mer's Estate 61 

Charges on real estate by deed — Pre- 
sumption of payment. — There can be 
no recovery under the Act of 1855 of 
amount charged by deed on a dece- 
dent's real estate payable to his heirs 
after the death of the grantor 's widow 
where there was no claim, payment or 
demand within 21 years. Evan's Es- 
tate 52 

Assignment — Criminal prosecution. —A 
written assignment of a share of a 
decedent's estate in consideration for 
settling a criminal prosecution is void. 
Irwin 's Estate 67 

Appeal from Begister—Bules of court.— 
An appeal from the decree of the Reg- 
ister of Wills revoking letters of ad- 
ministration will be quashed when not 
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taken in conformity with the rules of 
court requiring a petition for a cita- 
tion to show cause in sudi case. Lauk- 
huflf's Estate 68 

^Iccount.— Where errors are apparent on 
the face of an account as well as of 
the petition for adjudication, the ac- 
count cannot be confirmed and adjudi- 
cation will be refused. Slaymaker's 
Estate 68 

Inventory — Ownership — Presumption.— 
It is presumed that goods and chattels 
appraised as those of a decedent were 
his, and any one asserting ownership 
to them can rebut this presumption 
only by a judgment of a court of com- 
petent jurisdiction on an issue on a 
rule to amend. Hirsh's Estate 69 

Evidence.— A person interested in a dece- 
dent 's estate may testify for it against 
a claimant. Bern's Estate 70 

Same— Contract.— If a witness in behsdf 
of a decedent testifies to an independ- 
ent contract with which the decedent 
was not connected, a party to it may 
answer him even though his testimony 
supports his claim against the estate. 
lb. 

Account — Deceased executrix — Practice. 
— Where a testator leaves his estate to 
his widow and executrix, who dies 
without filing an account, it is unneces- 
sary for her executor to file an ac- 
count of the administration of her 
husband's estate and to have an ad- 
ministrator d. b. n. c. t. a. appointed. 
Mayer's Estate 81, 215 

Attorney's fee.— When attorney's charge 
of $1,000 not exorbitant in $50,000 
estates. lb. 

Commissions — Help for executrix. — An 
executrix who employs another to do 
work in the line of her duties must 
pay for the same out of her commis- 
sions, lb. 

General agent— Compensation.— Whst is 
sufficient compensation for a general 
agent assisting in the management of 
a decedent's estate. lb. 

Attachment — AdmifUstratrix— Arrest of 
woman — Counsel fee. — Attachment 
cannot issue against administratrix to 
enforce decree awarding counsel fee. 
Act of 1819 preventing arrest of 
female applies. Quinn's Estate 134 

Adjudication.— wax not be opened to en- 
able unsuccessful claimant to present 
additional information. Smith's Es- 
tate 145 

Besiduary bequest — Power of appoint- 
ment.— A residuary bequest is a valid 
exercise of a power of appointment. 
Stoke 's Estate 146 

Executors — Counsel fees. — When suffi- 
ciently paid by executors during litiga- 
tion and credit for further fee on ter- 
mination thereof disallowed. Groif's 
Estate.. .K 158 

Executors— Costs of litigation— Compen- 
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$atiaH. — When executors will be al- 
lowed credit for costs of litigation in 
unsuccessfully contesting claims, but 
will not be allowed extra compensation 
where a wrongful claim of credit shows 
lack of good faith. Groff 's Estate, 153, 326 

Widow* 8 exemption.— When credit for in 
executor's account will be disallowed 
for apparent bad faith. Ih. 

Executor — Interest on note. — An exec- 
utor will be charged with interest on 
his note to decedent until paid. lb. 

Executor — Notice not to pay — Counsel 
fees.— A. warning by creditors not to 
incur such expense is not ground for 
exception to counsel fees paid by ex- 
ecutors in resisting claims, lb. 

Equitable powers of O. C— Court has 
power to grant equitable relief to pur- 
chasers at sales. Rutt's Estate 189 

Charges on land—O. C. «aie.— Legacies 
charged upon land are discharged by a 
sale under the Act of June 12, 1903, 
P. L. 461, unless the sale was expressly 
subject thereto or unless the testator 
intended to make them permanent 
charges. Rutt's Estate 189 

Citation to account— Real estate.— ^S^ere 
a testator devised his real estate to 
his widow for life, with discretionary 
power to sell if necessary, and directed 
his executors to sell the same after her 
death, an account ' ' of proceeds of real 
estate" is not responsive to a citation 
during her lifetime. Wilier 's Estate. . 206 

Funeral eicpen<e«.— Executor not respon- 
sible for extravagant funeral expenses 
arranged for by decedent before death. 
Pott's Estate 255 

Omission to name legatee,— When will be 
supplied by outside evidence. 76. 

Note. — Legacy by maker to payee of 
note does not pay it unless such inten- 
tion shown, lo. 

Interest in partly organized power com- 
pony — Surcharge of administrator,- 
When administrator will be surcharged 
for disposing of decedent's interests 
in a partly organized water company 
in a manner not for the best interests 
of the estate. Locher's Estate 313 

Eeal estate — Bonds — Administrator — 
Surcharge of. — When administrator 
will be surcharged with value of bonds 
of decedent used in purchase of a busi- 
ness property pursuant to an agree- 
ment made before his death, the estate 
being entitled either to said bonds or 
a proportionate part of the real estate. 
lb. 

Administrator — Liability of — Sales. — 
Administrator who uses estate 's money 
for profit, or makes a profit by sale of 
securities, is liable for such profit and 
must make good any losses; sales for 
inadequate price will be set aside and 
administration ordered to account for 
the securities. lb. * 

Same— Collateral security.— An adminis- 



trator who pays a loan out of insolvent 
estate when collateral is worth less 
than the loan will be surcharged with 
the loss. Jb. 

Commissions. — Administrators who are 
unfaithful to their trust will be de- 
prived of commissions, lb. 

Attorney's fees for successfully resisting 
proceedings to oust administrators 
whose retention seemed to be for the 
benefit of the estate are properly 
chargeable against the estate although 
it is insolvent. lb. 

Costs of accounting— Trustee.— Costs of 
accounting ordered to be paid by the 
estate of a deceased trustee who was 
unfaithful to his trust should be paid 
in full although the estate is insolvent. 

Trustee *s estate— Subrogation— Costs. — 
Where shortage in trustee's estate 
after time has gone by to sell his real 
estate for payment of debts, it may 
be ordered sold for payment of costs 
of administration and the trusts sub- 
rogated to the fund; nature of subro- 
gation. Mayer's Estate 325 

Adopted daughter — ** Heirs.* ^ — An 
adopted daughter of a brother who 
died before the testator cannot par- 
ticipate in a legacy to the testator's 
heirs." GaWe's Estate 341 

Judgment— Eevival— Appeal from regis- 
ter — Submission to 0. C. — The fact 
that the plaintiff was granted letters 
of administration an^ is cont^ting the 
refusal of the Orphans' Court to re- 
verse the action of the Register in re- 
voking those letters, is not such a sub- 
mission to the jurisdiction of the 
Orphans' Court as will oust the juris- 
diction of Common Pleas to enter 
jud^ent for want of a sufficient affi- 
davit of defense in a scire facias on a 
judgment against the decedent, al- 
though his right to administer depends 
on his being the owner of the judg- 
ment. Eby vs. Patton 357 

Judgment of decedent— Revival.— A scire 
facias to revive a judgment given by 
a decedent in his lifetime and show 
cause why execution should not be 
issued thereon, should be against the 
personal representative of the dece- 
dent, lb. 

Claim against mother *s estate for board- 
ing. — When evidence insufficient to 
show contract and allow. Brackbill's 

Trust Estate 369 

WUls— Settlement— Husband and wife.— 
Court will not lend itself to further 
settlement conflicting with will of a 
testator ; husband entitled to life estate 
under wife's will cannot agree to im- 
mediate distribution under will. Man- 
ning 's Estate 409 

DEED: See Decedents' Estate; Real 
Estate. 

Conveyance conditioned on support— Bur- 
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den of proo/.— Conveyance conditioned 
on support is on condition precedent i 
and burden is on grantee to show per> 
f ormance ; if erantor ^oes away, gran- 
tee need not follow him, and whether 
he has complied with conditions is for 
the jury. Rice and Lockwood vs. Bice 
and Groff 212 

DEPOSITIONS: See Evidence. 

^m^ndwient.— Deficiencies as to matters 
of form in depositions can be corrected 
by amendment, and on exception the 
depositions should be recommitted to 
the commissioner for amendment. W. 

F. Main Co. vs, Dreifus 121 

Equity— Decree to reconvey— Warranty. 
—Where real estate has been wrong- 
fully conveyed and a decree is entered^ 
that the grantee reconvey it to the' 
party entitled thereto, such reconveyal 
should be by deed of special warranty 
and not of general warranty, the plain- 
tiff being entitled to no more than the 
title of the wrongful grantor. Ger- 
hard vs, McCarty and Harlow (No. 2). 365 

DESERTION. 

Enforcement of support, ^The Court in 
any county may enforce support under 
Act of April 13, 1867, which repeals 
local act of Feb. 27, 1867. Com. vs, 
Bitnier 108 

DIVORCE. 
The Greatest of Divorce Decisions. Ar- 
ticle 223 

DOCTOR: See Witnesses. 

EASEMENT: See Water Rights; Wat. 

ELECTION LAW. 
County commissioner — Vacancy.— Where 
a duly elected minority commissioner 
refuses to qualify, his predecessor 
holds over; a casual vacancy'' can 
occur only during the term of an in-' 

cumbent. Com. vs. Wise 192 

Petition to contest— Affidavit.— An affi- 
davit to a petition to contest an elec- 
tion is sufficient which avers that the 
facts set forth in the petition are true 
and correct to the best of the knowl- 
edge and belief of the affiants; when 
petition to contest an election is suffi- 
cient and will not be dismissed. In re 

Seventh Ward Election 217 

Defective marking of ballots— Practice — 
Costs.— Act of assembly must be fol- 
lowed in voting; a cross in a party 
square and also after a candidate's 
name, or in each of two party squares, 
vitiates the ballot; person whose elec- 
tion is contested may file an answer 
denying the avermente of the petition 
and questioning the legality of the 
votes for the contestant; qualifications 
of voter; costs must be imposed on 
unsuccessful contestant. In re Seventh 
Ward Election 218 

ELECTRIC LIGHT COMPANIES: See 
Telephone Companies. 
Negligence.— 'Sot negligence not to put 
screen or guard between wires and 
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those of telephone company on same 

Soles; when not negligence to operate 
ghts during storm. Stark vs. Elec- 
tric Light Co 20 

Same — Evidence — Notice. — Evidence of 
knowledge of company that wires of 
other companies were down in a storm 
not admissible to show that it was 
negligent in not knowing its own were 
down. Ih. 
Attorney — Employment of. — When em- 
ployment of an attorney by the vice- 
president of an electric light company 
to conduct litigation is binding on 
company. Denluiger vs. Electric Light 

EMBEZZLEMENT: See Criminal Law. 

EMINENT DOMAIN: See Railroads AND 
Railways; Water Companies. 

EMPLOYER AND EMPLOYEE. 
Negligence— Bisk of employment.— "Em' 
ployer need not warn employee of dan- 
gers apparent to ordinary observation; 
when employee cannot recover for in- 
jury at a stamping machine. Eisen- 
berg vs. FraiuL 249 

EQUITY: See Decedents' Estates; 
Deeds; Judgments; Trusts and 
Trustees; Trust Companies; Ways. 
Practice— Mortgage — Decedent 's estate. 
—Proper practice to bring suit in 
equity to decide whether agreement 
to ''release and satisfy" mortgage 
against a decedent's estate meant to 
release the mortgage or the property. 

Irwin 's Estate 46 

Practice— Exceptions.— Court may allow 
exceptions to be filed nunc pro tunc. 
Buckius vs. Mettfett 228 

ERRORS AND APPEALS: See FiSH 
Laws; Justicje op the Peace; New 
Trial; Non-suit; Trusts and Trus- 
tees. 

When appeal j^emcUwre.So appeal can 
be taken without statutory authority 
from any but a final order or decree. 
Klugh v«. P. R. R. Co 49 

Same— Taxation of co«ta.— Appeal from 
taxation of costs lies only after final 
taxation, and not until after retaxa- 
tion when a retaxation is ordered by 
the court below. The record must 
show in law. Ih. 

Practice.— Question not raised below can- 
not be raised before appellant court. 

Levenite vs. City 302 

ESTOPPEL: See Decedents' Estates. 

Advice of counsel.— P^rtj estopped from 
denying wisdom of what was done 
long before with his approval on ad- 
vice of counsel. Prey's Estate 42 

EVIDENCE: See Criminal Law; Dam- 
ages; Decedents' Estates; Elec- 
tric Light Companies; Judgment; 
New Trial; Railroads and Rail- 
ways. 

Signature.— Proi^r to cross-examine wit- 
ness to signature by asking whether 
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test signature is genuine or not. Groff 
V8, Groflf 100 

Contract — Alteration by parol, — When 
evidence not sufficient to alter written 
contract by parol. Sensenig vs, Drei- 

belbis 115 

Dehner vs, McGrorerty 139 

Affldavit of defense may be offered in 
evidence to prove a certain fact with- 
out thereby being in evidence for all 
purposes. Farmers, etc.. Bank vs. 
Elizabethtown Bank 177 

Admissability — Cross - examifiation. — 
Party cannot complain of allowance of 
question on cross-examination when he 
has brought out same question. Uoen- 
ninger vs. School District 201 

Declarations of decedent. — Contract.— 
Declarations and admissions of a dece- 
dent against his interest in support of 
a contract with one not a relative, sup- 
ported by other testimony, are entitled 
to as much weight as other testimony. 
Herr vs. McMichael 227 

Judgment — Opening of. — Where the 
plaintiff in a judgment died before ap- 
plication to open it was made, the de- 
fendant cannot testify concerning it. 
Blyus, Admr., vs. Buch 331 

Deposition admissible on oral testimony 
of physician that witness was unable to 
be present. Buch vs. Young Ex'trix. 354 

Mutilated note — Burden of proof. — In 
suit on mutilated note what burden on 

Slaintiff to show. Buch vs. Young 
ix'trix 354 

Subscribing witness.— Where there is a 
subscribing witness to an instrument 
he must be called to prove its execu- 
tion if he is in the state. If he is out 
of the state or dead or cannot be 
found, his signature may be proved. 
Frank Ex 'trix vs. Hershberger et al. 356 
Bute of court— Execution of instrument 
—Attachment -execution. — A rule of 
court that where the plaintiff's 
cause of action or the defendant's 
set-off" is founded on an instrument 
in writing its execution need not be 
proved umoss the opposite party denies 
it by affidavit, does not excuse a fail- 
ure to prove the execution of a prior 
assignment offered as a defense to an 
attachment. lb. 
Variation of written contract by parol 
only allowed on clear evidence of 
fraud, accident or mistake. Seely vs. 

Kaufhold 365 

EXECUTION: See Judgment; Justice 
OF THE Peace ; Landlord and Tenant. 
An issue on distribution of proceeds of 
sheriff 's sale will only be panted when 
material facts are in dispute. Mc- 
Laughlin to use vs. Graybill 89 

Mistale.— Creditor not restricted to debt 
endorsed on writ by mistake less than 
the actual amount, as against a subse- 
quent lien on real estate sold by sheriff. 
Hassel vs. Krantz ' 353 
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EXECUTOBS: See Decedents' Estates. 
EXEMPTION: See Decedents ' Estates ; 

Mechanics' Liens; New Trial. 
FEES: See Decedents' Estates; Pook 

Law; Trusts and Trustees; Wit- 

NKSSXS. 

FISH LAW. 

Appeal.— 'So appeal allowable from sum- 
mary conviction under Act of 1901 for 
violation of fish law. Com. vs. Doyle. 107 
^pp^/.— Defendant after having plead 
guilty of violating the fish law and 
paid the fine cannot be allowed an ap- 
peal. The c^e is at an end. ('om. vs. 

Appold 150 

Appeal.— When appeal will be allowed. 
Com. vs. Siple 401 

FORGERY: See Judgment. 

FRAUD: See Attachment under Act of 
1869; Judgment. 

GIFT: See Promissory Notes. 

GUARDIAN AND WARD. 

Feeble minded.— GnsLTdi&n cannot be ap- 
pointed under Acts of 1895 and 1901 
for person under physical disabilities 
and ignorant. Beers vs. Fenner 146 

GREEN BAG. 

Genesis of the Green Bag. Article 55 

GROUND RENTS: See Wills. 

HUSBAND AND WIFE: Sec Dece- 
dents* Estates; Judgment; Mar- 
ried Women; Mortgage; Promissory 
Note. 

Contributory negligence. — Bowing to 
wife no excuse for contributory negli- 
gence. Ashbrook vs. R. Co 144 

INDICTMENT: See Crimin.vl Law. 

INJUNCTION: See Roads, Streets and 
Highways. 

INSOLVENCY: See Assignment for 
Creditors; Costs; Trust Companies. 

INSURANCE. 

Part nei'ship— Pro rata liability.— Policies 
of fire insurance covering the individ- 
ual interest of a member of a firm in 
partnership property do not pro-rate 
with those covering the firm's interest 
in the property; to pro-rate the sub- 
ject, risk and interest must be the 
same. Yanko and Lewitas vs. Ins. Co. 163 
Disability. — Provision forbidding legal 
proceedings on policy against disabil- 
ity until after three months is binding. 

Gerz vs. American Relief Co 339 

Same — Constniction, — Construction of 
provisions as to furnishing "proofs of 
disability" and of "duration of dis- 
ability''; final proofs and preliminary 
proofs. lb. 
Some Legal Aspects of San Francisco's 
Case. Article 368 

INTEREST: See Building Associations; 

Decedents' Estates. 

JUDGMENT : See Affidavit of Defense ; 
Decedents ' Estates ; Evidence ; Jus- 
tice OF THE Peace; Mechanics' 
Lien; Promissory Notes. 
Judgments on note and by magistrate.— 
Where, while a certiorari is pending 



Digitized by 



Google 



INDEX. 



425 



PAOX 

on judgment of a justice on a note, the 
note is entered in C. P., the latter 
judgment will be stricken oflf. McCar- 
deU V8, Hilton 66 

Wife as surety for husband^ Opening of. 
—A wife's signing of a joint note 
with her husband, if done for his ben- 
efit, either to pay existing debts or to 
be used in his business, makes her a 
surety for him even though the check 
for the proceeds was made out in her 
name and by her endorsed to her hus- 
band. City Trust Co. vs, Lintner 76 

-5afn^.— Where the allegations of a peti- 
tion to open a judgment are denied 
under oath, it is necessary for the peti- 
tioner to prove the truth of such alle- 
gations by the testimony of an addi- 
tional witness or corroborating circum- 



stances, lb. 

Baker vs. Benedict 118 

Illyus, Admr., vs. Buch 331 

International Harvester Co. vs. Tow- 
son 376 



Same.— A wife endeavoring to open a 
judgment alleged to have been signed 
by her as surety for her husband is in 
the same position so far as concerns 
the proof necessary as any other per- 
son would be. lb. 

Issue—Fraud— Laches.— A petition will 
not be granted for an issue to prove 
fraud in a judgment in the distribution 
of the proceed of a sheriff's sale of 
real estate, where, if it was fraudulent, 
a loss would be thrown on a lien cred- 
itor innocent of fraud to the relief of 
the petitioner who was also innocent of 
fraud but whose laches occasioned the 
situation from which he asks relief. 
McLaughlin to use vs. Graybill 89 

I»€kj/ic«.— Judgment by default will not 
be opened unless defendant is free from 
laches and shows equitable grounds 
therefor. Herrold vs. Union Twp. Poor 
District 113 

Opening of — Evidence. — 'Wh&i evidence 
admissible of mutual accounts and 
payments on other indebtedness on 
rule to open judgment. Nolt vs. Bink- 
ley 225 

Discharge in bankruptcy. — Not ground 
for striking off judgment, but is for 
opening where two witnesses testify, 
contradicted only by plaintiff, that 
latter knew of bankrupt proceedings, 
though judgment not scheduled. Her- 
man vs. Kopp and Bowermaster 226 

Opening or striking of. — Where on a 
motion to strike off a judgment, the 
proper relief appears to be to open and 
not to strike off, the court can treat it 
as a motion to open. lb. 

Equitable powers — Venue. — Openinf^ of 
judgment is an equitable power and 
court may impose terms limiting de- 
fense to purpose of opening and limit- 
ing parties who shall be heard; party 
not specified cannot appear and ask 
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for change of venue. York Haven 

Water ana Power Co.'s Appeal 293 

Equitable powers — Forgery — Laches.— 
Application to open a judgment is an 
appeal to the equitable powers of the 
court and will not be granted to one 
guilty of laches or failure to produce 
warrant of attorney where forgery is 

alleged. Illyus, Admr., vs. Buch 331 

Set-of —Equity.— Judgment founded on 
contract can be set off against a judg- 
ment in tort under equitable powers of 

court. Anderson vs. Cully 333 

Striking off of. — A judgment will be 



stricken off only for irregularities on 
the record. Seely to use vs. Kaufhold. 365 

Note— Undue influence.— When judgment 
on note will not be opened for undue 
influence. Ruhl vs. Ruhl 405 

Note — Forgery. — When judgment on 
note will not be opened for forgery. 
Greenleaf vs. R. C. & L. Pass. By. Co. 412 

Same.— ^Nhen judgment on note will be 
opened for forgery. Am. M. B. & L. 

Ass'n ra. Sprenger 412 

JUDICIARY. 

Appointive or Elective Judiciary. Ar- 
ticle 359 

JURY: See Court; Damages; Peacticb. 

A Japanese View of Trial by Jury. Ar- 
ticle 335 



JUSTICE OF THE PEACE: See Fish 
Law; Judgment. 

Exemption from service — Appeal. — 
Where record shows jurisdiction and 
proper service, judgment on certiorari 
sustaining magistrate's judgment is 
final and there is no appeal therefrom 
although defendant claimed privilege 
from service. Fry vs. Spatz and Lebo. 65 

Practice— Service.— T>Ry at service must 
be omitted in estitinating four days be- 
tween sen-ice of summons and hearing. 

McCardell vs. Hilton 90 

Brinser vs. Kaufman 121 

Griffith and Boyd vs. Eichenberg 309 

Presumption — Constables— Betum— Cer- 
tiorari. — (nonstable 's return is pre- 
sumed to be correct; falsity must be 
clearly shown; where court has sus- 
tained it, a certiorari is too late after 
twenty days. Hastings vs. McComsey. 98 

Corporations — Appeal. — Corporations 
may appeal upon entering security for 
costs only. Confair vs. Stoddard Coal 



Co 131 

/ tidgm cnt—J urisdict to n . — Justice cannot 
re-open case or enter a new judgement. 

Mittleman vs. Thayer 134 

Agent.— Justice who has acted as agent 
for collection of claim cannot pass 
upon its merits as justice. Daran vs. 
Bergey 141 



Execution — Constable — TTa^e*.— Justice 
has no jurisdiction in an action 
against, a constable for not paying a 
wage claim out of the proceeds of an 
execution. lb. 

Amendment.— Where objection is made at 
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a hearing before a justice of the peace 
that the plaintiff is a minor, the record 
may be amended by adding the name 
of a best friend. Yoet vs, Yost and 
Greenly 180 

Same— Plea in abatement.— Such objec- 
tion is not a plea in abatement, for 
pleadings must be formal in character, 
out the absence of such plea does not 
prevent such amendment. lb. 

Joint trespassers.— Vfhere suit is entered 
against two alleged joint trespassers 
and the evidence exonerates one of 
them the magistrate may enter judg- 
ment against the other one alone. lb. 

Entry of judgment— Notice.— Where a 
justice does not enter judgment at the 
time of the hearing he must adjourn 
the hearing to a certain date or notify 
the parties before entering judgment. 
lb. 

Jurisdiction — Consequential damages. — 
A justice of the peace is without juris- 
diction' in an action for ''damages 
suffered by being attacked on the pub- 
lic highway by defendant's dog as 
plaintiff was passing along on a bi- 
cycle, " such claim being for conse- 
quential injury. Becker vs. Weaver. . 188 

Same.— A justice of the peace is without 
jurisdiction in an action for ''dam- 
ages against defendant as supervisor 
of East Donegal for neglect and dam- 
ages to horse, self, and breaking buggy 
at ditch at crossing (not left safe) on 
road, etc., such claim being for con- 
sequential injury. O 'Conner vs. Pry- 
singer 189 

Statement— Practice.— Act of 1887 pro- 
viding for service of statement to ob- 
tain judgment for want of an affidavit 
does not apply to appeals from justice. 
G«rz vs. Am. Relief Ass'n 254 

Execution — Damages — Judgment — Be- 
vival of — Attachment - execution. — 
Judgment may be obtained for more 
than $300 damages in proceedings un- 
der the Act of June 16, 1836, P. L. 
780, to obtain possession of real estate, 
and a transcript thereof may be en- 
tered in Common Pleas and an attach^ 
ment-execution issued thereon after 
five years without revival by sci. fa. 
or return of nulla bona on execution 
from the justice. Peoples Trust Co. 
vs. Ehrhart et al 244 

Note— Affidavit of defense— Practice. — 
Judgment for want of an affidavit of 
defense under Act of 1879 is invalid 
unless affidavit of claim was served on 
defendant; mere service of copy of 
note on which suit was brought in- 
sufficient. Griffith and Boyd vs. 

Eichenberg 309 

LACHES: See Costs; Judgment; Nui- 
sance. 

Negligence— Innocent party.— Where one 
of two innocent parties must suffer, he 
must bear the loss whose neglect or 



laches has caused it. McLaughlin to 
use vs. GraybilL ^ 

LANDLORD AND TENANT. 

Notice to guit.— The notice to quit within 
thirty days provided by the landlord 
and tenant Act of March 31, 1905, 
must contain in substance all that the 
Act reouires, and be served on the ten- 
ant thirty days before bringing the 
action, and the magistrate's record 
must show that such notice was served 
on the tenant to give jurisdiction. 

Prouty vs. lively 13S 

Replevin — Lease — Evidence. —In action 
of replevin for chattels distrained for 
rent under lease compelling lessee to 
make repair but agreeing that prem- 
ises are admitted to be now in repair, 
the defendant cannot show that lessor 
agreed to make certain repairs. Deh- 

ner vs. McGrorerty 139^ 

Waiver — Lease. — When acceptance of 
rent waives right of forfeiture under 
terms of lease. Beatty vs. Masavage. 14S 
Farm lease- Damage for removal of hay 
and straw— Sheriffs sale.— When pur- 
chaser of farm leased with stipulation 
that hay and straw remain on the 
premises entitled to damages from 
sheriff's vendee who bought same on 
execution against tenant; measure of 
damages is value of straw and hay. 

Heiser vs. Withers & Bro 210 

Damages— Injury in out -home- Presump- 
tion. — When owner of building not 
liable to customer of tenant who Teases 
store-room in part of building, for in- 
jury in an out-house on ground not 
covered by lease; that he knew of 
use of out-house by lessee's customers 
does not raise presumption of inten- 
tion to give them such right. Milhouse 
vs. Morris 347 

LARCENY: See Criminal Law. 

LAW: See Advocacy; Lawyer; Law 
School. 

The Law of Japan. Article Ill 

Sumptuary Laws. Article 127 

Cold law and not eloquence of briefs 
governs court. R, Co. vs. Johnson .... 144 

The law a living thing. Article 215 

Curiosities of Law. Article 345 

The Decalogue of the Unwritten Law, 

Article 391 

Anti-Trust Laws. Article 415 

LAW SCHOOL. 

Most Effective when Combined with 

Office Practice. Article 2S 

LAWYER: See Advocacy; Attorney-at- 
Law; Decedents' Estates; Estop- 
pel; New Trial; Practice; Roads, 
Streets and Highways; Statute or 
Limitations. 
The Status of Lawyers in Europe. Ar- 
ticle 6a 

The Liability of Lawyers in Germany. 

Article 112 

LEVSE: See Landlord and Tenant. 
LEGACY: See Decedents' Estates. 
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LIBEL: See Criminal Law. 
LIMITATION: See Statutb of Limita- 
tions. 

LITIGATION: See Russia. 
LUNATICS: See Decedents' Estates; 

GUABDIAN and WABD. 

Costs of m<Untenance— Practice.— Court 
will not rule committee to pay hos- 
pital charges for keeping lunatic with 
pension committed on acquittal of 
crime; county should pay and recover 
from committee by assumpsit, case 

stated or ruie. In re Yerger 222 

MAGISTRATE: See Justice of the 
Peace. 

MALICIOUS PROSECUTION: See Rail- 
roads AND Railways. 

MANDAMUS: See Roads, Streets and 
Highways. 
Jurisdiction of C. P. and Q. 5.— The Act 
of March 19, 1903, P. L. 32, does not 
give to Courts of Common Pleas power 
to enforce bv mandamus orders made 
by Courts of Quarter Sessions. Com. 
vs. Kennedy Twp. Supervisors 158 

MARRIAGE: See Husband and Wife; 
Married Women. 
Prohibition of marriage of Epileptics. 
Article 231 

MARRIED WOMEN: See Decedents' 
Estates; Husband and Wife; Judg- 
ment; Mortgage; Promissory Note. 

MECHANICS' LIEN. 
Corporation— Beceiver— Judgment —Exe- 
cution. — A mechanics ' lien may be 
filed against real estate of a corpora- 
tion in the hands of a receiver and 
judgment may be entered thereon, al- 
though no proceedings to collect the 
same by execution should be allowed. 
Pisher F. ft M. Co. vs. Susquehanna . 
I. & S. Co 398 

MORTGAGE : See Building Association ; 
Practice; Real Estate. 
Decedents' estate. — Mortgagee cannot 
subsequently make claim on mortgage 
against a decedent where by agreement 
a part payment was in consideration 
that he ''release and satisfy'' the 

mortgage. Irwin's Estate 46 

Belease — President of trust company.— 
President cannot bind trust company 
by his release of a mortgage with 
special authority or general power to 
do so, this being outside of his ordi- 
nary duties. Beyer vs. Rathfon, Re- 
ceiver 251 

Husband and wife. — Where a husband 
and wife take a mortgage payable five 
years after their decease to their 
''legal heirs" the husband can satisfy 
the mortgage after the wife's death. 
Heilig vs. Heilig 345 

MUNICIPALITIES: See Boroughs; 
Roads, Streets and Highways. 

MURDER: See Criminal Law. 

NEGLIOENCE: See Electric Light Com- 
pany; Employer and Employee; 
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Laches; Railroads and Railways; 
Roads, Streets AND Highways; Tele- 
phone Companies. 
NEW TRIAL: See Criminal Law. 

AH'Mfcwre.— Reason alleging admission of 
unqualified witnesses should specify 
witnesses referred to. Davis vs. P. R. 
R. Co 17 

Verdict. — When verdict not excessive. lb. 

Death of party.— Where defendant dies 
after verdict for plaintiff and new 
trial, grantee of real estate cannot 
force case to trial; proper practice 
would be for plaintiff to bring in ex- 
ecutor by scire facias. Grossman vs. 
Xunnamacher 20 

After-discovered evidence. — When suffi- 
cient to warrant granting a new trial. 

Com. vs. Nichols 91 

Denlinger vs. Electric Light Co 117 

Oxford Natl. Bank vs. School District. 18ft 
Com. vs. Andrus and Delduca 229 

Harmless error.— No reason for new trial. 

Groff vs. Groff 100 

Gembe vs. Stumpf 399 

When granted — Affidavit of defense,— 
New trial will be granted where sub- 
stantial justice has not been done; as 
where affidavit admits part of claim 
but verdict for defendant. Leopold 
vs. Weaver 107 

Parol evidence to alter contract.— New 
trial will be granted where verdict 
sustains written contract as altered by 
parol evidence that was insufficient. 
Sensenig vs. Dreibelbis 115- 

Bemark of counsel in action for damages 
for taking land that jury throw in 
something for ore in ground though 
not properly on the record may be 
considered by court in passing on ex- 
cessiveness of verdict on rule for new 
trial. Hartman vs. P. R. R. Co 185 

Taking of other verdict. — A new trial 
will not be allowed on the ^ound that 
the defendant was prejudiced by the 
taking in the presence of the trial jury 
of a verdict against him in another 
ease in favor of the same plaintiff 
where no objection was made by him 
at the time. Nolt vs. Binkley 225 

Instructions.— PRrty cannot complain of 
court ^8 failure to give instructions not 
asked for. GraybiU vs. Hildebrand.. . 238 

New Trials. Article 367 

After -discovered evidence. — When not 
sufficient to warrant new trial. 
Swart ly vs. Steigerwalt 390 

Inadequacy of verdict.— Verdict will not ■ 
be disturbed for inadequacy where 
there was room for difference of opin- 
ion and no improper influences are 

shown. Gembe vs. Stumpf 39^ 

NON-SUIT. 

Exception.— An exception to the refusal 
of the Court to strike off a non-suit 
need not be taken at the time of such 
refusal, and will be allowed nearly six 
months thereafter. It might be taken 
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at any time before or even after ap- 
peal. Eisenberg vs, Fraim. 85 

NOTE: See Promissoey Note. 

NOTICE: See Criminal Law; Electric 
Light Companies; Justice of the 
Peace ; Landlord and Tenant ; Prac- 
tice; Real Estate; Roads, Streets 
AND- Highways; Telephone Com- 
panies. 

NUISANCE. 

Assise of —Laches,— TYiQ writ of assize 
of nuisance has been superseded by the 
Act of June 13, 1836, Sec. 79, P. L. 
587, but should be refused where a 
summons in nuisance has been issued 
and a declaration filed and where peti- 
tioners stood passively by while large 
expenses were incurred. Pennock vs, 
Octoraro Water Co 193 

ORPHANS' COURT: See Decedents' 
Estates. 

PARENT AND CHILD: See Decedents' 
Estates. 

Parental Liability for Children's Crime. 
Article 71 

PARTITION : See Trusts and Trustees. 

PARTNERSHIP: See Insurance. 
Agreement to share profits does not con- 
stitute a partnership and action of 
assumpsit will lie for such share. Gray- 
bill V8. Hildebrand 238 

PHYSICIAN: See Witness. 

PLEADING: See Practice. 

POOR LAWS. 
County officers — Fees — Presumption, — 
Poor Directors of Lancaster county 
are not county officers under salary Act 
of July 2, 1895, and their compensa- 
tion is fixed by the local Act of 1864; 
there is no presumption that Legisla- 
ture intended to make them so by sub- 
sequent acts. Nissley vs. County 306 

PRACTICE: See Affidavit op Defense; 
Criminal Law; Damages; Dece- 
dents' Estates; Equity; Electric 
Light Companies; Errors and Ap- 
peals; Justice op the Peace; New 
Trials ; Trusts and Trustees ; Trust 
Companies. 
Satemevt — Eecards. — Particular refer- 
ence to records of court in county 
where suit is brought is aU that is re- 
quired; copy need not be attached to 
statement. Rathfon vs. Locher. . .102, 259 
View of premises by jury — Address by 
CO — Whether or not jury should 
view premises in damage case in dis- 
cretion of court; counsel should not be 
allowed to address the jury before they 
go on the view. Hoenninger vs. School 



District 201 

Statement— Notice.— "Sotice of filing of 
statement not necessary. Grerz vs. Am. 

Relief Ass'n 254 

Ohange of renuc.— Can only be allowed 
for reasons specified in Act of March 
30, 1875; Act does not apply to pro- 
ceedings heard by court alone or to 



disinterested persons. York Haven 

Water & Power Co.'s Appeal 292, 293 

Points.— Each point submitted on triad 
should be a complete and independent 
proposition so that the answer may be 
simply an affirmation or negation. 
Moss vs. Lane. & York Furnace St. 
Ry. Co 299 

PRESCRIPTION: See Ways. 

PRESUMPTION: See Decedents' Es- 
tates; Deeds; Evidence; Justice of 
THE Peace; Poor Laws; Promissory 
Notes; Railroads and Railways; 
Real Estate; Telephone Companies; 
Ways. 

PRINCIPAL AND AGENT. 
Collection of debt.— Agent to collect debt 
has no authority to accept an^hing in 
lieu of money. Hannis Distillery Co. 
vs. Rosenbluth 122 

PRINCIPAL AND SURETY: See Affi- 
davit OF Defense; Decedents' Es- 
tates; Judgment; Justice of the 
Peace; Promissory Notes; Rail- 
roads and Railways; Trust Com- 
panies. 

PROCEDURE: See Practice. 
PROMISSORY NOTES: See Affidavit 
of Defense; Decedents' Estates; 
Evidence; Judgment; Justice of the 
Peace ; Trust Companies. 

Gift.— irift of promissory note is revoked 
by the death of the donor and the note 
should not be paid out of his estate 
although he wrote on the note *'My 
estate will be liable if not paid during 
my life. ' * Smith 's Estate 9 

Alteration — Burden of proof, — Where 
name of mouth in date of note is ap- 
parently altered the note is invalid if 
holder does not show that the altera- 
tion was lawfully made. lb. 

Husband and wife.—'SoteB on which a 
married woman is accommodation 
maker for her husband, although in- 
valid, are good consideration for re- 
newals by her after her husband's 
death; the fact that renewals were 
antedated to time before his death is 
immaterial if not fraudulent. Rath- 
fon, Receiver, vs. Locher 102, 259 

Suit o«.— Party who sues on note must 
produce it at the trial or explain its 
absence and offer secondary proof of 
it. Buch vs. Young, Ex'trix. 354 

Agency.— yinkoT of note who knew that 
payee was acting as agent cannot ob- 
ject to its assignment to his principaL 
Seely to use vs. Kaufhold 365 

Warrant of attarney— Negotiability. — A 
promissory note containing a warrant 
of attorney to confess judgment is not 
negotiable unless the warrant restricts 
the authority to enter judgment to the 
case of non-payment at maturity. 

Seelv to use vs, Kaufhold 365 

QUARTER SESSIONS: See Criminal 
Law; Mandamus; Roads, Streets 
AND Highways. 
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BAILBOADS AND RAILWAYS. 

InjuTy by Drunken Passenger — When 
Carrier Liable. Article 71 

* • Green Stick Fracture. ' ' Article 128 

Liability for Negligent Injury Resulting 
in Suicide. Article 135 

Malicious prosecution — Presumption — 
Probable cause — Verdict, — Railroad 
company may be liable for malicious 
prosecution of criminal action; a pre- 
sumption of want of probable cause is 
raised by discharge by magistrate; 
probable cause for court where evi- 
dence not conflicting and for jury 
where conflicting; what is probable 
cause; when verdict too large where 
only legal malice and negligence shown 
and no actual injury sustained. Lip- 
hart vs. R. R. Co 181 

Damages for iawd.— Measure of damage 
for farm land is difference of value 
before and after taking of whole farm, 
but witness can be interrogated on 
cross-examination as to value of differ- 
ent parts of farm. Davis vs. P. R. R. 
Co 17, 289 

Same — Evidence. — CTosa-exam'msLtion of 
witnesses as to value of land taken 
should be allowed to test their com- 
petency before their examination in 
chief. Ih. 
iSowie.— Evidence of what farm cost fif- 
teen years before is inadmissible. lb. 
iSame.—What witnesses competent. lb. 
Same— Verdict.— WhRt verdict not exces- 
sive, lb. 

Measure of damages.— Difference in value 
of farm before and after taking with 
interest from taking to verdict. Hart- 
man vs. P. R. R. Co 185 

Same — Price — Evidence.— Cost of farm 
five years before not evidence in ac- 
tion for damages nor market value 
two or three years before; value as 
iron land but not value of ore in 
ground to be considered. lb. 

Signing Another's Name to a Railroad 
Ticket. Article 207 

Damages for flooding— Evidence.— In ac- 
tion for damages for flooding evidence 
of injury before plaintiff owned prem- 
ises is not admissible, but evidence of 
raising of tracks at that time by de- 
fendant company which caused dam- 
age to plaintiff is admissible. Dow- 
ney Bros. Co. vs. P. R. R. Co 209 

Contract— Bight of «;a^/,— Railroad can- 
not deviate from line of survey accord- 
ing to which its right of way was 
granted; intention of parties when 
contract signed governs. Leaman vs. 
RaUroad Co 213 

Negligence on trades of other road- 
Agency — Presumption — Contract. — 
Electric railway company liable for 
negligent accident while running its 
car on tracks of other road; conmion 
carriers must use more than ordinary 
care; negligence presumed from acci- 
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dent; who is passenger; person on car 
presumed to be passenger; agents of 
corporation bind it within apparent 
authority; company cannot repudiate 
contract after receiving the considera- 
tion; common carrier cannot make 
agreement freeing it from liability for 
negligence. Moss vs. Lancaster and 
York Furnace St. Ry, Co 299- 

Contributory negligence — Railway. — 
When a driver is guilty of contribu- 
tory negligence in driving over tracks 
of railway in street. Kannenberg vs. 
Traction Go 305- 

Eminent domain — Burden of proof. — 
Railroad has apparent right to take 
property for widening and straighten- 
ing its line and court will approve its 
bonds for damages and burden on land- 
owner to show lack of right; Colum- 
bia & Port Deposit Railroad has such 
right. Petition of C. & P. D. R. R. 
Co 39ft 

Purchaser of railroad sold under legal 
process succeeds to rights of old com-* 
pany. lb. 

REAL ESTATE: See Damages; Dece- 
dents' Estates; Deeds; Judgment; 
Landlord and Tenant; Mechanics' 
Liens; Railroads and Railways; 
Wills. 

Boundari-es. — Actual lines of demarca- 
tion are best boundaries and results by 
survey are next best; line as under- 
stood by parties cannot afterwards be 
changed by survey. Eshleman vs. 

Rankin 97 

Quarry ville Borough vs. McAllister.. .377 
Porceable Entry of House by Officer 

without Warrant. Article 167 

Specific performance— Tender— Damages 
—Notice.— When tender not necessary 
to enforce written agreement for sale 
of land; mere readiness to perform 
sufficient; vendee need not even make 
offer to pay where vendor has shown 
intention to repudiate; alienee with 
notice of prior agreement of sale is 
liable for specific performance; dam- 
ages not adequate remedy for breach 
of such agreement; sudi agreement 
can be recorded and is then construc- 
tive notice to every one. Gerhard vs, 

McCarty 241 

Charge by deed— Limitations— Presump- 
tion of payment. — Under Act of 1855 
a charge by deed on real estate is pre- 
sumed to be paid after 21 years if no 
demand was made ; benefit of this Act 
may b^ claimed first in Appellate 
Court; execution of mortgage reciting 
charge within 21 years does not toQ 
statute. DeHaven's Estate 320 

RECEIVERS: See Mechanics' Liens; 
Trust Companies. 

RENTS: See Landlord and Tenant; 
Ground Rents. 

REPLEVIN: See Ajtidavit op Defense; 
Landlord and Tenant. 
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BOADS, STREETS AND HIGHWAYS: 
See Railroads and Raii^wats; Taxss 
AND Taxation. 
Attachment.— An attachment will not be 
allowed against supervisors for not 
opening a road ordered by court to be 
opened, where the season was not favor- 
able for beginning the work when the 
order was issued and proceedings are 

g ending to vacate the same. Road in 
trasburg Twp 93 

Notice — Waiver, — Notice of view need 
not be served on non-resident; where 
owner temporarily absent, may be 
served on member of family; may be 
waived by appearance ; absence of can- 
not be taken advantage of by other 

person. Road in Strasburg Twp 94 

Exceptions— Counsel,— CoMUBel filing ex- 
ceptions must name his clients, lb. 
Plot or draft,— Uay be made by person 
not a viewer; not necessary to attach 
a plot or draft to a report of viewers 
in proceedings under Section 19 of the 
•Act of June 13, 1836, P. L. 558, for the 
vacation of a road laid out but not 
opened. lb. 
Vacation,— A petition to vacate a road 
must set forth how it became a public 

road. Road in Dnimore Twp 123 

Order. — Order to viewers must follow 

wording of petition. lb. 
Injunction, — A private citizen cannot 
enjoin an interference with a public 
highway unless he shows special injury 
to himself; injunction to prevent 
bridging over public alley refused. 

McMellen vs. Williamson 137, 297, 298 

Mandamus — Jurisdiction. — Where town- 
ship road supervisors have failed to 
comply with an order of the ('ourt of 
Quarter Sessions, directing a road to 
be opened, that court has jurisdiction 
to enforce its order, and mandamus 
will not lie in the Common Pleas. 
Com. V8, Kennedy Twp. Supervisors. . 158 
Damages— Costs.— T>B.msiffes cannot be re- 
covered for the vacation of a street 
before it was as yet actually opened; 
when, however, plaintiff entitled to 
costs and expenses. Sensenig vs. City. 169 
■Streets in Lancaster — Damages. — Dam- 
ages cannot be assessed under the Act 
of April 18, 1873, for opening a street 
not on the city plan of Lancaster 
adopted June 17, 1877. In re Plum 

St 230 

Same— Conditional award.— Viewers have 
no right to attach a condition to their 
award of damages for opening a city 
street, requiring abutments and walls 
to be built by the city. lb, 
^Sfame.— Streets and alleys in Lancaster 
City not upon the city plan should be 
laid out under the general road law as 
modified by the Acts of April 13, 1854, 
P. L. 352; January 31, 1857, P. L. 9; 
April 28, 1857, P. L. 338, and May 16, 



1891, P. L. 80, and its supplements. 

lb. 

Ditch in street— Independent contractor 
—Negligence,— City not liable for in- 
jury by driving into ditch dug in I 
street by private contractor emp&yed . 
to make a sewer connection under a | 
city permit; validity of permit cannot ' 
be raised on appeal if not raised be- , 
low. Levenite vs. City 3 

Exceptions nunc pro tttnc, — Court can 
open confirmation of report of viewers 
and permit exceptions nunc pro tunc 
for irregularities affecting jurisdic- 
tion. Road in W. Lampeter Twp | 

Termini.— If one terminus is fixed by re- 
port, the other terminus can be ascer- 
tained and there is no uncertainty. lb. 

Alteration made in order after it left 
court is fatal to jurisdiction to eon- 
firm report. lb. 

Meeting.— Where the meeting of viewers 
was not held until after the first day 
of the term to which it was returnable, 
the court is without jurisdiction to 
confirm their report. lb. 

Petition for vacation, report for open- 
ing. —In a road case the parties must 
be as much confined to the point at 
issue as in any legal action, and where 
the petitions for viewers and reviewers 
were solely for the purpose of vaca- 
tion, a report of re-reviewers on a peti- 
tion asking to open will be set aside 
for irregularity. Road in Little Brit- 
ain Twp 41 

RULES OF COURT: See Decedents' 

Estates; Evidence; Real Estate. 
RUSSIA, 

Russia Progressive in Litigation. Ar- 
ticle 7 

SALES: See Affidavit of Defense; At- 
tachment UNDER Act of 1869; Dece- 
dents' Estates; Landlord and Ten- 
ant. 

Possession,— Conetradive possession may 
pass title to personal property sold as 
by endorsement to vendee of a bill of 
lading. Pierson vs. MacNutt & Brey. 33 

SCHOOL LAWS: See Promissory Note; 
Taxes and Taxation. 

SET OFF: See Judgment; Trust Com- 
panies. 

SLANDER. 
Damages. — Damages may be recovered 
thou^ none proved for words affect- 
ing business integrity and capacity, 
but such words must not neceasarily 
produce damage. Brame vs. DUler. . . 35 

SPECIFIC PERFORMANCE: See Real 
Estate. 

STATEMENT: See Affidavit of De- 
fense; Practice. 

STATUTE OF LIMITATIONS: See 
Decedents' Estates; Real Estate. 
Attorney and client,— As between attor- 
ney and client the statute of limita- 
tions does not begin to run against 
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either until that relationship has ter- 
minated. Mayer's Estate 81 

'.STATUTES: See Acts of Assembly; 
Construction. 
/I STREETS: See Koads, Streets and 

t- HlQH^^AirS. 

--SUBPOENA: See Witnesses. 
cSUBROOATIOX: See Decedents' Es- 
tates. 

SUMMARY CONVICTION: See Justice 
OF THE Peace ; Fish Laws. 
-.SUNDAY LAWS: See Criminal Law. 
SURETYSHIP: See Principal and Sur- 

STT* 

TAXES AND TAXATION. 

Bead tax— Trees.— Bo&d tax will not be 
abated for trees planted more than a 
year before the passage of the Act of 
1901. Harple vs. Supervisors 41 

School tax— Assessors* Assessor en- 
titled to $2 a day from county for 
assessing persons who moved into a 
district since last assessment and re- 
turning same to school directors. Hoak 
vs. County 57 

Eoad tax, — Act of 1905 giving voters 
right to decide whether or not road 
tax may be worked out is unconstitu- 
tional. Foster Twp. Roads 124 

Disputed boundary lines— Issue— Venue. 
—An owner who has been defeated on 
appeal from taxation on the question 
as to which of two counties his prop- 
erty is situated in is not in a position 
to ask for an issue to determine that 
question; Act of 1875 as to change of 
venue does not apply to such proceed- 
ings. Water and Power Co. *s Appeal. 292 
' TELEGRAM: See Banks and Banking. 
TELEPHONE COMPANIES. 

Negligence — Presumption —Notice. — No 
presumption of negligence arises from 
breaking of wire in storm and its con- 
tact with electric light wire on same 
• pole, notice of latter company is not 
notice to former ; negligence in not 
■ having guard wires not a question for 
jury; when no negligence for jury; 
contributory negligence. Aument vs. 

Telephone Co 25 

: TOWNSHIPS: See Roads, Streets and 
Highways. 
TREES: See Taxes and Taxation. 
TRESPASS: See Justice of the Peace. 
TRUST COMPANIES: See Mortgage. 

Stocl'holder who is a creditor of an in- 
solvent trust company can participate 
in distribution with other creditors. 
Groff vs. City Trust Co. et al 273 

Executor— Certificate of deposit— Collat- 
eral «ecun*y.— Where a trust company 
cashed a certificate of deposit on a 
bank given to it as collateral security 
for his bond by an executor, he is not 
entitled to preference on distribution 
of funds in hands of the receiver of 
the trust company. /&. 

Insolvent corporation— Money as receiver 
—Preference for.— Where a trust com- 
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pany receives money as receiver of an 
insolvent corporation and mingles it 
with its general funds, and becomes in- 
solvent, the latter company is not en- 
titled to preference on distribution; 
such company's dividend should be 
awarded m bulk to a custodian ap- 
pointed by the court and not directly 
to its creditors. Ih. 

Same — Executor— Equitable assignment. 
—Where an executor bought a New 
York draft from a trust company and 
sent it to a distributee, but before it 
was presented in New York the trust 
company failed and the draft was not 
paid, it is not an equitable sissignment 
of the amount and not entitled to 
preference. lb. 

Trust funds cannot be recovered as a pre- 
ferred claim from an insolvent trust 
company which has mingled them with 
its other funds. Ih. 

Beceiver — Costs — Surety. — Receiver may 
recover costs of surety for clerk. lb. 

Practice — Exceptions. — Exceptions to 
payment of moneys by receiver and his 
management of the trust wUl not be 
considered until final settlement. lb. 

Notes —Depositors — 5c^-o)f.— Depositors 
subject to check or on overdue certifi- 
cates can set off deposits a^inst their 
liability on notes; if certificates not 
due when company became insolvent 
they cannot be so set off. lb. 
TRUSTS AND TRUSTEES: See Dece- 
dents' Estates; Trust Companies; 
Wills.. 

Award absolute.— Under a bequest to a 
church **in trust to pay the cost of 
putting a wall around the burying- 
grounds'' the award should be abso- 
lute and unconditional. Smith's Es- 
tate 9 

Accounts — Administrators — Appeal — 
Procf toe.— Confirmation of account of 
administrator of trustee is a definitive 
decree, the further remedy against 
which is by appeal, not further excep- 
tion. Hildebrand's Estate 54 

Resulting trust — Evidence— Partition.— 
Mere fact of having furnished part of 
purchase money is prima facie evi- 
dence of a resulting trust, which may 
be rebutted by evidence of the inten- 
tion to purchase for a company; par- 
tition denied and bill of creditor of 
company to intervene dismissed. Locher 

vs. Beyer and Wilson. 233 

Safe Harbor Water & Power Co. vs. 
Beyer and Locher 237, 311 

The Cestui 's Right against a Transferee 
from the Trustee. Article 264 

Commission— Counsel fees.—B,&te of com- 
pensation for trustee should vary with* 
time and amount and responsibility; 
compensation of successor of deceased 
trustee and counsel. Winter's Estate. 307 

Deed of trust— When irrevocable.— When 
deed of trust completely divesting set- 
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tier of all control and declared to be 
irrevocable is irrevocable. Brackbill's 
Trust Estate 369 

USURY : See Building Associations. 

VENDOR AND VENDEE: See Sales. 

VENUE: See Judgment; I^bacticb; 
Taxes and Taxation. 

VERDICT: See New Trlu.; Railroads 
AND Railways. 

WAGES: See Justice of tue 1*eace. 

WAIVER : See Roads, Streets and High- 
ways; Landlord and Tenant. 

WARRANT OF ATTORNEY: See Judg- 
ment; Promissory Note. 

WARRANTY : See Deed. 

WATER COMPANIES: See Judgment; 
Taxes and Taxation; Trusts and 
Trustees. 

Nuisance.— When writ of nuisance should 
not be allowed against. Pennock vs. 
Octoraro Water Co 193 

Eminent domain — Damages. — A water 
company has no power by eminent do- 
main to take in Pennsylvania water 
which naturally flows into Maryland 
and assess damages therefor under 
Pennsylvania laws to Maryland ripar- 
ian owners. In re Octoraro Water Co. 196 
WATER RIGHTS: See Water Company. 

Eiparian owners are entitled to undimin- 
ished natural flow of water through 
their land. In re Octoraro Water Co. 196 

Easemenis.^When owners of water right 
cannot complain of taking of water by 
the transferee of a reserved right to 
take from same pipe line, although it 
is taken and used oeyond the confines 
of the land as appurtenant to which he 
obtained the right. Bollman vs. Stork 

and Griffith 361 

WAYS. 

Prescription — Presumption— E quit y. — In- 
dividual cannot acquire right of way 
b^ prescription where public as well as 
himself used it; use must be adverse; 
a continuous use is presumably ad- 
verse, but if use was originally begun 
by public such presumption is over- 
come; on question whether adverse or 
permissive equity has no jurisdiction. 

Shank and Breneman vs. Eakert 381 

WEBSTER. 

Daniel Webster as a Lawyer. Article. . . 23 

WIDOW: See Decedents' Estates; 
Wills. 

WIDOWS' EXEMPTION: See Dece- 
dents' Estates. 
WILLS: See Decedents' Estates. 

Construction— Hemainder.—PL remainder 
bequeathed to heirs passes to heirs 
who would have taken at testator's 
death, including holder of particular 
, estate, unless contrary intention shown. 
Hershey's Estate 37 



Construction — Trusts.— W\ien will meana 
that farms and money shall be held 
executors in trust during life of widow 
although words used giving immediate 
fee. Gerber's Estate 

Charitable begu^^t^.— Construction as to 
obscurities in. Geisenberger 's Estate. Id 

Construction — Ground rents. — Where a 
testatrix disposes by will of **all in- 
vested money inherited from my father 
and mother, ' ' a ground rent purchased 
by testatrix with fuhds received from 
her parents is included and will pass. 
Burr's Estate 151 

** Dower interest.*^— Vuder a bequest of 
her "'dower interest" out of the pro- 
ceeds of real estate to the widow she 
takes one-third for life. Wagner's 
Estate 161 

Interpretation— Devise for life or in fee. 
— When devise will be held to pass life 
estate only; where a devise seems to 
mean in fee but is qualified by subse- 
quent stipulations, the latter will con- 
trol. Allen vs. Hirlinger 261 j 

Disposition to tale effect after death is | 
testamentary and revocable in what- 
ever form. Brackbill 's Trust Estate. 36* 

Conversion — Life interest without re- 
mainder — fVidow. — Where a wiU 
directs a conversion and gives the in- 
terest of the residuary estate to the 
widow during widowhood without dis- 
posing of the remainder in case of her 
death, on her death unmarried her • 
estate is entitled to one-third thereof 
under the intestate laws. Forrest's 
Estate 410 

Estate to heirs.* *—Vn\esa a contrary 
intention appears in the will, an estate 
given to heirs passes to those who 
would have taken at the time of the 
death of the testator, including the 
person to whom the particular estate is 
given, if an heir. lb, 

WITXKSSES: See Evidence. 

Doctor— Fee. — Uo<*toT may be compelled 
on subpoena to testify for common- 
wealth in criminal case for regular 
witness foe unless employed by county 
fonunissioners. Com. r.s. Cochran. . . . 142 

Privilege from arreH.—A party and wit- 
ness to a suit pending in the courts of 
the state of New York is not privi- 
leged from arrest on civil process issu- 
ing out of the courts of the state of 
Pennsylvania while he is returning 
through the latter state to his home in 
the state of New York. Cronk vs. 
Wheaton 205 

Fees for subpoenaing witnesses are $1 for 
first and 50 cents for each subsequent 
witness. Brown vs. Hoffman Bros... . 310 
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